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PREFACE    TO  VOLUME  XX. 


This  volume  is  not  rich  in  decisions  of  the  first  magni- 
tude, at  least  for  the  English  lawyer  :  but  the  case  of  the 
Queensberry  Leases^  p.  61  sqq.,  is  still,  we  believe,  a 
leading  authority  in  the  Scottish  law  of  heritable  property. 

At  pp.  404 — 406  [Thomas  v.  Vandermoolen  ;  Bartley 
V.  Godslake)  we  may  see  the  Court  still  exercised  in 
the  suppression  of  fictitious  and  fraudulent  pleadings. 
Thornton  v.  Sherratt^  p.  543,  shows  that  the  feeling  against 
"  tied  houses  "  is  not  of  recent  origin.  Ames  v.  Milward^ 
p.  603,  does  not  appear  to  have  been  judicially  commented 
on,  but  it  goes  rather  near  the  limits  of  impunity  set  to 
literally  true  but  misleading  statements  by  the  House 
of  Lords  in  Peek  v.  Gumey^  L.  E.  6  H.  L.  377. 

A.-G.  V.  Lindegren^  p.  647,  is  a  case  of  general  con- 
stitutional importance  on  the  authority  and  responsibility 
of  public  servants.  Steel  v.  Prickett^  p.  717,  is  more 
important  than  most  I^isi  Frius  cases  in  the  books;  it 
belongs  to  a  class  of  authorities  about  boundaries  and  the 
like,  which,  as  conveyancers  know,  are  not  always  easy 
to  find  when  wanted.  Speight  v.  Oliviera^  p.  728,  is  as 
nearly  a  leading  case  as  a  Nisi  Prius  decision  can  be. 
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In  Loeschman  v.  Machin^  p.  687,  a  sound  and  important 
rule  is  laid  down  perhaps  for  the  first  time  in  a  civil  action 
(it  is  really  identical  with  the  doctrine  of  "  breaking  bulk  '^ 
in  the  law  of  larceny,  which   dates  from  the  fifteentli 
century),   but  the    reasons  are  not  given.      These   are 
supplied  in  several  later  cases,   and  especially  by  the 
judgment  of  Pabke,  B.  in  Fenn  v.  Bittleston^  7  Ex.  152, 
21  L.  J.  Ex.  41.     The  latest  reported  application  of  the 
principle  appears  to  be  in  Nyberg  v.  Handelaar^  '92,   2 
Q.  B.  202,  61  L.  J.  Q.  B.  709.     Although  the  bailee  has 
lawful  possession  and  the  immediate  right  to  possess,  he 
destroys  that  right  by  parting  with  the  possession  in  a 
manner  wholly  unauthorized  by  the  terms  of  the  bailment, 
and  at  common  law,  therefore,  not  only  is  guilty  of  a  con- 
version, but  confers  no  right  to  possession  as  against  the 
bailor,  not  even  a  qualified  one,  on  a  person  who  receives 
the  chattel  from  him,  however  innocently.    The  facts  seem 
to  disclose  a  rudimentary  form  of  the  modem  "  hire  pur- 
chase "  agreement. 

We  have  received  from  diflEerent  parts  of  the  world  (not 
from  anyone  in  this  country)  one  or  two  complaints  of 
cases  being  omitted  from  the  Bevised  Beports,  which 
turned  out  to  rest  on  no  other  foundation  than  the  fact 
that  references  to  the  cases  in  question  are  still  to  be  found 
in  one  or  two  current  text-books.  It  might  suffice  to  say 
that  we  have  never  treated  this  as  a  conclusive  reason  for 
preserving  cases  (see  the  General  Introduction,  1  E.  R  at 
p.  viii.).    But  we  may  add  that  successive  editions  of  old 
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text-books  constantly  repeat  references  that  hare  long 

ceased  to  be  of  any  practical  use.     Even  a  diligent  modem 

editor  can  hardly  escape  from  leaving  some  of  these  un- 

touched,  and  it  is  obviously  much   easier  to  leave  them 

alone  than  to  strike  them  out  after  consideration.     If  we 

had    held    ourselves    bound    to   reprint    every  case    of 

whidi   the  name  can  be  found  in  any  text-book  still 

in  use,   the  Bevised  Reports  would  still  be  among  the 

decisions    of   the    eighteenth    century,    and    would    be 

enctunbered  with    hundreds  of    pages    of    obsolete    and 

superfluous  matter. 
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IN   THE   HOUSE    OF   LORDS. 


Scotland. — Appeal  prom  the  Court  of  Session  (Ibt  Div.) 

LADY    ESSEX    KER,    and    LADY    MARY    KER  v.     ^Ji^-^ 
JOHN     WATJCHOPE,     Eso.,     Writer     to     the      Mays! 
Signet;    The   Rev.    CHARLES    BAILLIE;    Sir       Lord 
WILLLAM     SCOTT,    of     ANCRUM,     Baronet;  ^"^J'^^^" 
AND  Sir  HENRY  HAY  M^DOUGALL,  Baronet-I 

(1  Bligh,  1-41.) 

Al.  by  a  testament  made  on  death-bed,  conveyed  all  hia  real  and 
personal  estates  in  trust  to  be  sold.  The  interest  of  the  residne  he 
directed  to  be  paid  to  B.  and  C.  his  heirs-at-law  and  next  of  kin,  daring 
their  lives,  &c.  The  principal  of  the  residue  he  gave  to  D.  &c.  B.  and 
G.  reduced  (t  .f .  obtained  a  judgment  setting  aside)  the  death-bed  disposi- 
tion. The  Court  held  that  they  could  not  claim  the  life-interest  given 
to  them,  either  under  the  testamentary  instrument  or  as  next  of  kin, 
for  default  of  disposition.  But  that  the  deed  not  being  absolutely  *void,  [  *2  ] 
according  to  the  law  of  Scotland,  was  properly  admitted  in  evidence 
against  them  to  shew  the  testator's  intention,  and  that  D.  ftc.  the 
residuary  legatees,  must  be  compensated  out  of  the  life-interest  given 
to  B.  and  C.  for  the  disappointment  occasioned  by  their  act. 

John,  the  late  Duke  of  Roxburgh,  by  a  testamentary  disposition, 
dated  the  4th  of  October,  1790,  conveyed  his  whole  unentailed 
real  estate,  and  his  personal  estate,  to  himself,  and  his  heirs 

t  This  case  is  commonly  referred  upon  the  doctrine  of  election.  See 
to  in  English  cases,  as  an  authority      Be  Vardoti'a  TrusU  (1884)  28  Oh.  D. 
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17  me  at  my  death :  thirdly,  for  payment  and  satisfaction  of  all        Rem 
•bligations,  legacies,  annuities,  donations,  or  other  bequests   wauobopr. 
;ranted,  or  to  be  granted,  by  me  to  any  person  or  persons 
ehatsoever,  by  any  bond,  deed,  missive,  memorandum,  codicil, 
)r  other  writing  whatsoever,  expressive  of  my  will  and  intention, 
sxeeuted  at  any  time  of  my  life,  and  even  upon  death-bed: 
Old  lastly,  the  whole  residue,  remainder,  and  surplus,  of  my 
said  estate  and  effects,  shall  be  conveyed  and  made  over  or 
applied  and  employed  by  my  said  trustees  or  trustee  acting  for 
^he  time,  to  and  in  favour  of  such  person  or  persons,  or  for  such 
uses  and  purposes,  as  I  have  directed,  or  shall  direct,  by  any 
ieed,  missive,  memorandum,   or  other  writing,  executed,  or 
to  be  executed,  by  me  to  that  effect."     The  trust  disposition 
eJso,  in  the  events  of  the  trustees  not  accepting  or  declining  to 
execute  the  trust,  makes  the  following  provision : — "  Then,  and 
in  either  of  these  cases,  the  lands  and  other  heritages  and  debts, 
and  sums  of  money,  and  other  subjects  and  effects,  hereby 
disponed,  shall  fall  and  belong  to  such  person  or  persons,  and  be 
applied  to  such  uses  and  purposes  as  I  have  directed,  or  shall  by 
any  deed,   ^missive,    memorandum,  codicil,  or  other  writing        [  **  ] 
of  the  date  hereof,  or  of  any  other  date  or  dates,  direct  and 
appoint ;  and  failing  such  appointment,  then  to  the  person  or 
persons  whom  I  shall  appoint  to  be  my  residuary  legatee  or 
legatees."    By  a  subsequent  clause,  the  trust-deed  nominates  the 
trustees,  and  failing  them,  the  residuary  legatees,  to  be  the 
Duke's  executors  and  administrators  of  his  estate  and  effects, 
excluding  all  others  his  nearest  of  kin  and  executors  from  these 
offices.    By  a  writing  executed  at  the  same  time  with  the  last- 
mentioned  trust-deed,  the  Duke  declared,  ''  That  in  the  event  of 
his  sadden  death,  or  in  the  event  that  he  should  be  prevented 
from  executing  a  deed  of  instructions,  it  was  his  will,  that  the 
deed  which  he  formerly  made  in  favour  of  the  appellants,  should 
be  carried  into  effect  so  far  as  regarded  them." 

In  the  beginning  of  March,  1804,  the  Duke  fell  sick  with 
the  complaint  of  which  he  died.  On  the  19th  of  the  same  month, 
he  executed  an  instrument,  by  which  he  directed  the  respondent, 
lohn  Wauchope,  and  James  Dundas,  as  trustees  named  in  the 
settlement  of  the  5th  of  November,  1803,  to  sell  and  dispose  of 
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Keb  whomsoever  of  his  body,  whom  failing,  to  the  appellants  equally 
Waughope.  between  them  and  the  heirs  of  their  bodies ;  and  failing  either 
of  them,  to  the  survivor  and  the  heirs  of  her  body;  whom 
failing,  to  his  heirs  of  tailzie  succeeding  to  the  earldom  and 
estate  of  Boxburgh,  under  burthen  of  the  payment  of  his  debts 
and  funeral  expenses,  and  of  all  legacies  which  he  might 
bequeath.  On  the  5th  of  November,  1808,  the  Duke  executed 
another  deed,  whereby,  without  revoking  the  former  for  the 
better  settlement  of  his  affairs,  in  the  event  of  his  death, 
agreeably  to  the  instructions  given,  or  to  be  given  by  him,  in 
relation  thereto,  he  granted  and  disponed  to  the  respondent, 
John  Wauchope,  and  to  James  Dundas,  clerks  to  the  signet,  his 
whole  unentailed  real  estate,  (describing  particularly  all  the 
lands  and  heritages  he  held  in  fee  simple,)  together  with  his 
personal  estate,  in  trust,  for  the  uses,  ends,  and  purposes 
specified  in  the  following  words : — "  To  the  end  that  my  lands, 
houses,  and  other  heritages,  before  conveyed,  now  belonging, 
or  which  shall  belong  to  me  at  my  death,  may  be  sold, 
[  «3  ]  either  in  whole  or  in  part,  at  the  discretion  of  *my  trustees ; 
and  that  the  produce  and  prices  thereof  may  be  applied  to  the 
purposes  after-mentioned : — in  the  first  place,  for  the  payment  of 
my  death-bed  and  funeral  expenses,  and  of  the  expenses  of 
management  and  executing  this  trust:  secondly,  for  and  in 
payment  of  all  the  just  and  lawful  debts,  which  shall  be  owing 

124,  131  (reversed  on  appeal,  31  Oh.  30  Ch.  Div.  57,  64  L.  J.  Oh. 
Div.  276, 66  L.  J.  Ch.  269);  Be  Che$-  1154.  lioe  y.  Mutual  Loan  Fund 
ham,CavendiBhY.Dacre{lSS6)3lCh.  (1887)  19  Q.  B.  Div.  347,  56 
D.  466,  473,  55  L.  J.  Ch.  401.  But  L.  J.  Q.  B.  541.  And  aee  the 
the  doctrine  of  "approbate  and  repro-  obeenrationB  (cited  in  the  latter  case 
bate,"  properly  so  called,  is  distin-  by  Lord  Esheb)  of  Mr.  Justice 
guifihable  as  well  from  election,  as  Hoxeymak  in  Smith  ▼.  Baker  (1873) 
from  estoppel  properly  so  called,  in  L.  E.  8  C.  P.  350,  42  L.  J.  0.  P.  155. 
that  where  the  doctrine  of  approbate  A  familiar  application  of  the  true 
and  reprobate  is  called  in,  it  is  not  principle  of  approbate  and  reprobate 
only  assumed  that  a  case  of  election  is  the  common  law  rule  that  a 
has  arisen,  but  is  also  inferred  from  plaintiff  by  suing  and  recoToiing 
the  conduct  of  the  party  that  his  damages  for  the  conversion  of  a 
election  has  been  conclusively  deter-  chattel  divests  himself  of  the  owner- 
mined.  The  English  cases  which  ship  in  favour  of  the  purchaser,  see 
most  nearly  carry  out  the  Scotch  Cooper  v.  Shepherd,  3  C.  B.  266, 
principle  of  **  approbate  and  repro-  15  L.  J.  C.  P.  237 ;  Adams  y.  Bough- 
bate"  are  Oandy  v.  Oandy  (1885)  ton,  2  Str.  1078.— R.  0. 
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by  me  at  my  death :  thirdly,  for  payment  and  satisfaction  of  all        Kjsb 
obligations,   legacies,   annuities,  donations,   or  other  bequests   wauohopr. 
granted,  or  to  be  granted,  by  me  to  any  person  or  persons 
whatsoever,  by  any  bond,  deed,  missive,  memorandum,  codicil, 
or  other  writing  whatsoever,  expressive  of  my  will  and  intention, 
executed  at  any  time  of  my  life,  and  even  upon  death-bed: 
and  lastly,  the  whole  residue,   remainder,  and  surplus,  of  my 
said  estate  and  effects,  shall  be  conveyed  and  made  over  or 
applied  and  employed  by  my  said  trustees  or  trustee  acting  for 
the  time,  to  and  in  favour  of  such  person  or  persons,  or  for  such 
uses  and  purposes,  as  I  have  directed,  or  shall  direct,  by  any 
deed,  missive,  memorandum,   or  other  writing,   executed,   or 
to  be  executed,  by  me  to  that  effect."     The  trust  disposition 
also,  in  the  events  of  the  trustees  not  accepting  or  declining  to 
execute  the  trust,  makes  the  following  provision : — *'  Then,  and 
in  either  of  these  cases,  the  lands  and  other  heritages  and  debts, 
and  sums  of  money,  and  other  subjects  and  effects,  hereby 
disponed,  shall  fall  and  belong  to  such  person  or  persons,  and  be 
applied  to  such  uses  and  purposes  as  I  have  directed,  or  shall  by 
€my  deed,  *mi8sive,    memorandum,  codicil,  or  other  writing       t  **  ] 
of  the  date  hereof,  or  of  any  other  date  or  dates,  direct  and 
appoint ;  and  failing  such  appointment,  then  to  the  person  or 
persons  whom  I  shall  appoint  to  be  my  residuary  legatee  or 
legatees."    By  a  subsequent  clause,  the  trust-deed  nominates  the 
trustees,  and  failing  them,  the  residuary  legatees,  to  be  the 
Duke's  executors  and  administrators  of  his  estate  and  effects, 
excluding  all  others  his  nearest  of  kin  and  executors  from  these 
offices.    By  a  writing  executed  at  the  same  time  with  the  last- 
mentioned  trust-deed,  the  Duke  declared,  "  That  in  the  event  of 
his  sudden  death,  or  in  the  event  that  he  should  be  prevented 
from  executing  a  deed  of  instructions,  it  was  his  will,  that  the 
deed  which  he  formerly  made  in  favour  of  the  appellants,  should 
be  carried  into  effect  so  far  as  regarded  them." 

In  the  beginning  of  March,  1804,  the  Duke  fell  sick  with 
the  complaint  of  which  he  died.  On  the  19th  of  the  same  month, 
he  executed  an  instrument,  by  which  he  directed  the  respondent, 
John  Wauchope,  and  James  Dundas,  as  trustees  named  in  the 
settlement  of  the  5th  of  November,  1808,  to  sell  and  dispose  of 
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K£K  his  whole  (unentailed)  real  estate  in  Scotland,  and  his  hooae  in 
Wauchope  St.  James's  Square,  London,  and  from  the  produce  thereof, 
and  of  his  personal  estate,  after  payment  of  certain  annuities 
and  legacies  in  the  deed  specified,  and  of  his  debts,  funeral 
charges,  and  expenses  of  management,  he  authorized  them  to 
invest  the  whole  residue  and  remainder  of  the  property  thereby 
[•*^J  bequeathed,  *in  the  public  funds,  or  upon  real  security,  in 
Scotland,  and  he  thereby  "  directed  his  trustees  to  pay  annually 
the  dividends  and  interest,  equally  between  the  appellants  ; 
and  failing  either  of  them,  to  the  survivor,  during  their  lives, 
or  that  of  the  survivor ;  and  upon  the  death  of  the  survivor,  to 
pay  over  the  residue  to  Sir  John  Scott,  (father  of  the  respondent. 
Sir  William  Scott,)  and  the  respondents  Charles  Baillie 
Hamilton,  and  Sir  Henry  Hay  M'Dougall,  and  their  executors 
and  assignees,  in  the  proportions  therein  specified."  The  Duke 
died  without  issue  upon  the  day  on  which  this  last  mentioned 
instrument  was  executed,  leaving  the  appellants  his  heirs-at-law 
and  sole  next  of  kin.  Immediately  after  his  death,  the  appel- 
lants brought  an  action  in  the  Court  of  Session,  to  reduce  this 
deed ;  and  obtained  a  judgment,  by  which  it  was  found, 
that  being  executed  on  death-bed,  it  was  inept,  bo  far  as  it 
conveyed  lands ;  in  consequence  of  which,  the  deed  was  set  aside, 
and  the  appellants'  right  to  the  lands,  as  heirs-at-law,  established 
upon  appeal  to  the  House  of  Lords. 

After  a  lapse  of  some  years,  the  respondent  Wauchope,  who 
alone  had  accepted  and  acted  in  the  trust,  brought  an  action  of 
multiple-poinding,  for  the  purpose  of  ascertaining.  Judicially, 
the  respective  rights  of  the  parties  claiming  adverse  interests  in 
the  trust-fund  remaining  in  his  hands.  When  the  cause  was 
brought  before  the  Lord  Ordinary,  he  ordered  the  parties  to 
state  their  respective  claims  in  writing.  The  appellants  claimed 
a  life-interest  in  the  residuary  personal  estate  in  the  precise 
[  '6  ]  terms  of  the  trust-deed  ;  or  *if  the  Court  should  be  of  opinion, 
that,  having  rejected  and  annulled  that  deed  in  one  respect, 
they  could  not  avail  themselves  of  any  of  its  provisions,  then,  in 
the  character  of  the  Duke's  next  of  kin,  they  claimed  the  profits 
of  the  residue  of  his  property  during  their  lives,  and  the  life  of 
the  survivor,  as  a  subject  not  disposed  of  by  his  will.     On  the 
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other  hand,  the  respondents,  Hamilton  and  M'Dougall  and  Sir  Kkb 
J.  Scott,  insisted,  that  they  were  not  only  entitled  to  the  capital  wauchopk. 
of  the  funds  after  the  death  of  the  appellants,  and  the  survivor 
of  them,  but  that  they  were  entitled  to  the  profits  during  the 
lives  of  the  appellants ;  upon  the  ground  that  the  appellants 
having  reprobated  the  deed  so  far  as  it  contemplated  the 
disposal  of  land  in  Scotland,  could  take  no  benefit  under  that 
deed. 

Upon  these  respective  statements  of  claims,  the  Lord  Ordinary, 

having  heard  counsel,  pronounced  an  interlocutor,  by  which, 

after  reciting,  to  the  effect  before  stated,  the  substance  of  the 

deeds  dated  the  14th  of  October,  1790,  the  5th  of  November, 

1803,  with  the  writing  or  signed  declaration  of  the  same  date, 

and  the  principal  deed  in  question  of  the  19th  of  March,  1804 ; 

and  after  finding  as  facts  the  signature  and  execution  of  these 

several  instruments,  the    action    brought    by  the  appellants, 

and  the  consequent  reduction  of  the  deed  made  on  death-bed,  in 

so  far  as  it  related  to  the  whole  of  the  heritable  subjects, 

expressed  to  be  conveyed  by  it,  which  were  descendible  to  the 

appellants  as  heirs  alioqui  $ucce$$ura,  under  the  titles  thereof, 

which  stood  in  the  person  of  John,  Duke  of  Roxburgh ;   the 

interlocutor  ^proceeds  to  find,  ''  that  the  appellants  having  thus        [  *7  ] 

challenged  and  reduced  the  death-bed  deed,  in  so  far  as  it 

affected  the  heritage,  cannot  avail  themselves  of  that  deed, 

by  claiming  the  life-rent  of  the  moveables  under  it : "    and 

finally,  it  is  found  and  declared,  **  That  although  by  the  terms  of 

the  settlement,  the  residuary  legatees  are  entitled  to  claim  the 

residue  of  the  effects  vested  in  the  trustees,  after  the  death  of 

Ladies  Essex  and  Mary  Ker,  (the  appellants,)  and  the  survivor 

of  them;    yet,  that  the  life-rent  of  these  subjects  does  not 

belong  to  the  Ladies  Eer  as  the  Duke's  executors,  he  having 

appointed  the  trustees  his  executors,  and  having  appointed  the 

whole  residue  of  his  fortune  to  be  paid  at  a  certain  period 

to  the  residuary  legatees,  and  therefore,  the  Ladies  Ker  can  have 

no  legal  claim  to  the  life-rent  of  these  effects,  except  by  this 

settlement,  (the  trust-deed  of  the  19th  of  March,  1804,)  which 

they  cannot  approbate   and  reprobate  ;  therefore,  repels  the 

claim  of  Ladies  Essex  and  Mary  Ker,  to  the  life-rent  of  the  sub- 
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Kkb  jects  in  medw^  and  decerns ;  but  before  farther  answer  as  to  the 
Waucuofe.  claim  of  the  residuary  legatees,  appoints  them  to  be  heard  on 
the  question,  Whether  by  the  terms  of  the  Duke's  settlement,  as 
the  residue  is  declared  not  to  be  payable  until  after  the  death 
of  his  sisters,  they  are  entitled  to  demand  payment  thereof 
immediately?" 

Against  this  interlocutor  the  appellants  gave  in  a  represen- 
tation, by  which,  in  addition  to  their  former  arguments,  they 
contended,  that  John,  Duke  of  Boxburgh,  was  domiciled  in 

L  *s  1  England ;  and  that  *his  moveable  succession  must,  therefore,  be 
regulated  by  the  law  of  England ;  which,  as  they  represented, 
acknowledged  no  such  principle  as  that  applied  to  the  case  by 
the  Lord  Ordinary.  Upon  considering  this  representation,  with 
answers,  his  Lordship  pronounced  the  following  interlocutor : 

''  The  Lord  Ordinary  having  considered  the  representation, 
and  the  answers  thereto,  together  with  the  whole  process,  in 
respect  that  the  plea  now  maintained,  as  drawn  from  the  English 
law,  which  it  is  said  does  not  admit  of  the  doctrine  of  approbate 
and  reprobate,  does  not  apply  to  this  case,  supposing  the  fact  as 
to  the  law  of  England  to  be  as  there  stated ;  seeing  that  John, 
Duke  of  Roxburgh,  being  a  Scottish  nobleman,  and  his  whole 
landed  property  being  in  Scotland,  and  that  being  the  place  of 
his  residence  for  the  greater  part  of  the  year,  his  domicile  must 
be  held  to  have  been  in  Scotland,  notwithstanding  his  having, 
during  the  sitting  of  Parliament,  an  occasional  residence  in 
London,  where  he  died  ;  and  in  respect  the  pursuers  only  claim 
the  life-rent  in  question  of  the  residue  of  the  Duke's  fortune,  by 
virtue  of  the  deed  of  1804,  which  they  have  actually  challenged, 
and  set  aside  in  part,  refuses  the  representation,  and  adheres  to 
the  interlocutor  complained  of." 

The  appellants  submitted  these  interlocutors  to  the  review  of 
the  First  Division  of  the  Court.  But  the  Court  adhered  to  the 
interlocutor  of  the  Lord  Ordinary.  By  another  petition  to  the 
same  division,  the  appellants  reclaimed  against  the  interlocutor 

[  *9  ]  *of  the  Court ;  but  the  prayer  was  refused,  and  the  Court  adhered 
to  their  former  interlocutor.  Against  these  several  interlocutors, 
the  present  appeal  was  presented. 
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Air.  WethereU  and  Mr.  Abercrombie  for  the  appellants :  Kbb 

The  doctrine  of  approbate  and  reprobate  is  not  clear  in  appli-  Wauchopk. 
cation  or  principle.  It  has  been  treated  as  a  result  of  homolo- 
gation ;  as  where  a  party  has  adopted  an  instrument  and  taken 
some  benefit  under  it,  he  cannot  afterwards  question  its  validity  ; 
he  must  co-operate,  if  necessary,  to  effectuate  all  the  provisions 
of  that  instrument.  In  Gainer  v.  Cunningham  (fac.  die  Jan. 
17,  1758),  the  decision  turned  upon  very  special  circumstances. 
The  case  in  question  is  different.  According  to  the  doctrine  as 
it  appears  in  the  text  writers  on  the  law  of  Scotland — a  party, 
an  heir-at-law,  as  in  this  case,  may  avail  himself  of  a  deed  in  his 
favour,  and  at  the  same  time  challenge  another  deed  of  the  same 
grantor,  which,  if  duly  executed,  would  deprive  him  of  some 
legal  right.  The  objection  is  admitted  to  be  legal,  when  the 
instruments  are  on  separate  papers.  If  they  happen  to  be 
united,  then  it  is  said,  the  party  cannot  approbate  and  reprobate. 
Such  distinctions  in  a  system  of  law  are  singular.  A  case  of  this 
nature  occurred  in  the  year  1784.  One  Gordon  made  a  will  of 
his  personal  estate  in  favour  of  his  heir-at-law :  a  few  days  after, 
he  made  an  entail  of  his  landed  property  in  favour  of  the  same 
person,  but  laying  him  under  restrictions.  The  will  and  the 
entail  referred  to  each  other ;  and  were  indisputably  meant  as 
one  settlement  of  the  whole  property  of  the  testator  *and  [  •lO  ] 
entailer.  The  heir-at-law  took  the  personal  estate  under  the 
will,  and  having  afterwards  challenged  the  deed  of  entail  as 
executed  on  death-bed,  it  was  contended,  that  he  could  not 
approbate  and  reprobate  the  same  instrument,  and  that  the  two 
being  executed  unico  contextu,  were  to  be  considered  in  that 
light.  The  judgment  of  the  Court  was,  that  the  heir,  notwith- 
standing his  having  taken  the  personal  estate  under  the  will, 
might  set  aside  the  separate  deed  of  entail.  It  was  accordingly 
set  aside,  and  he  enjoyed  both  real  and  personal  estate ;  the  one 
as  heir-at-law,  without  restriction,  the  other  according  to  the 
terms  of  the  will.  This  decision,  if  it  proceeded  upon  a  rational 
principle,  would  not  have  been  different,  although  the  deed  of 
entail  had  been  attached  or  annexed  to  the  will,  or  formed  part 
of  it.  The  propensity  of  the  Courts  below  to  extend  this  doctrine 
of  approbate  and  reprobate,  has  been  checked  by  this  House,  in 
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Ker  the  deciflions  upon  Wilson  v.  Henderson  (Mar.  29,  1802),  and 
Wauchopk.  Crawford  v.  Coutts  (Mar.  14,  1806).  A  deed  made  upon  death- 
bed is  not  absolutely  void,  because  the  heir  may  waive  his  right, 
or  his  right  may  not  be  affected,  in  which  case  he  is  barred. 
But  this  deed,  so  far  as  it  conveyed  the  inheritance,  was 
challenged  and  reduced  before  the  question  of  election  was 
raised.  Is  the  right  of  heirs  at  law  to  give  way  to  presumed 
intention?  if  so,  where  is  the  ground  of  presumption?  The 
testator,  when  he  framed  or  approved  of  the  instrument,  was 
capable  of  understanding  the  effect  of  his  own  acts ;  and  if  he 
intended  to  make  his  bequest  conditional,  he  would  have  inserted 
[  *ii  ]  an  express  condition.  Suppose  the  deed  to  have  *been  so 
reprobated  by  the  appellants,  that  they  can  take  nothing  under 
it,  then  the  life  interest  in  the  residue  is  not  disposed  of.  It 
cannot  fall  into  the  residue  for  the  benefit  of  the  respondents. 
They  are  not  residuary  legatees,  but  legatees  in  remainder  of  a 
residue.  The  executors  cannot  take  it,  they  are  mere  trustees. 
To  whom  then  can  it  go,  but  to  the  appellants  as  next  of  kin  ? 
The  deed  is  reduced,  and  cannot  be  read  against  them.  Hearle 
v.  Oreenbank  (3  Atk.  714),  Sheddon  v.  Goodrich  (8  Ves.  at  p.  497). 

The  Solicitor-General,  Sir  It  Gifford,  and  Mr.  C.  Warren 
for  the  respondents : 

The  principle  of  law  which  forbids  a  person  to  take  a  benefit 
from  one  part  while  he  denies  effect  to  another  part  of  the  same 
deed,  is  founded  in  natural  equity,  and  confirmed  by  authority 
and  practice.  Every  provision  of  a  testamentary  settlement 
operates  as  a  condition.  To  defeat  the  provision,  or  to  refuse 
the  performance  of  the  condition,  excludes  the  recusant  from  the 
benefit  of  the  will.  The  law  will  not  admit  of  opposite  and  in- 
compatible pretensions.  The  Courts  both  of  England  and  Scot- 
land have  adopted  the  maxim  of  the  Boman  law :  "  Absurdum 
videtur  licere  eidem  partim  comprobare  judicium  defuncti, 
partim  evertere."  Decisions  grounded  upon  this  principle 
have  frequently  occurred  in  the  tribunals  of  Scotland :  Ander- 
son V.  Bruce,  Morr.  Diet.  p.  607,  21  Dec.  1680;  Paterson  v. 
SpreuU,  Kame's  Bemarkable  Decisions,  vol.  ii.  p.  114;  Cun- 
ningham V.  Gainer,  Jan.  15,  1758,  Morr.  Diet.  p.  617  ;  Gibson  v^ 
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M'BeaUy  Id.  620 ;  Martin  v.  Martin.     The  case  of  Lotuion,  *lately         Kbb 
decided  in  the  Court  of  Session,  illustrates  and  enforces  the    wauohopr. 
doctrine.     The  decision  took  placet  under  the  following  circum-       [  *12  ] 
stances : — "  George  Loudon,  who  had  been  for  some  time  resident, 
and  died  in  Jamaica,  had  sent  home  2,000Z.  sterling,  of  which 
1,000{.  was  lent  out  upon  heritable  security.    He  executed  a 
will  in  the  English  form,  by  which,  inter  alia^  he  directed  his 
executors,  so  soon  as  Bobert  Loudon,  his  nephew,  should  attain 
the  age  of  21,  to  invest  the  sum  of  5,000Z.  sterling  in  security 
upon  property  in  Great  Britaiui  for  his  use  during  the  term  of 
his  natural  life ;  and  after  his  death,  to  the  use  of  the  heirs  of 
his  body ;  and  he  directed  that  the  sum  of  2,0001.  which  he  had 
remitted  to  Great  Britain,  as  above  mentioned,  might  be  applied 
in  part  payment  of  the  said  sum  of  5,000Z.  sterling.    He  further 
directed  his  executors  to  invest  the  sum  of  1,5002.  sterling  in 
good  security,  the  interest  or  profits  of  which  were  to  be  paid  to 
his  brother  William  Loudon,  during  his  life-time,  and  after  his 
death,  the  principal  was  given  to  his  children.     The  testator  also 
appointed  his  nephew  Bobert  Loudon  his  residuary  legatee. 
William  Loudon  was  the  testator's  heir-at-law.    For  several 
years  he  continued  to  draw  the  interest  of  the  1,500{.  given  to 
him  in  life-rent,  but  having  obtained  information  of  the  herit- 
able bond  for  1,0002.  he  contended  that  it  was  not  carried  by 
his  brother's  testament,  but  *fell  to  him  as  his  heir-at-law.       [  *13  ] 
This  claim  was  met  on  the  part  of  Bobert  Loudon,  the  nephew, 
by  the  doctrine  of  approbate  and  reprobate;  and  he  further 
maintained,  that  William    Loudon  had   homologated  the  set- 
tlement by  taking  benefit  under  it,  having  drawn  for  several 
years  the  interest  of  the   1,500Z.     Lord  Newton,   Ordinary, 
foond  that  the  heir-at-law  had  not  done  anything  sufficient  to 
infer  homologation,  unless  it  could  have  been  established  that 
he  had  full  knowledge  of  the  contents  of  the  settlement  at  the 
time  when  the  alleged  acts  of  homologation  were  done.    He 
sustained,  however,  the  plea  of  approbate  and  reprobate  to  its 
fall  extent :   for  he  found  in  the  same  interlocutor,  '  that  he 
(William  Loudon),  is  not  entitled  both  to  approbate  the  will  by 

t  1811,  Jan.  29,  May  23,  Dec.  10.    The  case  is  not  reported. 
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KxB  accepting  the  bequest  of  the  interest  of  1,500/.  and  to  reprobate 
wauohope.  it  by  challenging  the  conveyance  of  the  above  1,000Z.  according 
to  the  purpose  of  the  will ;  therefore  ordains  him  to  declare  his 
option  within  ten  days,  whether  he  will  take  the  interest  of  the 
l,500i.  provided  to  him  and  his  family  by  the  will,  or  claim  the 
l,000i.  lent  out  on  heritable  security,  but  destined  by  the  tes- 
tator for  answering  the  purposes  of  his  will.' "  This  judgment 
was  confirmed  by  two  successive  interlocutors  of  the  Court.  The 
appellants  having  challenged  and  reduced  the  death-bed  disposi- 
tion, so  far  as  the  heritage  is  bequeathed  by  it,  those  acts  amount 
to  an  abandonment  of  the  life-interest  in  the  personalty  created 
in  their  favour  by  the  deed.  That  interest  consequently,  and  of 
[  *14  ]  necessity,  *falls  to  the  enjoyment  of  the  respondents.  If  it  can 
be  supposed  that  these  acts  do  not  amount  to  an  election,  then 
it  remains  to  be  determined  by  the  appellants,  whether  they 
will  take  the  life-interest  in  the  mixed  fund  given  by  the  testa- 
mentary instrument,  and  give  up  the  unentailed  real  estate,  or 
insist  upon  their  legal  right  to  the  inheritance,  and  abandon  the 
life-interest  in  the  personalty.  The  appellants  must  elect : 
they  cannot  approbate  and  reprobate.  This  is  not  a  case  like 
those  cited  for  the  respondents.  The  bequests  are  contained  in 
one,  not  in  two  instruments.  The  law  is  different  where  the 
instruments  are  distinct ;  and  this  is  a  question  of  positive  law, 
not  of  expedience  or  morality.  It  is  argued,  upon  the  authority 
of  Hearle  v.  Greenbank  (3  Atk.  714),  and  Sheddon  v.  Goodrich 
(8  Yes.  481),  that  the  testamentary  instrument  as  to  land  not 
having  been  legally  executed,  cannot  be  read  to  shew  any  in- 
tention upon  the  subject.  Those  cases  may  be  distinguished 
from  the  present.  In  Boughton  v.  Boughton  (2  Ves.  Sen.  p.  12), 
it  was  decided  by  Lord  Hardwicke,  that  a  will  not  executed  ac- 
cording to  the  statute  (29  Car.  II.),  though  void  as  to  real  estate, 
might  be  read  to  raise  a  case  of  election  against  the  heir ; 
because  the  condition  was  annexed  to  the  gift  of  the  personalty. 
In  the  case  of  copyhold,  where  no  surrender  has  been  made, 
although  it  cannot  pass  by  a  will,  and  no  condition  is  expressed, 
yet,  where  the  testator  has  given  a  legacy  to  the  heir,  and  the 
copyhold  to  a  stranger,  the  Court  compels  an  election:  Petti- 
ward  V.  Prescott  (7  Ves.  541).    The  distinctions  made  in  these 
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conflicting  cases  are  not  satisfactory,  and  do  not  seem  *to  rest        Kbb 
upon  intelligible  principles.     The  question  was  much  discussed   wauohopk 
in  the  case  of   Thellusson  v.   Woodford  (13  Yes.  209 1),  where       [•isi 
the  doctrine  of  election  prevailed. 

The  law  of  England  may  be  doubtful  on  the  point,  but  the 
law  of  Scotland  is  clear  and  decisive.  The  case  of  Cunningham 
V.  Gaintr  is  an  express  decision  upon  the  subject.  In  that  case 
the  testament  was  executed  upon  death-bed;  yet  the  Court 
suffered  it  to  be  read,  and  in  their  judgment  proceeded  upon 
the  principle  of  approbate  and  reprobate.  There  was  no  appeal 
against  that  judgment.  It  has  established  the  law  upon  the 
question.    It  has  guided  the  Courts  ever  since. 

In  the  case  of  Brodie  v.  Barry  (2  V.  &  B.  1271),  Sir  Willum 
Grant,  the',  late  Master  of  the  Bolls,  expressing  his  doubts  of 
the  soundness  of  the  distinction  between  express  and  implied 
conditions,  decided  that  a  will  duly  executed  in  the  English 
form,  by  which  estates  in  Scotland  were  devised  to  trustees, 
together  with  estates  in  England  and  personal  property,  tnight 
be  read  to  raise  a  case  of  election  against  the  heir,  to  whom  a 
legacy  was  given  by  the  will.  In  Crawford  v.  Coutts,  there  were 
two  instruments,  the  latter  executed  on  death-bed,  containing  a 
revocation  of  the  former.  No  benefit  was  given  to  the  heir  by 
the  invalid  instrument,  and  he  stood  upon  his  independent 
right.  The  doctrine  of  approbate  and  reprobate  did  not  come 
in  question,  and  the  case  "^is  altogether  inapplicable.  In  Wilson  [  *16  ] 
V.  Henderson,  the  will  contained  no  provision  as  to  lands,  and 
the  death-bed  disposition  was  a  separate  instrument. 

The  other  cases,  cited  for  the  appellants  in  the  Court  below, 
contain  no  principle  which  can  bear  upon  the  present  question. 
In  some  of  those  cases,  such  as  Weir  v.  the  Laird  of  Lee,  and 
Sir  P.  Eoine  v.  E.  of  Home  (Morr.  Diet.  p.  605,  612),  it  was 
decided  that  a  party  might  produce  in  evidence  an  admission  or 
statement  of  fact  made  in  one  part  of  a  deed,  without  being  bound 
to  admit  the  truth  of  every  other  part  of  the  same  deed.  In  other 
cases  adduced,  of  a  different  class,  as  those  of  Gray  and  Somerville 
V.  Abernethy,  and  Fee  v.  TraiU  (Morr.  Diet.  p.  609,  616),  where 
reservations  had  been  unwarrantably  made  in  conveyances  by 

t  9  E.  R.  175.  t  13  E.  R.  37. 
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Keb        persons  bound  to  execute  them  simply,  it  was  found  that  parties 
Wacchope.  entitled  might  avail  themselves  of  the  full  benefit  of  the  con- 
veyances, refusing  to  acknowledge  or  effectuate  the  reservations. 
How  do  these  decisions  affect  the  doctrine  of  election  ? 

But  the  appellants,  if  they  cannot  avoid  election,  resort  to  a 
new  device ;  they  would  take  the  real  estate  as  heirs,  and  the 
life  interest  in  the  residue  of  the  personalty  as  next  of  kin.  They 
argue  that  if  they  cannot  have  that  interest  under  the  will, 
there  is  no  disposition  of  the  life-interest.  They  cannot  claim 
it  as  next  of  kin.  In  fact,  there  is  no  intestacy.  By  a  clause  in 
the  trust  disposition  of  1808,  all  the  subjects  thereby  disponed 
are  given,  in  default  of  appointment,  to  the  person  or  persons 
C  ^^7  ]  whom  the  disponer  should  appoint  to  be  *his  residuary  legatee 
or  legatees.  If  he  has  not  disposed  of  the  life-interest  in  the 
personalty,  it  falls,  by  virtue  of  that  clause,  into  the  residue, 
upon  the  refusal  of  the  appellants  to  perform  the  implied  con- 
dition of  the  will ;  as  it  would  in  case  of  their  death,  and  the 
respondents  take  it  under  appointment.  Lastly,  if  the  life- 
interest  does  not  fall  into  the  residue,  it  is  a  fund  out  of  which 
the  respondents  must  be  compensated  for  the  disappointment 
occasioned  by  the  acts  of  the  appellants.  Welby  v.  Welby 
(2  Ves.  &  Bea.  187,  13  B.  R.  58).t 

Mr.  Wetherell,  in  reply : 
In  this  case  the  question  of  election  is  not  raised  against  the 

t  The  report  of  the  judgment  contemplation  of  equity  the  testator 
pronounced  in  that  case,  by  Sir  W.  means,  in  case  the  condition  shall 
Graiyt,  contains  the  following  pas-  not  be  complied  with,  to  give  the 
sage : — **  That  an  heir,  to  whom  an  disappointed  devisees  out  of  the 
estate  is  devised  in  fee,  may  be  put  estate,  oyer  which  he  had  a  power,  a 
to  an  election,  although,  by  the  rule  benefit  correspondent  to  that  of 
of  law,  a  devise  in  fee  to  an  heir  is  which  they  are  deprived  by  such 
inoperative,  I  should  have  thought  non -compliance.  So,  that  the  devise 
perfectly  clear,  independently  of  is  read,  as  if  it  were  to  the  heir 
Lord  Cowp£R*8  decision  in  the  case  absolutely,  if  he  confirm  the  will ; 
in  Gilbert;!  for,  if  the  will  is  in  other  if  not,  then  in  trust  for  the  dis- 
respects BO  framed  as  to  raise  a  case  appointed  devisees  as  to  so  much  of 
of  election,  then,  not  only  is  the  the  estate  given  to  him,  as  shall  be 
estate  given  to  the  heir  under  an  equal  in  value  to  the  estates  in- 
implied  condition,  that  he  shall  tended  for  them." 
confirm  the  whole  of  the  wiU,  but  in 


X  Awm.  Gilb.  Eq.  Bep.  16. 
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heirs;   becaase  the  death-bed  disposition  being  an  invalid  in-        Kbb 
stnunent  cannot  be  read  to  shew  any  intention  *a8  to  the  land,    wauchope. 
The  principle  of  the  decisions  in  Hearle  v.  Greenbank,  and       [  •!»  ] 
Sheddon  y.   Ooodrich,  is  founded  in  universal  law, — it  must 
extend  to  cases  in  Scotland. 

The  judgment  of  the  Court  below  is  at  all  events  defective  in 
one  respect.  There  has  been  no  decision  upon  the  question 
reserved,  as  to  the  life-interest  in  the  personalty.  The  Judges 
of  the  Court  of  Session  have  pronounced  that  the  appellants  are 
not  to  have  it.  But  they  have  not  said  who  is  to  have  that 
interest  which  yet  remains  to  be  disposed  of.  The  considera- 
tion of  that  difficulty  might  have  altered  or  affected  their 
judgment. 

The  Lord  Chancellor  (after  stating  the  principal  facts  of  the 
case  as  the  foundation  of  the  judgment,  which  he  recom- 
mended for  the  adoption  of  the  House),  proceeded  to  this 
effect : 

In  this  case,  according  to  the  pleadings  in  the  Court  below, 

the  respondents^  Hamilton,   Scott,  and  M'Dougall,  claim  an 

immediate  interest  in  the  proceeds  of  the  residuary  fund  of  the 

personal  estate.    The  appellants  make  an  adverse  claim  to  the 

same  subject,  either  under  the  deed  of  trust,  or  as  next  of  kin, 

for  default  of  disposition.    From  the  language  of  the  interlocutor, 

''  that  the  life-rents  do  not  belong  to  the  appellants,  as  the  Duke 

had  made  the  trustees  his  executors,  and  had  appointed  the 

whole  residue  of  his  fortune  to  be  paid  to  the  residuary  legatees," 

it  does  not  clearly  appear,  whether  the  Lord  Ordinary  meant  to 

negative  the  claim  of  the  appellants  as  *next  of  kin.    It  is  very       [  *19  ] 

true,  that  the  Duke  had  appointed  the  trustees  his  executors, 

and  had  appointed  the  residue  of  his  fortune  to  be  paid  to  the 

residuary  legatees ;    but  that  was  not  to  take  place  until  the 

death    of    the    survivor    of  the  appellants.     The    conclusion, 

''  that,  therefore,  the  Ladies  Eer  can  have  no  legal  claim  to 

the  life-rent  of  these  effects,  except  by  this  settlement  which 

they  cannot    approbate  and    reprobate,  therefore  repels  this 

claim  of  Ladies  Essex  and  Mary  Eer  to  the  life-rent  of  the 

subjects  in  medio^'^  does  not  seem  to  be  a  complete  judicial 
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KxB  decision,  nor  a  necessary  conclusion  from  the  premises,  f 
Wauohopb.  Having  repelled  their  claims,  and  having  stated  that  the 
trustees  were  executors,  the  Lord  Ordinary  goes  on  to  make  a 
reservation  upon  certain  questions  which  have  not  yet  received 
the  decision  of  the  Court  below.  The  question  was,  Whether 
the  residuary  legatees  were,  or  were  not,  to  have  immediate 
payment  of  the  residue?  If  the  appellants  could  not  claim  the 
1*20]  life-interest  *under  the  settlement,  it  must  follow  of  course  either 
that  they  had  a  right  to  claim  it  as  next  of  kin,  or  if  they  were 
not  at  liberty  to  bring  forward  that  claim,  the  profits  of  the 
residue  must  either  belong  to  the  trustees  and  executors,  during 
the  lives  of  the  appellants  and  the  survivor,  or  it  must  accumu- 
late during  that  period,  and  be  paid  over  to  the  parties  who,  at 
the  death  of  the  survivor,  were  appointed  to  take  the  capital.  If 
we  are  to  understand  the  decision  of  the  Court  below  according 
to  the  last  of  these  suppositions,  as  the  interest,  and  all  accumu- 
lation of  interest,  must  go  to  the  respondents,  or  their  represen- 
tatives, there  would  be  no  reason  why  they  should  not  take  the 
interest  in\mediately,  as  well  as  the  capital,  at  the  death  of  the 
survivor  of  the  appellants.  There  is,  however,  no  express  decla- 
ration to  this  effect  in  this  judgment  of  the  Lord  Ordinary; 
unless  (as  it  is  probable)  he  meant  to  decide,  that  there  being  a 
testamentary  disposition  under  which  the  appellants  could  not 
claim  as  legatees,  they  could  not  claim  in  any  other  right ;  and 
then  reserving  the  question  how  this  interest  was  to  be  disposed 
of,  and  when  it  was  to  be  paid.  In  the  second  interlocutor  of 
the  Lord  Ordinary,  it  is  said,  ''  The  pursuers  only  claim  the 

t  The  passage  of  the  interlooutor  sometimes  applied  (2e«t>naffvf  to  those 
to  which  these  observations  apply  who  are  barely  entitled  to  the  move- 
runs  thus: — '*  Finds,  &c.  that  the  able  succession  of  the  deceased  a^  tn- 
life-rent  of  the  subjects  does  not  testato,  and  have  a  right  to  claim  the 
belong  to  the  Ladies  Eer  as  the  office  of  executors  if  they  think  fit.'* 
Duke's  executors,  he  having  ap-  Erskine's  Inst.  B.  3,  tit.  9,  §  1.  So 
pointed,  &c.  Therefore^  &c."  These  in  the  same  author,  B.  2,  tit.  2,  §  3. — 
words,  if  considered  without  refer-  "Next  of  kin,  or  executors,'*  are 
ence  to  the  words  of  the  subsequent  coupled  as  synonymous  denomina- 
interlocutor,  might  be  considered  as  tions.  In  like  manner  the  subject 
a  finding  that  the  appellants  were  of  moveable  succession  is  called 
not  entitled  as  next  of  kin.  For  executry.  Id.  B.  3,  tit.  9,  §  1. 
«tha   appellation   of    executors   is 
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life-rent  in  question  of  the  residue  of  the  Duke's  fortune,  by        Ksb 
virtue  of  the  deed  of  1804 ; "  whereas,  the  claim  made  in  the  wauohopb. 
pleadings  is  not  only  by  virtue  of  the  deed  of  1804,  but  also  as 
the  next  of  kin  of  the  Duke.    The  interlocutor  in  this  respect, 
therefore,  b  not  quite  correct,  unless  it  can  be  said,  that  as  the 
life-interest  in  the  residue  was  given  *to  them  by  the  deed  of       [  *2i  ] 
1804,  and  all  other  persons  were  excluded  by  the  effect  of  the 
provisions  of  that  deed,  the  result  of  that  exclusion,  and  the 
intestacy  which  ensued  upon  their  incapacity  to  take  as  legatees, 
devolved  the  life-interest  upon  them,  as  a  consequence  of  the 
bequest  in  the  deed,  and  the  circumstances  attending  it.    In 
such  a  sense  only  can  the  claim  of  the  appellants  be  said  to  be 
made  by  virtue  of  the  deed  of  1804  only.    In  the  petition  to  the 
first  division  of  the  Court  of  Session,  reclaiming  against  these 
interlocutors  of  the  Lord  Ordinary,  the  claim  as  next  of  kin  is 
distinctly  brought  forward  again.    The  result  of  the  discussions 
before  the  Lord  Ordinary,  and  before  the  Court  of  Session, 
seems  to  me  upon  the  whole  to  be  a  decision,  that  the  appel- 
lants had  no  title  to  the  life-interest  in  the  residue,  either 
under  the  deed  of  1804,  or  in  the  character  of  next  of  kin  to 
the  testator ;  but  I  do  not  perceive,  that  the  Court  of  Session 
has  disposed  of  the  reservation  which  is  contained   in  the 
interlocutor  of  the  17th  of  January,  1815,  which  appoints  the 
question  to  be  heard,   whether  the  residuary  legatees  could 
take  anything  till  after  the  death  of  the  survivor  of  Ladies 
Essex  and  Mary  Eer,  upon  the  general  question  raised  in  the 
pleadings. 

I  do  not  undertake  a  minute  discussion  of  the  arguments 
urged  in  this  case ;  it  will  be  sufficient  to  state  the  fundamental 
principle  which  ought  to  guide  our  decision.  The  deed  in  ques- 
tion, upon  this  appeal,  is  in  the  nature  of  a  testament  It  is 
equally  settled  in  the  law  of  Scotland,  as  of  England,  that  no 
person  can  accept  and  reject  the  same  instrument.  If  a  testator 
gives  his  estate  to  A.,  and  gives  A.'s  •estate  to  B.,  courts  of  C  •22  ] 
equity  hold  it  to  be  against  conscience,  that  A.  should  take  the 
estate  bequeathed  to  him,  and  at  the  same  time  refuse  to 
effectuate  the  implied  condition  contained  in  the  will  of  the 
testator.    The  Court  will  not  permit  him  to  take  that  which 
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Kbb  cannot  be  his,  but  by  virtue  of  the  disposition  of  the  will ;  and 
Wauchopej  ^^  ^^^  same  time  to  keep  what  by  the  same  will  is  given,  or 
intended  to  be  given,  to  another  person.  It  is  contrary  to  the 
established  principles  of  equity  that  he  should  enjoy  the  benefit 
while  he  rejects  the  condition  of  the  gift.  I  have  not  overlooked 
the  distinction  which  has  been  pressed  on  the  consideration  of 
the  House.  It  is  said,  if  a  will  be  made  which  is  attested  by 
three  witnesses,  and  which,  therefore,  according  to  the  statute, 
is  a  good  will,  to  pass  land ;  and,  in  the  same  will,  a  case  of 
election  is  proposed,  there  the  will  being  duly  executed  accord- 
ing to  the  statute,  if  the  devisee  will  take  the  land  of  the  devisor, 
according  to  the  disposition,  he  shall  not  refuse  to  comply  with 
the  implied  condition  of  making  good  the  will  in  certain  respects, 
where  it  cannot  have  effect  under  the  will,  without  his  assent 
and  co-operation :  that  is  the  simplest  case  of  election.  But  in 
a  case  like  the  present,  where  the  will  has  made  the  land  per- 
sonal estate ;  and,  in  one  part  of  that  will,  the  land,  is  disposed 
of,  and  in  another  part,  the  personal  estate :  if  the  will  is  not 
executed  according  to  the  statute,  it  is  no  will  of  land :  but,  as  a 
bequest  of  personalty  does  not  require  attestation,  the  will  is 
good  to  that  extent.  What  then  is  to  be  done  as  to  the  case  of 
election  ?    It  is  said,  that  because,  as  a  will  of  land,  it  is  abso- 

[  *23  ]  lutely  *void,  it  is  exactly  the  same  as  if  it  contained  nothing  as 
to  land ;  that  it  cannot  be  read  to  shew  an  intention ;  and,  there- 
fore, cannot  be  viewed  as  an  instrument  proposing  election.  The 
distinctions  upon  this  head  of  law  appear  to  be  rather  unsub- 
stantial. It  has  been  held,  that  although  a  will  containing  dis- 
positions of  land  be  not  duly  executed  according  to  the  statute  ; 
yet,  if  in  the  same  will,  personalty  is  given  upon  condition  that  the 
legatee  convey  the  land ;  in  such  case,  inasmuch  as  the  disposi- 
tion of  the  personalty  cannot  be  read,  without  reading  at  the 
same  time  the  condition  upon  which  it  is  given,  the  gift  and 
the  condition  are  inseparable ;  and  the  case  of  election  is  raised, 
because  the  testator  in  the  disposition,  not  of  land,  but  of  per- 
sonalty, expresses  and  directs  what  is  to  be  done.  These  are 
undoubtedly  thin  distinctions ;  and  a  Judge  having  to  deal  with 
them  finds  a  difficulty  in  stating  to  his  own  mind,  satisfactory 
principles  on  which  they  may  be  grounded.    This  was  the 


VOL,  XX.]  1819.    H.  L.    1  BLIGH,  23—26.  IT 

opinion  of  a  Judget  who  has  lately,  to  the  regret  of  the  pro-        Keb 
fession   and  the  public,  retired  from  his  judicial  labours.    I    \va(7chopb. 
doubt  whether  the  Court  in  which  he  so  long  administered 
justice  will  ever  see  a  Judge  of  greater  ability  and  integrity. 
The  opinion  to  which  I  allude  is  expressed  in  a  recent  case 
{Brndie  v.  Barry),  where  the  Judge,  having  disburthened  his 
mind  of  his  sentiments  as  an  individual,  observes  in  conclusion, 
tliat  whatever  might  have  been  the  foundation  of  the  distinction, 
he  found  it  established,  and  therefore,  in  his  judicial  character , 
he  could  not,  with  propriety,  travel  *beyond  this  question — Is       [  *24  ] 
the  distinction  applicable  to  the  decision  of  the  case  before  the 
Court?    In  such  a  conclusion,  and  upon  similar  grounds,  I 
acquiesce:  for  long  professional  experience  has  convinced  me 
that  it  is  more  beneficial  to  the  community  to  adhere  to  imper- 
fect or  ineligible  rules  of  law,  which  have  been  long  established, 
than  that  each  succeeding  Judge  should  be  at  liberty,  upon  his 
own  notions  of  expedience,  to  improve  and  unsettle  the  law. 
The  distinction  which  I  am  now  considering  was  promulgated 
by  Lord  Hardwickb,  a  Judge  profound  in  legal  knowledge. 
Sioce  his  time,  men  have  enjoyed  their  property  upon  that 
established    doctrine,   and   the    traditional   experience  of   the 
Courts  does  not  furnish  a  wiser  maxim  than  that  which  is 
contained  in  the  short  precept,  stare  decisii.    I  therefore  shall 
only  consider  the  question  whether  the  doctrine  of  election  is 
applicable  to  the  case  before  the  House.    In  Brodie  v.  Barry , 
the  late  Master  of  thb  Bolls  appUed  the  doctrine  to  the  case 
of  property  in  Scotland,  as  Lord  Hardwickb  had  before  done 
in  the  case  of  Gainer  v.  Cunyngham.l     I  have  looked  at  the 
decree  and  the  proofs  as  recorded  in  that  case,  and  it  appears  to 
me  from  the  result,  that  Lord  Hardwickb  was  of  opinion,  that 
a  Scotch  instrument,  though  not  good  to  make  an  effectual  title 
to  Scotch  land,  might  be  read  to  raise  a  question  of  election. 
There  is  a  ground  which  may  be  represented  as  a  solid  ground 
to  take  a  Scotch  case  out  of  the  ^distinction,  which  I  have  ad-       [  «25  ] 

t  Sir  W.  Grant,  late  Master  of  A  note  of  it,  extracted   from   the 

tlie  Bolls.  Begister's  book,  will  be  found  at  the     • 

X  This  case  is  not  to  be  found  in  end  of  this  case, 
any  of  the  books  of  English  Beporte. 

B.B. — ^VOL.  XX.  C 
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Keb  mitted  to  exist  in  English  cases.  A  deed  made  upon  death-bed 
Waucwopb.  is  not  absolutely  void  by  the  law  of  Scotland.  In  many  cases  it 
will  regulate  the  title,  notwithstanding  the  objection  which  the 
heir  may  raise  against  it.  Until  reduced  to  a  nullity,  it  is  only 
voidable,  and  may  be  read  for  the  purpose  of  ascertaining  the 
intention  of  the  testator.  I  do  not  think  it  necessary  to 
examine  and  discuss  all  the  cases  upon  this  subject.  It  may 
be  sufficient  to  state  my  opinion  that,  according  to  the  law  of 
Scotland  (perhaps  more  directly  than  our  law),  the  doctrine  of 
election  was  properly  applied  to  this  case.  According  to  this 
decision,  if  the  appellants  set  up  their  title  as  next  of  kin,  an 
election  would  be  made,  but  it  would  be  made  in  a  manner  per- 
fectly nugatory,  if  they  are  left  at  liberty  to  disappoint  the 
intentions  of  the  testator,  as  to  the  real  estate;  to  abandon 
their  rights  under  the  deed,  and  to  claim,  in  the  character  of 
next  of  kin,  the  life-interest  in  the  personal  estate  which  is 
not  disposed  of  by  the  deed.  But  as  the  appellants  have  in 
fact,  to  a  certain  extent,  annulled  the  deed  by  judicial  process, 
their  election  is  thereby  made  to  take  nothing  under  that 
repudiated  instrument.  A  question  then  arises.  What  is  to 
become  of  the  life-interest,  which  the  appellants  cannot  take, 
either  as  legatees  or  as  next  of  kin?  In  our  courts  we  have 
engrafted  upon  this  primary  doctrine  of  election,  the  equity  aa 
it  may  be  termed  of  compensation.  Suppose  a  testator  gives 
his  estate  to  A.  and  directs  that  the  estate  of  A.,  or  any  part 
of  it,  should  be  given  to  B.  If  the  devisee  will  not  comply 
r  *26 1  with  the  provision  of  the  will,  the  courts  *of  equity  hold  that 
another  condition  is  to  be  implied,  as  arising  out  of  the  will, 
and  the  conduct  of  the  devisee ;  that  inasmuch  as  the  testator 
meant  that  his  heir-at-law  should  not  take  his  estate  which  he 
gives  A.,  in  consideration  of  his  giving  his  estate  to  B. ;  if  A. 
refuses  to  comply  with  the  will,  B.  shall  be  compensated  by 
taking  the  property,  or  the  value  of  the  property,  which  the 
testator  meant  for  him,  out  of  the  estate  devised,  though  be 
cannot  have  it  out  of  the  estate  intended  for  him.  -Under  these 
circumstances  it  does  not  appear  to  me  that  there  is  any  ground 
for  advising  your  Lordships,  either  to  a£fect  this  interlocutor,  as 
far  as  regards  the  question  of  approbation  and  reprobation  of 
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the  deed,  or  as  far  as  in  construction  it  negatives  the  title  of  the  Kkb 
appellants  as  next  of  kin.  It  may  be  necessary  to  correct  the  Wauohopk. 
langoage  contained  in  this  interlocutor,  so  as  to  show  unequivo- 
cally what  points  are  determined.  The  latter  point  the  Court 
has  not  yet  determined,  namely,  whether  the  respondents,  are, 
or  are  not,  entitled  to  take  their  compensation,  until  the  death 
of  the  survivor  of  the  appellants ;  the  Court  below  having  given 
no  opinion,  it  is  impossible  that  we  should  give  any  opinion 
upon  that  point.  It  is  for  their  determination  in  the  first 
instance.  The  cause  must,  in  point  of  form,  be  remitted,  with  a 
view  to  have  that  question  decided.  It  appears  to  me  very  easy  of 
solution.  There  are  certain  persons  who,  according  to  the  ex* 
pression  and  principles  of  our  law,  have  a  vested  remainder  in 
the  capital.  They  have  also,  by  way  of  compensation,  a  title  to 
the  life-interest,  preceding  that  remainder  in  the  fund.  Having, 
therefore,  the  *whole  interest,  I  do  not  understand  upon  what  C  *27  ] 
ground  it  can  be  argued,  that  there  ought  to  be  an  accumulation 
of  the  profits,  until  the  decease  of  the  survivor  of  the  appellants. 
If  the  appellants  have  no  right,  and  the  respondents  have  all  the 
right,  in  the  subject  of  litigation,  why  is  it  not  to  be  applied 
immediately  by  way  of  compensation,  upon  the  ground,  that,  the 
condition  of  the  gift  being  rejected,  the  life  estate  did  not  form 
a  part  of  the  disposition  ? 


The  ease  cited  in  the  foregoing  arguments  and  judgment 
under  the  name  of  Gainer  p.  Cumynoham,  appears  in  the 
Begister's  book,  under  the  following  date  and  title : — 

Tuesday,  the  Slst  day  of  July,  1750,  between  Mary  Cunyng- 
ham,  widow  of  Bobert  Cunyngham,  Esq.  deceased,  and 
Susannah  Cunyngham,  an  infant  by  the  said  Mary,  her  mother 
and  next  friend,  plaintiffs.  Daniel  Cunyngham,  Esq.,  William 
Coleman  the  elder,  Esq.,  William  M'Dowall,  and  Drewry  Ottley 
the  elder,  Esqrs.,  and  Elizabeth  Cunyngham,  defendants. 

The  cause  was  originally  heard  on  the  18th  of  April,  1749. 
The  pleadings  are  shortly  abridged  from  the  abstract  in  the 
Begister's  book.  The  bill  states :  that  Bobert  Cunyngham,  the 
plaintiff  Mary's  late  husband,  being  resident  at  Edinburgh,  in 

C  2 
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Gaictr  Scotland,  did,  by  a  deed  of  disposition  or  gift  of  his  own  hand- 
CuNTKOHAH.  writing,  dated  the  17th  day  of  July,  1741,  in  consideration  of 
the  friendship  he  had  for  the  plaintiff  Mary,  assign  and  make 
over  unto  her,  by  the  name  of  Mary  Gainer,  all  his  lands  of 
Craig,  in  Scotland,  and  his  whole  moveable  estate  therein 
particularly  described,  upon  condition  that  the  said  Mary  should 
be  a  tender  nurse  to  him  during  his  life,  and  take  care  of  his 
I  *^^  3  family  affairs ;  and  also  that  she  should  not  *at  any  time 
then  after  cohabit  with  Captain  James  Dalrymple,  or  be  in  his 
company,  unless  by  accident ;  with  a  power  for  the  said  testator 
to  revoke  the  said  deed:  and  under  these  provisions  the  said 
Mary  was  to  enjoy  the  said  premises  after  the  said  testator's 
death,  for  her  own  life,  and  afterwards  he  gave  the  said  premises 
unto  the  plaintiff  Susannah,  by  the  name  of  Susannah  Cunyng- 
ham,  his  goddaughter,  an  infant,  under  the  care  of  the  plaintiff 
Mary,  and  the  heirs  of  her  body  for  ever ;  remainder  to  his  sons 
Daniel  and  Charles  Cunyngham,  Esqrs.  and  their  heirs  for  ever, 
and  in  the  disposition  and  assignment,  he  obliges  himself,  his 
heirs,  and  successors,  who  should  inherit  his  estate  at  Cayon, 
in  the  island  of  St.  Chri8topher*s,  to  clear  the  lands  above 
mentioned  of  all  debts,  and  to  warrant  and  defend  his  said 
assignation,  to  be  good,  valid,  and  sufficient  to  the  plaintiff 
Mary,  during  her  natural  life,  and  after  her  decease  to  the 
plaintiff  Susannah,  and  the  heirs  of  her  body  for  ever,  and 
thereby  directed  the  said  deed  to  be  registered  in  the  Books  of 
Session,  and  appointed  a  proctor  for  that  purpose.  That  the 
said  deed  was  in  every  particular  duly  executed  and  completed 
according  to  the  law  of  Scotland,  and  the  said  Bobert  Cunyngham 
did  on  the  27th  day  of  October,  1748,  duly  make  and  publish 
his  last  will  and  testament,  written  in  his  own  hand;  and 
thereby  directed,  that  his  lands  and  houses  in  Basseterre  Town 
should  be  affixed  to  his  plantation  at  Cayon,  in  the  said  island, 
and  never  to  be  separated  therefrom,  and  he  gave  his  said 
plantation  and  lands  in  Basseterre  Town,  and  all  the  stock 
thereon,  let  to  his  son  Daniel  Cunyngham,  the  defendant,  at 
2,5002.  a  year,  unto  William  M'Dowall,  of  Castle  Semple,  in  the 
shire  of  Renfrew,  Esq.,  Drewry  Ottley,  of  Saint  Christopher's, 
Esq.,  and  the  defendant  Coleman,  and  their  heirs,  upon  trosfc 
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for  the  payment  of  his  faneral  expenses,  debts,  and  legacies,  GAma 
therein  particularly  mentioned.  And  upon  further  trust  for  the  cuhtvoham 
said  defendant,  Daniel  Gunyngham,  for  life,  with  power  for  him 
to  charge  by  his  will  the  said  premises  with  the  double  of  such 
sums  as  he  had  or  should  receive  as  his  wife's  fortune,  remainder 
after  his  said  son  Daniel's  death  *to  his  heirs  male  or  female  of  [  ""29  ] 
his  body,  with  divers  limitations  over  upon  conditions  therein 
specified.  And  then  amongst  many  legacies  particularly  set 
forth  in  the  will,  given  to  his  children,  grandchildren,  and 
relations,  the  said  testator  gave  to  the  plaintiff  Mary,  by  the 
description  of  his  dear  wife,  Mary  Gainer,  which  he  had  thereto- 
fore concealed,  all  his  lands,  plate,  household  furniture,  linen, 
and  whatsoever  he  then  had,  or  should  have  in  Scotland,  at  his 
death,  for  her  life,  for  her  maintenance;  and  for  the  main- 
tenance and  education  of  his  daughter  Susannah  Cunyngham, 
and  the  heirs  of  her  body ;  remainder  to  his  said  son  Daniel 
Cunyngham,  and  his  heirs  for  ever:  and  further  bequeathed 
to  his  said  wife  2002.  a  year  for  her  life,  to  be  paid  quarterly, 
and  all  such  money  as  Major  James  Dalrymple  owed  the  said 
testator,  and  thereby  declared  that  the  said  provision  was  to  be 
in  full  of  her  dower.  And  further  directed,  that  all  the  produce 
of  his  plantation  at  Cayon,  the  necessary  charges  excepted, 
should  be  from  time  to  time  shipped  on  such  ships  as  the 
defendant  William  Coleman,  his  heirs  and  assigns,  should 
direct;  and  consigned  unto  him  and  them,  until  the  said 
testator's  funeral  charges,  debts,  and  legacies  should  be  paid ; 
and  gave  him  and  them  power  out  of  the  said  produce,  as  the 
same  should  be  remitted  to  him  and  them,  to  pay  the  said  debts 
and  legacies  in  Great  Britain,  with  interest,  agreeable  to  his 
said  will,  without  any  order  from  his  said  executor,  or  any  other 
person  or  persons  who  should  then  after  come  to  inherit  the 
said  plantation ;  and  the  better  to  secure  such  consignments  to 
the  said  Coleman,  his  heirs  and  assigns,  until  such  debts  and 
legacies  were  paid,  the  said  testator  directed,  that  his  said  son, 
Daniel  Cunyngham,  and  all  others  who  should  inherit  the  said 
plantation,  should  every  year  send  an  account  to  the  said 
testator's  trustees,  of  the  whole  produce  thereof,  and  how 
applied,  and  if  his  son,  or  others,  should  misapply  the  same,  and 
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GAiNBK  not  consign  it  to  the  said  Coleman,  his  heirs  and  assigns,  then 
OUKYNOHAM.  it  should  be  in  their  or  one  of  their  power,  with  the  consent  of 
one  or  more  of  the  said  testator's  trustees,  to  put  an  overseer 
[  ""30  ]  upon  the  said  plantation,  to  manage  the  same,  and  *to  send  the 
produce  thereof  to  the  said  Coleman,  his  heirs  and  assigns, 
and  declared  his  said  son,  Daniel,  executor  of  his  said  will. 
That  the  said  testator  in  his  life-time  owed  several  sums  of 
money  to  divers  persons,  particularly  to  Elizabeth  Kennedy, 
1,4001.  carrying  interest  at  five  pounds  per  cent.,  which  was 
secured  as  a  mortgage  upon  his  said  lands  at  Craig,  in  Scotland, 
and  to  the  said  trustee,  William  M'Dowall,  l.  and  to  the 
said  trustee,  William  Coleman,  I.    And  the  plaintiff  hoped 

she  should  have  had  quiet  possession  of  the  said  lands  and 
effects  in  Scotland  conveyed  to  her  by  the  said  disposition,  and 
that  the  said  trustees  would  have  cleared  the  same  of  all  debts 
affecting  the  same  out  of  the  said  testator's  estate  at  Saint 
Christopher's,  and  would  have  paid  the  annuity  of  200Z.  during 
the  plaintiff's  life,  according  to  the  directions  in  the  said  will. 
But  Elizabeth  Cunyngham,  at  the  instigation  of  the  defendants, 
or  some  of  them,  immediately  upon  the  death  of  the  said 
testator,  entered  into,  and  seized  upon  all  the  said  lands  and 
personal  estate  in  Scotland,  and  put  the  plaintiff  to  great 
expense  in  commencing  and  prosecuting  several  suits  in  that 
kingdom,  which  were  determined  in  the  plaintiff's  favour,  and 
her  right  to  the  possession  of  the  said  lands  and  personal  estate 
established ;  from  which  determination  of  the  Lords  of  Council 
and  Session,  in  order  further  to  distress  the  plaintiff,  the  said 
Elizabeth  Cunyngham  appealed  to  the  Lords  Spiritual  and 
Temporal  in  Parliament.  But  the  said  Elizabeth  Cunyngham, 
the  day  before  the  said  appeal  was  to  have  come  on,  withdrew 
her  petition  of  appeal,  by  which  means  the  plaintiff  was  put  to  a 
very  great  expense  in  preparing  for  her  defence.  That  the  said 
Daniel  Cunyngham,  as  executor  to  the  said  will,  had  been  cited 
into  the  Prerogative  Court  of  Canterbury,  to  accept  or  refuse  the 
probate  of  the  said  will ;  but  in  order  to  give  the  plaintiffs  aU 
the  vexation,  and  put  them  to  all  the  expense  he  was  able,  had 
not  to  that  time  declared  whether  he  would  accept  or  renounce 
the  same.     And  the  plaintiff  Mary  had  frequently  applied  to 
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the  said  trustees  and  executors,  to  pay  to  her  the  annuity  of      GAnsrEB 

200/.,  as  the  same  became  due,  *according  to  the  direction  of  ountooham. 

the  said  will,  from  the  rents  and  profits  of  the  said  estates  in       [  *3i  ] 

Saint  Christopher's,  remitted  to  them ;  and  from  that  fund  to 

pay  oS  and  discharge  the  funeral  expenses  and  incumbrances  on 

the  said  Scotch  estate;   which  they  refused  to  do:   and  did 

spirit  up   and  procure  the  said  Kennedy,   and  several  other 

creditors  of  the  said  testator,  to  commence  suits  in  Scotland 

against  the  plaintiff,  on  purpose  to  load  the  said  Scotch  estate. 

And  the  said  trustees  M'Dowall  and  Coleman,  had  commenced 

suits  in  Scotland  for  very  large  debts,  which  they  pretended  to 

be  due  to  them  from  the  said  testator,  in  order  to  load  the  said 

Scotch  estate,  so  given  to  the  plaintiffs;    notwithstanding  the 

whole  plantation  estate,  amounting  to  2,500^.  a  year  sterling, 

is  paid  into  their  hands ;  and  although  they  were  directed  by 

the  said  will  to  disencumber  the  said  Scotch  estate,!  by  the 

produce   of    the    Saint  Christopher's  estate.      That  the  said 

trustees  and  executors  had  procured  and  spirited  up  one  John 

Gibbs,  who  performed  the  testator's  funeral,  to  bring  actions  in 

Scotland,  for  the  expenses  of  such  funeral;  and  by  keeping  her 

from  the  possession  of  the  Scotch  estate  and  moveables;  and 

by  procuring  and  stirring  up   suits  against  that  estate  and 

moveables ;  and  by  neglecting  to  pay  her  any  part  of  the  said 

annuities,  had  brought  her  and  her  infant  daughter,  the  plaintiff 

Susannah,  into  the  utmost  distress ;  and  when  the  plaintiff  was 

by  the  means  aforesaid,  destitute  of  all  money  and  assistance, 

the  said  Daniel  Cunyngham  had  the  conscience  to  apply  to  the 

plaintiff,  by  his  agent,  and  proposed  that  if  she  would  quit  all 

her  right  and  title  for  herself  and  child  to  the  said  lands  and 

moveables  in  Scotland^  which  the  plaintiff  charged  were  well 

worth  10,000Z.,  and  to  the  annuity  of  200Z.  he  would  in  lieu 

thereof  secure  to  her  for  her  life  1001.  a  year,  and  600Z.  in 

money ;  otherwise  he  would  take  care  (be  the  expense  ever  so 

great  to  him)  that  plaintiff  should  never  *receive  the  least       [*32] 

benefit  from  the  said  deed  of  gift  and  will.     The  bill  then 

prayed,  that  the  defendants  might  be  compelled  to  accept  or 

t  This  does  not  appear  as  a  specific      are  general  **  to  pay  debts  in  Grreat 
direction  in   the  wiU.    The  words      Britain."    See  page  21,  atUe, 
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Gaineb  refase  the  said  trust ;  and  to  set  forth  an  account  of  the  trust 
Caimrr.HAic  estate,  and  the  produce  thereof  which  had  come  to  their  or 
either  of  their  hands,  and  how  they  had  applied  the  same :  and 
that  they  might  be  compelled  by  the  rents  and  produce,  or  if 
necessary,  by  mortgage  or  sale  of  the  said  plantation  estate,  to 
disencumber  and  clear  the  Scotch  lands  and  moveables,  and  pay 
the  plaintiff  Mary  all  the  arrears  of  her  200Z.  a  year,  and  the 
growing  payments  thereof,  as  they  should  become  due;  and 
that  in  the  meantime,  if  necessary,  an  overseer,  or  receiver, 
might  be  appointed  on  the  said  plantation  estate ;  and  that  the 
said  disposition,  conveyance,  and  deed  of  gift,  made  in  favour  of 
the  plaintiffs,  might  be  confirmed ;  and  the  said  testator's  will 
established  against  the  said  Daniel  Gunyngham,  the  heir-at-law, 
or  that  the  plaintiff  Mary  might  have  her  dower. 

The  defendants  not  having  appeared  at  the  hearing,  a  decree 
nisi  was  pronounced,  and  afterwards  made  absolute. 

But  upon  the  petition  of  the  defendants  Gunyngham,  Ottley, 
and  Goleman,  the  cause  was  re-heard. 

The  defendant  Gunyngham,  by  his  answer,  set  forth  that 
Bobert  Gunyngham,  his  father,  signed  the  deed,  dated  the  17th 
day  of  July,  1741 ;  but  he  insisted  that  the  same  was  not  only 
void  and  insufiScient  in  point  of  form,  by  reason  of  several 
defects  in  the  execution  thereof,  but  was  also  not  completed  in 
point  of  substance,  so  as  to  render  the  same  binding  and 
effectual,  according  to  the  laws  of  Scotland;  and  the  said 
Bobert  Gunyngham  continued,  as  the  defendant  believed,  seized 
of  the  premises  till  his  death.  And  insisted,  that  plaintiffs 
ough  not  to  avail  themselves  of  the  said  deed,  as  an  effectual 
conveyance  of  the  said  lands  and  premises  to  them,  in  the 
manner  therein  expressed,  either  against  the  defendant  or 
against  the  creditors  of  the  said  Bobert  Gunyngham,  who  have 
notwithstanding  the  same,  a  good  right  to  resort  to  the  said  lands 
for  the  satisfaction  of  their  demands.  And  in  regard  the  said 
[  *a8  ]  deed  purported  *to  affect  the  said  lands  lying  wholly  in  Scotland, 
and  no  part  thereof  in  this  kingdom,  hoped  the  Gourt  would 
leave  the  validity  or  insufficiency  thereof,  to  be  determined  by 
the  laws  of  Scotland,  where  the  same  was  made,  and  where  the 
said  Bobert  Gunyngham,  and  the  plaintifiis,  both  resided  at  the 
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time  when  the  same  was  made.    That  the  plaintiff  Mary,  about      Gaikeb 

the  time  when  the  said  deed  of  gift  bears  date,  and  for  some  cuimroHAM. 

time  before,  was  by  the  testator  considered  as  the  lawful  wife  of 

Captain  Dalrymple,  and  was  never  acknowledged  by  the  testator 

in  his  life-time  as  his  wife,  save  by  the  pretended  will ;  but  that 

he  always  called  her  by  the  name  of  Dalrymple,  by  which  name» 

both  the  children  and  all  the  servants  in  the  family  always 

called  her.     That  Sobert  Cunyngham,  the  testator,  was  long 

before  the  marriage  pretended  between  him  and  the  plaintiff, 

married  to  another  woman  (as  the  defendant  believed)  who  was 

still  hving.     That  the  plaintiff  Mary,  on  being  summoned  before 

the  clergy  and  ministers  of  the  Church  of  Scotland,  declared 

that  the  plaintiff  Susannah  was  the  child  of,  and  begot  by,  the 

said  Captain  James  Dalrymple,  her  husband.    That  the  testator, 

notwithstanding   his   marriage,  some  time  before  his  death, 

lived  and  conversed  with  the  plaintiff  Mary  in  a  criminal  way ; 

bat  was  looked  upon  and  esteemed  not  to  have  been  married  to 

her.     That  his  father,  the  testator,  was  about  the  7th  day  of 

January,    1742,  being  about  nine  months  before  his   death, 

seised  with  a  lethargick  disorder,  which  totally  deprived  him  of 

his  senses  for  several  days;  and  though  he  afterwards  grew 

better,  and  was  able  to  get  about  again,  yet  he  never  recovered 

the  perfect  use  of  his  understanding,  but  continued  from  that 

time  in  a  state  of  dotage  and  unsound  mind  to  his  death,  and 

was  not  capable  of  making  a  will.     That  from  his  first  seizure  to 

his  death,  he  was  not  of  sound  mind  or  understanding,  so  as  to 

be  capable  of  making  a  will ;  and  that  he  was  so  totally  under 

the  power  of  the  plaintiff,  that  she  could  prevail  on  him  to  do 

any  thing.    That  it  appeared  by  the  said  will,  that  the  legacies 

thereby  left,  amounted  to  the  sum  of  8,950Z.,  and  the  annuities 

thereby  bequeathed,  computing  the  same  at  *ten  years*  pur-       [  *34  ] 

chase,  amount  to  the  sum  of  8,000/.    And  the  said  testator 

being  indebted  at  his  death  in  arrear,  the  sum  of  10,0002., 

legacies,  annuities,  and  debts,  amounting  together  to  near  the 

sum  of  20,000Z.  will,  if  the  said  pretended  will  be  established, 

more  than  exhaust  all  the  funds  and  estates,  real  or  personal, 

which  he  left  at  his  decease  ;  so  that  the  defendant,  the  executor 

therein  named,  and  the  only  surviving  son  of  his  said  father. 
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Gaineb  and  who  never  disobliged  him,  and  had  then  a  wife  and  three 
OuKTKOHAif .  children,  to  all  of  whom  his  said  father  in  his  life-time  expressed 
the  greatest  affection,  and  who  (on  the  face  of  the  said  will  was 
intended  to  take  a  very  beneficial  interest  under  the  same)  would 
be  entirely  deprived  of  any  provision  from  his  said  father,  though 
the  greatest  part  of  the  said  estate  in  the  West  Indies  came  to  him 
in  right  of  his  wife,  the  defendant's  late  mother.  And  the  said 
defendant  insisted,  that,  by  the  laws  of  Scotland,  no  lands  or  real 
estate  whatsoever,  are  devisable  by  will,  but  must  be  conveyed  in 
the  life-time  of  the  party  conveying  by  deed  of  gift.  And  therefore, 
in  case  the  said  pretended  will  had  been  duly  executed  by  his  said 
father,  and  he  had  the  full  enjoyment  of  his  senses  at  the  time 
of  the  execution  thereof,  yet  the  bequest  therein  to  the  plaintiff, 
of  all  his  lands  and  other  things  he  had  in  Scotland  at  his 
decease,  was  a  void  devise ;  and  he  submitted  that  the  Court 
should  leave  the  plaintiff  to  resort  to  such  remedy  in  relation  to 
the  said  estate  in  Scotland,  as  well  under  the  said  deed  of  gift, 
as  under  the  said  will  to  which  they  should  be  entitled  by  the 
laws  of  Scotland,  and  which  they  should  be  able  to  obtain  in 
that  kingdom,  without  the  inteiTuption  of  this  Court.  That 
the  plaintiffs  brought  two  several  actions  in  the  Courts  of 
Scotland,  one  for  the  recovery  of  the  goods,  and  the  other  for 
the  recovery  of  the  possession  of  the  house  and  premises  in  Scot- 
land. That  the  Lords  of  Session  in  the  first  of  the  said  actions 
refused  the  plaintiff  access  to  the  said  moveable  estate,  till  such 
time  as  the  defendant  should  return  to  Great  Britain ;  and  in 
the  meantime  ordered  the  same  to  be  sold,  and  the  money 
[  'ss  ]  arising  thereby,  to  be  paid  into  the  hands  of  the  *8heriff  for 
such  person  as  should  appear  to  have  the  best  right  thereto ; 
but  in  the  other  of  the  said  actions  pronounced  sentence  in 
favour  of  the  plaintiffs,  from  which  last-mentioned  sentence, 
the  defendant,  Elizabeth  Cunyngham,  in  his  absence,  appealed 
to  the  Lords  Spiritual  and  Temporal  in  Parliament.  And  the 
said  defendant  saith,  he  having  arrived  in  this  kingdom  from 
the  West  Indies  before  the  said  appeal  came  on,  the  said 
defendant  Elizabeth  Cunyngham  had  no  further  concern 
therein ;  and  the  defendant  having  discovered  that  his  father 
was  greatly  indebted  at  his  death,  and  that  several  of  his 
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creditors  had  brought  actions  in  Scotland,  for  the  recovery  of  Gaikkb 
their  demands  out  of  the  said  estate ;  and  that  such  demands  cukthoham. 
would  exhaust  his  estate  and  effects,  the  defendant  suffered  the 
said  appeal  to  drop.  He  admitted  that  he  had  been  cited  into 
the  Prerogative  Court,  to  accept  or  refuse  the  probate  of  the 
will ;  but  being  advised  the  same  was  not  valid,  on  account  of 
the  incapacity  of  his  father  at  the  time  when  he  made  his  will, 
he  had  declined  to  prove  the  same.  That  the  plaintiff  Mary 
had  applied  to  the  defendants  M'Dowall  and  Coleman,  to  pay 
her  said  annuity  of  2002.,  given  to  her  by  the  said  will,  from  the 
produce  of  the  said  estate  in  Saint  Christopher's,  and  from  that 
fond  to  pay  off  and  discharge  the  funeral  expenses  and  in- 
cumbrances on  the  Scotch  estate,  which  they  had  refused  to  do 
on  account  of  the  invalidity  of  the  said  will.  But  he  denied 
that  he  had  spirited  up  or  procured  the  said  Elizabeth  Kennedy  to 
commence  any  suit  against  the  plaintiff,  on  purpose  to  load  the 
said  Scotch  estate.  He  further  answered,  that  he  had  ever 
since  his  father's  death  in  his  own  right,  and  not  as  executor 
under  the  said  will,  been  in  possession  of  all  his  said  father's 
plantation  and  effects  in  the  West  Indies ;  and  that  the  con- 
signments of  the  produce  thereof,  had  since  his  death,  from 
time  to  time  been  made  to  the  defendant  Coleman,  and  that  he 
had  usually  employed  him  as  his  factor,  to  dispose  of  such 
consignments  for  his  use.  And  he  insisted,  that  for  the  reasons 
in  his  answer  assigned,  the  plaintiffs  were  not  entitled  to  have 
any  account  from  him,  or  any  other  of  the  defendants,  of  the 
plantations  of  his  said  father  :  but  in  case  *the  Court  should  be  [  *36  ] 
of  opinion  that  the  plaintiffs  were  entitled  to  such  account,  he 
submitted  to  be  examined  upon  interrogatories  touching  the 
same.  The  said  defendant  William  Coleman  the  elder,  by  his 
answer  stated,  that  the  produce  of  the  said  estates  in  the  West 
Indies,  described  in  the  will  as  let  to  the  defendant  Daniel 
Cunyngham  for  the  sum  of  2,500Z.,  was  for  several  years  before 
the  testator's  death,  consigned  to  the  defendant,  to  be  disposed 
of  here  according  to  the  general  usage  between  planter  and 
merchant.  That  for  many  years  before,  and  to  the  time  of  the 
said  testator's  death,  there  was  a  great  intercourse  of  dealing 
between  him  and  the  defendant  on  the  account  of  the  produce 
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Oaiher  of  his  estate  in  the  West  Indies;  and  daring  that  time,  the 
CirNTNGHAM.  defendant  disbursed  several  considerable  sums  of  money  for  the 
said  testator.  That  by  an  account  stated  between  the  said 
Bobert  Cunyngham  and  the  defendant,  on  the  18th  of  August, 
1781,  and  signed  by  them,  there  was  owing  from  the  said 
Bobert  Cunyngham  to  the  defendant,  the  sum  of  4fl50l. ;  for 
securing  which,  together  with  such  further  sum  as  the  defendant 
should  advance  to  or  for  the  said  testator,  a  mortgage  in  fee  of 
the  plantation  at  Cayon  was  executed  to  the  defendant,  and  also 
a  bond  to  the  same  effect.  That  the  debt  so  due  to  the 
defendant  was  increased  by  subsequent  advances,  and  being 
very  large,  he  had  given  directions  to  have  the  proper  action, 
brought  in  Scotland  for  the  recovery  of  the  same  out  of  the 
said  estate  there:  and  he  believed  that  such  action  had  beea 
accordingly  brought,  not  to  load  the  said  Scotch  estate,  which 
he  denied,  but  that  all  proper  measures  for  securing  so  very 
large  a  debt  might  not  be  neglected ;  and  the  rather  for  that,  by 
reason  of  the  open  and  declared  war  with  France  and  Spain,  the 
defendant's  security  on  the  said  estates  in  Saint  Christopher's, 
was  become  of  less  value  than  when  originally  made.  That  the 
produce  of  the  said  estates  in  Saint  Christopher's  had  been 
consigned  to  the  defendant  Cunyngham,  in  his  own  right  aa 
heir-at-law ;  and  no  part  of  the  produce  had  come  to  his  hands 
as  trustee  under  the  will.  He  desired  to  be  at  liberty  to  suspend 
his  election,  whether  he  would  accept  or  refuse  the  trust  till  the 
*37  ]  will  should  be  established ;  and  insisted  that  *he  was  not  com- 
pellable to  set  forth  any  account  of  the  said  plantation,  or  of 
the  rents  and  profits  thereof  received  by  him,  or  how  the  same 
had  been  disposed  of.  But  if  the  Court  should  be  of  opinion, 
that  he  ought  to  set  forth  such  account,  he  submitted  to  be 
examined  upon  interrogatories  in  relation  thereto. 

Whereupon,  and  upon  debate  of  the  matter,  and  hearing  the 
will  of  the  said  testator,  Bobert  Cunyngham,  dated  the  27th  of 
October,  1748,  the  prayer  of  the  plaintiffs'  bill ;  the  answer  of 
the  said  defendant,  William  Coleman  the  elder ;  the  answer  of 
the  said  defendant,  Daniel  Cunyngham;  a  letter  from  the  said 
defendant,  William  Coleman  the  elder,  to  the  said  testator, 
Bobert  Cunyngham,  dated  the  5th  of  November,  1748 ;  a  letter 
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from  the  said  testator,  Bobert  Gtmyngham,  to  the  said  defendant,      Oaimxs 

William  Coleman  the  elder,  and  Company,  dated  the  20th  of  cunthobam. 

October,  1743 ;  a  letter  from  the  said  defendant,  Daniel  Cunyng- 

ham,  to  Bobert  Wallis,  dated  the  7th  of  February,  1744;  another 

letter  from  the  said  defendant,  Daniel  Conyngham,  to  the  said 

Bobert  Wallis,  dated  the  6th  of  May,  1745,  the  decree  dated  the 

13th  of  April,  1749,  and  the  proofs  taken  in  the  cause,  read. 

His  Lordship  ordered,  that  the  said  decree  be  varied,  and  be 
as  follows : — ^Declare  that  the  said  testator  Bobert  Cunyngham's 
will  ought  to  be  established,  and  the  trusts  thereof  performed  ; 
(and  the  Court  ordered  and  decreed  the  same  accordingly ;)  and 
that  it  be  referred  to  the  said  Master  to  take  an  account  of  what 
is  due  to  the  plaintiff,  Mary  Cunyngham,  for  the  arrears  of  the 
annuity  of  200Z.  a  year,  given  her  by  the  said  testator's  will ;  and 
the  said  Master  is  also  to  take  an  account  of  the  said  testator's 
debts  and  incumbrances,  affecting  his  moveables  and  real  estate 
in  Scotland,  and  of  all  other  his  debts,  funeral  expenses,  and 
legacies,  and  compute  interest,  on  such  of  them  as  carry 
interest ;  and  the  said  plaintiff,  Mary,  is  to  stand  in  the  place 
of  such  creditors,  who  have  received,  or  shall  hereafter  receive, 
satisfaction  for  their  debts,  out  of  the  said  moveables,  and  real 
estate  in  Scotland,  for  such  sums  of  money  as  the  said  creditors 
have  received,  or  shall  receive  therefrom.  And  it  is  *f urther  [  *^  ] 
ordered,  that  the  said  defendants,  Daniel  Cunyngham,  and 
William  Coleman  the  elder,  do  come  to  an  account  before  the 
said  Master,  for  the  rents,  profits,  and  produce  of  the  said 
testator's  plantation  in  St.  Christopher's,  called  Cayon  Planta- 
tion; and  of  the  lands,  and  houses,  in  Basseterre  Town, 
affixed,  or  annexed  thereto  by  the  will,  with  the  appurtenances 
received  by  the  said  defendants,  Cunyngham  and  Coleman,  or 
either  of  them,  or  by  any  other  person  or  persons,  by 
their,  or  either  of  their  order,  or  for  their,  or  either  of  their 
use.  In  the  taking  of  which  account,  all  parties  are  to  have  all 
just  allowances ;  and  the  said  Master  is  to  make  an  allowance 
of  interest,  accrued  on  the  said  mortgage  made  by  the  said 
testator  in  his  life-time,  of  the  said  Cayon  Plantation,  to  the 
said  defendant  Coleman,  and  out  of  what  shall  be  coming  on 
audi  account,  of  the  rents,  profits,  and  produce,  of  the  said 
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Oaihkb  testator's  said  plantation,  called  Gayon  Plantation,  and  lands, 
CuFTHOHAM.  s^d  housGS,  in  Basseterre  Town,  affixed,  or  annexed  thereto  as 
aforesaid,  with  the  appartenances,  the  several  debts  and  in* 
combrances  of  the  said  testator,  affecting  his  moveables  and 
real  estate  in  Scotland,  are  to  be  paid  and  satisfied.  And  it  ia 
further  ordered,  that  the  said  plaintiff,  Mary  Ganyngham,  be 
paid  thereout  such  of  the  said  debts  and  incumbrances,  as  have 
been  or  shall  be  paid  out  of  the  said  testator's  said  moveables 
and  real  estate  in  Scotland ;  and  also  such  costs  and  damages 
as  the  said  plaintiff,  Mary  Cunyngham,  has  been  put  unto  or 
sustained  by  reason  of  any  action  or  suits  brought  by  the  said 
creditors  relating  thereto,  to  be  settled  by  the  said  Master,  and 
also  what  shall  be  found  due  to  her  for  the  arrears  of  her  said 
annuity  of  200{.  a  year.  And  it  is  further  ordered,  that  the 
said  defendants  do  pay  and  apply  what  shall  bd  found  due  from 
them  respectively  on  the  said  account  accordingly ;  and  also  oat 
of  the  rents  and  profits  and  produce  of  the  said  plantation, 
called  Gayon  Plantation,  and  the  said  lands  and  houses  in. 
Basseterre  Town  to  be  received,  the  said  plaintiff,  Mary 
Cunyngham,  is  to  be  paid  her  said  annuity  of  2001.  a  year,  as 
the  same  shall  become  due  according  to  the  directions  of  the 
said  testator's  will ;  and  after  satisfaction  of  the  said  testator's 
[  *89  ]  debts,  &c.,  it  is  ordered  that  the  said  defendant  Coleman  *da 
make  his  election  before  the  said  Master,  whether  he  will  oon* 
tinue  to  act  in  the  trust  under  the  will,  and  postpone  the 
payment  of  his  own  incumbrance  on  the  estate  before-mentioned 
pursuant  to  the  said  testator's  will :  and  if  he  shall  elect  so  to 
do,  it  is  further  ordered,  that  the  said  defendant,  Daniel 
Cunyngham,  do  from  time  to  time  consign  and  send  over  the 
profits  and  produce  of,  &c.,  to  the  said  defendant  Coleman,  U> 
be-applied  by  him  according  to  the  said  testator's  will,  and  this 
decree.  But  if  the  said  defendant  Coleman  shall  elect,  not  to 
continue  to  act  in  the  said  trust,  and  to  postpone  the  satisfaction 
of  his  said  incumbrances  on  the  said  estate,  pursuant  to  the 
said  will,  it  is  further  ordered,  that  in  that  case,  it  be  referred  ta 
the  said  Master,  to  appoint  a  proper  person  in  London,  to  whom 
the  said  defendant,  Daniel  Cunyngham,  shall  consign  and  send 
over  the  profits  and  produce  of  the  plantation,  lands,  and 
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hoQses,    before-mentioned,   to    be    disposed    of    and    applied,       Gadter 
according  to  the  directions  of  the  said  testator's  will,  and  this  cuimBr'oHAH. 
decree.    And  the  said  defendant  Cunyngham,  is  accordingly, 
from  time  to  time,  to  consign  and  send  over  the  said  profits  and 
produce  to  such  person  so  to  be  appointed.! 


The  principal  question  between  the  material  parties  to  the  suit 
in  the  Court  of  Chancery  appears  again,  in  1758,  to  have  become 
the  subject  of  litigation  in  the  Court  of  Session  in  Scotland. 
An  abstract  of  the  facts,  and  the  judgment  in  the  case,  is 
given  by  Lord  Eaims,  in  his  Decisions,  vol.  iii.  p.  25,  in  the 
following  terms : — 

A  person  possessed  of  one  estate  in  the  island  of  St.  Chris- 
topher's, and  another  in  Scotland,  executed  a  testament  upon  his 
death-bed  in  Scotland ;  by  which  he  bequeathed  to  his  son  the 
estate  in  St.  Christopher's,  with  the  burthen  of  his  debts ;  and  by 
another  clause,  he  bequeathed  the  estate  in  Scotland  to  his  wife, 
and  her  heirs.  A  creditor  of  the  defunct's  having  adjudged  the 
estate  in  Scotland,  the  relict  brought  a  suit  in  Chancery,  against 
the  son,  and  other  trustees,  for  having  the  Scotch  estate  relieved 
of  the  debts  out  of  the  produce  of  that  in  St.  Christopher's.  The 
will  was  established  by  the  Chancellor's  decree,  and  the  Scotch 
estate  ordained  to  be  relieved  of  the  debts.  The  relict  having 
claimed  the  lands  conform  to  the  testament,  it  was  pleaded  for 
the  son,  in  a  multiplepoinding,  brought  by  the  tenants,  that  the 
legacy  was  void,  as  the  lands  could  not,  by  our  law,  be  conveyed 
by  a  testamentary  deed.  Answered  for  the  relict,  that  as  the  testa- 
ment had  been  found  valid  by  the  law  of  England  to  convey  the 
estate  in  St.  Christopher's  in  favour  of  the  son,  who  was  residuary 
legatee  of  that  estate,  and  had  a  lucrative  succession,  he  was 


t  This  decree  contains  no  direc- 
ttoQ,  that  D.  Cnnyngham  sbould 
elect,  either  to  take  the  Cayon  eetate 
under  the  will,  subject  to  the 
charges,  and  leave  the  Scotch  estate 
discharged  of  debts,  to  the  plaintiffs; 
or  otherwise,  that  the  plaintiffs 
should  be  compensated  out  of  the 
larger  estate,  for  the  value  of  the 


Scotch  property  if  taken  by  D. 
Cunyngham.  It  seems  that  the 
Court  of  Chancery  in  England,  and 
the  Court  of  Session  in  Scotland, 
considered  the  acts  done  by  the 
defendant  Cunyngham,  or  the  matter 
of  his  answer,  as  amounting  to  an 
election. 


1768. 
Jan,  17. 
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thereby  barred  from  challenging  the  settlement  made  in  the 
same  deed  of  the  Scotch  estate.  The  Lords  found  that  the  son 
could  not  quarrel  the  conveyance  by  legacy  of  the  Scotch  estate ; 
and  preferred  the  relict,  f 


On  the  5th  of  May,  1819,  the  judgments  of  the  Court  below 
were  varied  by  a  declaration  that  the  appellants  could  have  no 
claim  to  a  life- interest  *in  the  personalty,  either  as  next  of  kin  or 
in  any  other  way :  subject  to  that  variation  they  were  affirmed. 
And  the  cause  was  remitted  for  judgment  upon  the  question 
whether,  as  by  the  terms  of  the  duke's  settlement  the  residue  is 
declared  not  to  be  payable  till  after  the  death  of  his  sisters, 
the  residuary  legatees  are  entitled  to  demand  payment  thereof 
immediately,  t 


t  The  question  of  election  has 
occurred  most  frequently  upon  the 
wills  of  persons  who  had  been  do- 
miciled in  privileged  places,  where 
the  old  customary  laws  of  distribu- 
tion prevail,  as  London,  York,  &o. 
Upon  the  general  doctrine  of  election 
and  compensation,  in  addition  to  the 
cases  cited  in  the  argument,  see 
Noya  V.  MordaurU,  2  Yem.  Bep.  581, 
and  the  cases  collected  in  Mr. 
Baithby*s  note.  See  also  Cary  v. 
Aakew,  1  Cox  211;  Forreater  v. 
CoUoti,  2  Eden's  C.  C.  532  ;  Unett  v. 
Wilkea,  Id.  187 ;  Arnold  v.  Kempa- 
ford.  Id.  256 ;  E,  of  Northumberland 
V.  M,  of  Granhy,  Id.  489  ;  and  Oreen 
V.  Green,  2  Mer.  86,  13  E.  E.  277. 

X  In  the  law  which  regulates 
election  and  compensation,  and  the 
doctrine  of  approbate  and  reprobate, 
the  distinction  between  thecases  where 
the  bequests,  gifts,  or  limitations 
are  contained  in  one  instrument,  and 
where  they  are  several,  has  been  the 
subject  of  strong  observation  in  the 
arguments  of  tiie  principal  case. 
Upon  this  question  it  is  to  be  re- 
marked that  a  similar  principle  is 
acknowledged,  in  applying  what  is 
called  the  rule  in  Shelley'a  case.     If 


there  be  in  a  will  or  deed  a  limitation 
to  A.  for  life,  directly  or  resulting 
by  implication,  and  in  the  same 
instrument  a  limitation  to  the  heirs 
of  A.  the  two  limitations,  by  the 
operation  of  the  rule  above-men- 
tioned, give  an  immediate  executed 
estate  of  inheritance  to  the  ancestor ; 
but  it  is  otherwise  where  the  two 
limitations  are  in  different  instru- 
ments, although  the  one  refer  to  the 
other,  as  where  lands  were  given  by 
deed  to  A.  for  life,  and  by  a  will  a 
remainder  in  the  same  lands  was 
given  to  the  heirs  of  tiie  body  of  A., 
although  the  estate  for  life  given  by 
the  deed  was  recited  in  the  will,  it 
was  held  that  they  did  not  unite  so 
as  to  give  an  estate  tail  to  A.  but 
that  the  heirs  of  his  body  took  by 
purchase.  Fonnereau  v.  Fonnereau^ 
Doug.  470.  Yet  there  is  one  case, 
Hayea  v.  Fwrde,  2  Black.  Bep. 
698,  in  which  the  two  limitations 
being  on  separate  and  distinct  papers, 
viz.  a  will  referring  to  a  schedule 
which  was  annexed,  both  instru- 
ments having  been  published  at  the 
same  time,  with  the  same  solemnities 
and  attestation,  and  the  jury  by 
their  special  verdict  (upon  which  the 


TOL.XX.] 


1819.    H.  L.    1  BLIGH,  87—88. 


88 


Scotland. — Appeal  from  the  Court  op  Session. 


TASKER  V.  CUNNINGHAME  and  Others. 

(1  BHgli,  87—103.) 

A  determination  made  by  an  agent  duly  authorised  or  acknowledged 
not  to  sail  upon  the  voyage  insured,  but  upon  a  different  voyage, 
dischai^ges  the  underwriters. 

Agents  at  Cadiz  of  ship-owners  in  England,  arrange  with  the 
ship-owners  to  dispatch  their  ship  to  Liverpool,  upon  which  the  owners 
insure  her  for  that  voyage.  Soon  afterwards  the  agents  inform  the 
owners  that,  owing  to  a  change  of  circumstances,  and  with  the  advice 
and  concurrence  of  the  captain,  they  have  determined  to  send  the  ship 
direct  to  Newfoundland.  Eight  days  after  this  new  determination,  the 
ship  is  stranded  in  the  hay  of  Cadiz,  and  burnt  by  the  French  army. 
The  several  letters  containing  intelligence  of  the  new  alteration  of  the 
voyage  and  of  the  loss  of  the  ship,  arrived  in  England,  and  were 
received  by  the  owners  upon  the  same  day. 

The  House  of  Lords,  'reversing  the  judgments  of  the  Court  below, 
decided  that  the  voyage  insured  was  abandoned  by  the  determination 
to  send  the  ship  on  a  different  voyage,  and  therefore  that  the 
underwriters  were  not  Hable  for  the  loss. 

The  respondents,  who  were  engaged  in  the  Newfoundland 
trade,  expecting  one  of  their  vessels,  called  the  Henrietta,  to 
arrive  with  a  cargo  of  fish,  at  Cadiz,  in  the  beginning  of  the  year 
*1810,  directed  Messrs.  Lynch  &  Co.,  their  agents  at  that  place, 
as  soon  as  the  cargo  should  be  discharged,  to  ballast  the  vessel 
with  salt,  and  to  endeavour  to  procure  freight  for  her  to  Clyde. 
The  vessel  arrived  at  Cadiz  about  the  time  expected,  but  the 
French  army  having  taken  possession  of  the  salt-pans  in  that 
neighbourhood,  it  was  not  in  the  power  of  Lynch  &  Co.  to  comply 
with  the  respondents'  instructions.  Under  these  circumstances, 
they  resolved,  with  the  approbation  of  the  ship-master,  to  dispatch 
the  vessel  for  Liverpool,  in  place  of  Clyde.  Of  this  change  in 
the  destination  of  the  vessel,  Messrs.  Lynch  &  Co.  advised  the 
respondents,  by  a  letter  dated  the  16th  of  January,  1810.    By  a 


case  was  argued)  having  found  as  a 
&ct  that  the  schedule  was  part  of  the 
▼ill,  the  Court  considered  them  as 
several  parts  of  the  same  instrument, 
and  held  the  rule  in  Shelley's  case  to 
be  applicable.    The  grounds  upon 
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1819. 
June  28. 
July  7. 

Lord 
Eldok,  L.C. 

[87] 


which  these  similar  rules  in  different 
branches  of  law  have  been  adopted, 
would  be  found,  upon  investigation, 
to  differ  perhaps  materially.  But 
the  limits  of  a  note  do  not  admit  of 
such  an  inquiry. 
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letter  dated  the  10th  of  February,  from  the  same  persons  to  the 
respondents,  the  cause  of  this  variation  is  assigned  in  the  fol- 
lowing terms:  "I  have,  at  last,  sold  the  Elizabeth's  cargo  at 
8f  per  quintal,  <fec.  As  to  the  Henrietta's,  I  could  not  get  a 
purchaser  for  the  whole,  so  that  begun  to  retail  it  at  five  dollars, 
at  which  I  hope  to  run  the  whole  off  shortly.  As  the  French 
have  got  possession  of  all  the  salt-pans  in  the  neighbourhood,  I 
cannot  ship  any  salt  in  these  vessels,  so  that  will  set  them  up  for 
Liverpool  (where  can  get  salt)  with  a  prospect  of  getting  full 
freight  without  much  delay.** 

It  was  necessary  that  a  cargo  of  salt  should  be  sent  out  to 
Newfoundland  early  in  the  spring  for  the  supply  of  the  fishery, 
and  salt  could  only  be  procured  at  the  port  of  Liverpool.  Messrs. 
Lynch's  letter,  acquainting  the  respondents  with  their  intentions, 
*was  written  while  the  fish  cargo  was  yet  on  board.  After  the 
receipt  of  it,  and  upon  the  12th  of  March,  the  respondents 
effected  a  policy  of  insurance  upon  the  voyage  at  and  from  Cadiz 
to  her  port  of  discharge  in  St.  George's  Channel,  including 
Clyde,  which  was  underwritten  by  the  appellant  to  the  extent 
of  100?. 

Circumstances  afterwards  occurred  which  induced  Messrs. 
Lynch  and  the  ship-master  again  to  alter  the  destination  of  the 
vessel.  The  sale  and  delivery  of  the  cargo  had  been  protracted 
so  long  as  to  give  reason  to  apprehend  that,  if  the  vessel  pro- 
ceeded to  Liverpool  to  load  salt,  the  supply  of  that  article  would 
not  reach  Newfoundland  at  the  proper  season  in  spring ;  and,  in 
the  meantime,  the  French  had  retired  from  the  salt-pans  at 
Cadiz,  so  that  a  cargo  of  salt  could  readily  be  obtained  there. 

Messrs.  Lynch  &  Co.  therefore,  after  consulting  with  the  master 
of  the  Henrietta,  and  with  the  master  of  another  vessel  belonging 
to  the  respondents,  deemed  it  for  the  interest  of  the  respondents 
to  dispatch  the  Henrietta  direct  to  Newfoundland  ;  and  as  it  was 
necessary  to  give  immediate  information  to  the  respondents  of 
this  change  in  the  destination  of  the  vessel,  to  the  end  that  they 
might  effect  insurance  on  the  new  voyage,  they,  on  the  28th 
February,  1810,  wrote  to  the  respondents  in  the  following  terms : 
*'  In  consequence  of  the  unprecedented  want  of  small  craft,  nay, 
the  general  confusion  that   has    prevailed  since   the  French 
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appeared  in  this  neighbourhood,  the  delivery  of  the  Elizabeth's 
cargo  has  been  *delayed  until  now;  and  as  it  is  likely  the 
Henrietta  will  be  detained  from  the  same  causes  until  the  end  of 
the  month,  Captain  Collins  has,  after  consulting  with  Captain 
Fields,  determined  to  return  direct  to  St.  John's,  with  a  cargo  of 
salt,  now  to  be  had  at  double  price,  which  let  serve  for  your 
Government."  Eight  days  after  the  date  of  this  letter,  while  the 
vessel  was  lying  at  Cadiz,  she  was  driven  on  shore  in  a  storm, 
and  burnt  by  the  French.  The  letter  of  the  28th  of  February, 
and  another  letter  conveying  the  intelligence  of  the  loss,  were 
received  by  the  respondents  on  the  same  day,  viz.,  upon  the  21st 
of  April,  1810. 

In  these  circumstances  the  respondents  did  not  communicate 
to  the  appellant,  or  the  other  underwriters,  the  letter  which  they 
had  received  from  Lynch  k  Co.  respecting  the  projected  alteration 
of  the  voyage,  but  obtained  payment  from  them  for  a  total  loss. 
The  fact  having  afterwards  come  to  the  knowledge  of  the  under- 
writers, they  applied  by  letter  to  the  respondents  for  repetition 
(repayment)  of  the  money  so  paid  to  them,  which  being  refused, 
the  appellant  brought  an  action  before  the  High  Court  of 
Admiralty,  in  which  he  concluded,  that  "  the  said  Cunninghame, 
Stevenson  &  Co.  and  John  Bell,  merchant,  in  Glasgow,  an 
individual  partner  of  the  said  company,  should  be  deemed  and 
ordained,  by  decree  and  sentence  of  the  Judge  of  our  said  High 
Court  of  Admiralty,  to  make  payment,  conjunctly  and  severally, 
to  the  complainer,  of  the  sum  of  942. 108.  sterling,  together  *with 
the  due  and  lawful  interest  of  the  said  sum,  from  and  since  the 
11th  day  of  October,  1810,  and  while  payment,  and  also  for 
expenses." 

After  various  proceedings  in  the  suit,  the  Judge  Admiral  pro- 
nounced the  following  interlocutor : — "  May  18, 1818.  The  Judge 
Admiral  having  advised  the  libel,  the  defences,  answers,  and 
whole  writings  produced,  finds  that  the  defenders  were  concerned 
in  the  ship  Henrietta,  commanded  by  Captain  Collins,  expected 
at  Cadiz,  with  a  cargo  of  fish,  about  January,  1810;  and 
that  they  gave  orders  in  1809  to  Lynch  &  Co.,  their  agents  at 
Cadiz,  to  load  the  Henrietta  with  a  cargo  for  Britain,  as  soon  as 
her  cargo  of  fish  could  be  discharged  :  finds,  that  the  defenders 
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received  letters  from  Lynch  &  Co.  notifying  that  said  vessel  was 
to  be  loaded  for  Liverpool,  in  consequence  of  which  the  defenders 
insured  her  at  and  from  Cadiz  to  Great  Britain,  and,  of  course, 
the  voyage  then  intended  was  bond  fide  insured  :  finds,  that  by 
the  same  post  they  received  from  Lynch  k  Co.  a  letter,  dated  the 
28th  of  February,  and  another  dated  the  12th  of  March,  both  in 
the  year  1810,  the  former  announcing  an  intention  in  Captain 
Collins  not  to  sail  for  Britain,  but  for  Newfoundland,  and  the 
other  intimating  the  total  loss  of  the  Henrietta^  while  still  in  the 
bay  of  Cadiz,  and  when  a  small  part  of  her  loading  only  had  been 
delivered,  and,  of  course,  before  she  was  in  a  state  to  sail  on  any 
voyage:  finds,  that  as  the  projected  voyage  to  Newfoundland 
*might  have  been  countermanded  by  the  defenders,  or  even  as 
Captain  Collins  might  again  have  altered  his  intentions,  without 
any  such  orders,  and  the  voyage  insured  might  have  been  com- 
menced, if  the  vessel  had  not  been  lost  in  the  bay  of  Cadiz,  there 
is  no  evidence  of  an  actual  abandonment  by  the  defenders,  nor 
even  by  their  captain,  of  the  voyage  insured,  nor  of  mala  fidu^ 
in  any  respect,  and,  therefore,  sustains  the  defences,  assoilzies 
the  defenders,  and  finds  them  entitled  to  expences." 

The  appellant  having  brought  this  judgment  under  review  of 
the  Court  of  Session  by  process  of  suspension  and  reduction,  and 
the  cause  having  come  before  Lord  Pitmilly,  Ordinary,  his  Lord- 
ship, after  various  proceedings,  pronounced  the  following  inter- 
locutor : — "  The  Lord  Ordinary  having  considered  the  memorial 
of  the  suspender,  with  the  memorial  of  the  defenders  in  the 
conjoined  actions,  and  whole  process ;  in  respect  the  resolution 
taken  by  the  defenders'  shipmaster,  Captain  Collins,  to  return 
direct  to  St.  John's,  instead  of  proceeding  on  the  voyage  insured, 
as  communicated  to  the  defenders  by  their  agent,  Mr.  Lynch,  in 
his  letter  of  28th  February,  1810,  was  not  consented  to,  or  judged 
of  by  the  defenders,  the  owners,  and  insurers  of  the  vessel ;  and 
no  step  whatever  was  taken  between  the  date  of  the  letter  referred 
to,  and  the  total  loss  of  the  cargo  (eight  days  thereafter),  to  carry 
the  captain's  resolution  into  efiiect,  very  small  *part  only  of  the 
former  cargo  having  been  landed,  and  no  preparations  having 
been  made  for  a  new  voyage  in  the  intermediate  period  ;  finds, 
that  the  circumstances  founded  on  by  the  pursuer,  do  not  amount 
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to  an  abandonment  of  the  voyage  insared.  Finds,  therefore, 
that  it  is  unnecessary  to  allow  a  proof  of  the  pursuer's  allegation, 
that  where  a  particular  voyage  has  been  insured,  and  afterwards 
abandoned,  the  underwriter  is  not  entitled  to  the  premium.  In 
the  reduction  sustains  the  defences,  and  assoilzies  the  defenders, 
and  in  the  suspension  finds  the  letters  orderly  proceeded,  and 
decerns." 

A  representation  was  made  by  the  appellant;  but  the  Lord 
Ordinary,  by  interlocutor,  dated  the  28th  of  February,  1815, 
adhered  to  his  former  decision. 

Against  these  interlocutors  the  appellant  reclaimed  by  two 
successive  petitions  to  the  second  division  of  the  Court ;  but  the 
Court  being  of  opinion  that  there  was  no  evidence  that  the 
voyage  to  Britain  was  abandoned,  the  Lords,  by  two  successive 
interlocutors,  dated  respectively  the  17th  of  January,  and 
the  16th  of  February,  1816,  adhered  to  the  interlocutors  com- 
plained  of. 

From  these  several  interlocutors  of  the  Judge  Admiral,  the 
Lord  Ordinary,  and  the  Second  Division  of  the  Court  of  Session, 
the  appellant  presented  his  appeal  to  the  House  of  Peers. 
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The  Solicttor-General  and  Mr.  Adam,  for  the  appellants  : 

In  this  case  there  was  a  substitution  *of  one  voyage  for  another, 
made  by  persons  having  authority  as  agents  by  law  and  usage, 
and  recognized  by  the  respondents.  By  the  determination  of  the 
agent  the  voyage  was  altered,  and  the  liability  of  the  under- 
writers ceased.  This  is  totally  different  from  a  case  of  intended 
deviation,  where  a  loss  happens  before  the  ship  arrives  at  the 
point  of  intended  deviation.  There  can  be  no  such  deviation 
from  a  voyage  which  never  was  intended.  Here  the  voyage 
insared  was  abandoned,  and  another  was  substituted.  The 
abandonment  once  made  operates  immediately  to  release  the 
underwriters.  Chittyv.Selwin,  2  Atk.S59  A  No  step  taken  towards 


t  In  Chitty  y.  Sdm'n,  the  only 
matter  decided  was,  that  a  commiB- 
aioii  should  issue  to  examine  wit- 
nesses abroad,  and  an  injunction 
until,  Ac.    But  Lord  Haadwickb, 


C.  obiter  said,  ''Where  a  ship  is 
insured  at  and  from  a  place,  and  it 
arrives  at  that  place,  as  long  as  the 
ship  is  preparing  for  the  voyage 
upon  which  it  is  insured,  the  insurer 
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the  voyage  is  necessary.  Intention  is  sufficient  to  constitute  a 
new  voyage.  The  voyage  insured  rested  *  merely  in  intention. 
Suppose  the  letter  announcing  the  alteration  had  arrived  before 
the  intelligence  of  the  loss,  and  an  insurance  had  been  made  on 
the  intended  new  voyage,  the  liability  upon  the  original  insurance 
would  not  have  continued.  Way  v.  Modiglianiy  2  T.  R.  80,  1 
R.  R.  412. 

After  the  determination  to  abandon  the  voyage  insured,  the 
underwriters  could  not  have  recovered  the  premium.  Long  v. 
AUen,  B.  R.  Easter,  25  Geo.  UI.  That  is  the  law  and  usage  in 
Scotland,  as  well  as  England.  The  respondents  acknowledge  the 
fact.  It  is  alleged,  and  they  have  not  denied  it.  But  as  the 
premium  is  the  consideration  for  the  insurance,  if  the  right  to 
the  premium  fails,  the  right  to  the  mdemnity  must  also  fail. 

The  appellant  having  paid  the  loss,  when  ignorant  of  the  facts, 
the  money  is  by  law  recoverable. 


Mr.  Scarlett  and  Mr.  Wetherell,  for  the  respondents : 

The  policy  in  this  case  attached  from  the  moment  when  the 
ship  moored  at  Cadiz.  Where  a  policy  once  attaches,  no  intention 
to  deviate  or  alter  the  voyage  can  affect  the  policy,  if  a  loss 
happens  before  any  act  is  done  towards  effectuating  the  intention. 
Intention,  unaccompanied  by  an  act,  is  in  its  nature  mutable. 
Suppose  the  agents  had  afterwards,  and  before  the  cargo  was 
discharged,  announced  a  further  intention  to  revert  to  the  voyage 
insured ;  the  owners  in  the  meantime  having  effected  a  policy  on 
or  before  the  12th  of  March,  would  the  momentary  intention 


is  liable.  But  if  all  thoughts  of  the 
voyage  are  laid  aside,  and  the  ship 
lies  there  five,  six,  or  seven  years, 
with  the  owner's  privity,  it  shall 
never  be  said  that  the  insurer  is 
liable." 

In  Way  v.  Modiglxani,  1  B..  R.  412 
(2  T.  B.  30],  the  ship  had  actually 
proceeded  on  a  different  voyage.  But 
there  is  a  case,  Wooldridge  v.  Boydell, 
Doug.  Bep.  16,  where,  (according  to 
the  judgment  of  Buller,  J.  in  the 
above  case)  *'It  was  held,  that  if  a 


ship  insured  for  one  voyage  sail  upon 
another,  and  the  track  in  the  outset  of 
the  voyage  is  the  same,  and  she  be 
taken  before  she  arrive  at  the  dividing- 
point  of  the  two  voyages,  the  policy  is 
discharged."  There  it  was  no  more 
than  intention.  If  she  had  arrived 
at  the  dividing  point,  the  original 
voyage,  according  to  the  original 
intention,  might  have  been  resumed, 
yet  the  right  under  the  policy  would 
not  have  revived. 
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have  destroyed  the  policy?    Policies  continue  binding  bo  long 
as  no  act  is   done  to  commence  *a  new  risk.      In    Way  v. 
Modigliani,  the  policy  was  to  take  effect  from  a  given  day,  before 
which  the  ship  had  sailed  on  a  different  voyage,  and  the  risk 
never  commenced.     The  case  of  Long  v.  Allen,\  rightly  con- 
sidered, is  in  favour  of  the  respondents.     The  pohcy  in  that  case 
being  upon  a  voyage  at  and  from  Jamaica,  the  risk  commenced 
by  virtue  of  the  word  "  at."     If  the  ship  had  been  lost  at  Jamaica, 
the  underwriters  would  have  been  liable;  and  therefore,  pn 
principle,   they   would  on  such  a  policy  have  been  entitled  to 
recover  the   whole  premium.    But  the  evidence  of  usage  pre- 
vailed :  an  usage  that,  where  the  voyage  is  altered  |  per  cent,  of 
the  premium  is  to  be  retained.     If  the  policy  had  not  been  ^'  at " 
and  from,  &c.,  the  underwriters  would  not  have  been  entitled  to 
any  part  of  the  premium.     There  is  not  a  case  to  be  found  in  the 
Reports,  nor  a  principle  in  the  text-writers  to  support  the  notion 
that  a  policy  which  has  once  attached  can  be  discharged,  *but 
by  actual  deviation,  or  some  act  done  to  alter  the  risk,  some  act 
as  contradistinguished  from  intention.     In  Chitty  v.  Sehmn^  the 
ship  was  detained  longer  than  was  necessary  to  accomplish  the 
voyage  first  insured.    That  was  equivalent  to  an  act.     The 
underwriters  were  discharged  by  unreasonable  delay.    In  that 
case,  if  the  loss  had  happened  before  the  discharge  of  the  cargo, 
or  before  the  time  of  necessary  detention  had  elapsed,  the  under- 
writers would  have  remained  liable.    In  our  case,  the  cargo  had 
not  been  deUvered.    If  the  ship  had  discharged  her  cargo,  and 
taken  new  freight,  that  would  have  been  an  act  sufficient  to  alter 
the  voyage ;  but  mere  intention  is  insufficient.    Call  it  deter- 


t  In  Long  v.  AUeHy  the  action  was 
for  a  return  of  premium.  The  jury 
gave  a  special  verdict,  finding  an 
usage,  upon  which  the  Court 
gromided  their  judgment  when  the 
case  was  argued.  The  finding  of 
uiaage  superseded  the  necessity  of  the 
question  of  apportionment.  But 
Lord  Mansfield  observed,  '*The 
law  is  clear,  that  if  the  risk  be 
commenced,  there  shall  he  no  return 
of  premium.  Hence  questions  arise 
of  distinct  risks  insured  by  one  policy 


or  instrument.  My  opinion  has  been 
to  divide  the  risks.  I  am  aware, 
that  there  are  great  difficulties  in  the 
way  of  apportionments,  and  therefore 
the  Court  has  sometimes  leaned 
against  them."  See  Meyer  v.  Qreg^ 
eon.  Park  on  Insurance,  p.  588,  7th 
edit. 

In  the  case  now  reported,  the  insur- 
ance was  '*at"  and  from  Cadiz,  &c.; 
but  the  destination  was  altered  and 
the  ship  lost  before  the  policy  was 
underwritten. 
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mination,  it  is  the  same  thing,  if  not  carried  into  effect.  Suppose 
the  intention  had  not  been  communicated,  but  had  rested  in  the 
mind  of  the  agent,  could  that  alter  the  voyage  ?  But  if  it  is  not 
altered  by  the  mere  uncommunicated  determination,  how  does 
the  communication  aid  the  case  ?  Intention,  determination,  and 
conmiunication  are  of  the  same  nature ;  they  are  not  acts. 

The  two  letters  having  been  received  on  the  same  day,  the 
owner  could  have  made  no  insurance  upon  the  new  risk,  which 
would  have  been  a  great  hardship.  If  the  mere  intention  of  a 
captain  or  agent  can  alter  the  risk  and  the  voyage  insured,  an 
owner  could  never  know  whether  he  had  effected  a  valid  insurance. 
Such  an  intention,  if  carried  into  effect  without  the  approbation 
of  the  owners,  would  be  barratry  in  the  captain.  Earle  v.  Bowcrqft, 
8  East,  126,  9  B.  B.  885. 

The  Solicitor-General,  in  reply : 

To  constitute  barratry,  the  act  of  the  captain  must  be  fraudu- 
lent. Here  it  was  for  the  benefit  of  the  owners.  Determination 
by  persons  duly  authorised  is  sufficient  to  alter  the  voyage — 
subsequent  acts  are  only  proof  of  the  intention.  If  the  owners 
had  insured  the  new  voyage,  the  new  underwriters  would 
have  been  liable,  yet  this  would  not  have  been  an  act  in  any 
other  sense  than  as  the  determination  of  the  authorised  agent 
is  an  act. 


JwM  28.      The  Lord  Ghancbllob  : 

The  want  of  consent  on  the  part  of  the  owners  cannot  be 
Buffered  to  stand  as  a  reason  for  the  interlocutor,  pronounced  by 
the  Lord  Ordinary,  if  the  judgment  itself  could  be  affirmed. 
That  no  step  was  taken  between  the  date  of  the  letter,  announcing 
the  new  voyage  and  the  loss  of  the  cargo ;  that  a  small  part  only 
of  the  former  cargo  was  discharged,  and  no  preparations  made 
for  the  new  voyage,  are  facts  assumed  in  the  Court  below,  as  the 
ground  of  judgment.  But  there  is  no  trace  in  the  proceedings  of 
any  proof  of  these  facts.  It  seems  by  the  course  of  argument 
adopted  in  the  cases,  as  if  these  facts  were  to  be  taken  for  granted. 
In  the  proceedings  before  the  Judge  Admiral,  and  in  the  letters 
of  suspension,  it  is  alleged  that  there  was  an  arrangement  as  to 
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the  price  of  salt  to  be  taken  at  Cadiz,  and  the  means  of  taking  it.      Taskeb 
But  there  is  no  proof  to  support  those  allegations,  Cuiwiwo. 

Upon  the  question  of  barratry  it  is  material  to  consider  the       h-^«- 
instructions  given,  and  how  far,  according  to  a  literal  construc- 
tion, they  sanction  what  was  done  by  the  parties  acting  under 
them.     *By  a  passage  in  the  letter  of  the  10th  of  February,  it       [  ^99  ] 
appears  that  the  agents  then  had  an  opinion  that  the  vessel  would 
be  very  speedily  unloaded.     By  the  following  passage  of  that 
letter  they  intimate  their  intention  of  sending  the  vessel  to  Liver- 
pool,  and    the    owners  adopt  that  determination  by  insuring 
accordingly  for  the  Channel,  comprehending  Clyde.    The  captain 
also  apprises  his  owners  of  the  same  determination,!  and  by  an 
expression  to  be  found  in  the  letter  of  the  28th  of  February,  it 
appears,  that  upon  the  new  determination  which  the  agents  and 
captain  had  adopted  again  to  alter  the  voyage,  notice  was  com- 
municated to  their  employers  for  the  purpose  of  guiding  them  as 
to  the  insurance  which  it  would  be  necessary  to  effect. 

I  do  not  at  present  enter  upon  the  discussion  of  the  difference 
between  intention  and  determination.  If  the  matter  upon  the 
evidence  can  be  supposed  to  rest  in  mere  intention,  the  inter- 
locutor must  be  altered  so  far  as  it  assumes  actual  consent  of 
the  owners  to  be  necessary.  For  it  appears  throughout  the 
correspondence,  that  the  captain  and  the  agents  had  taken  upon 
themselves  to  direct  or  alter  the  destination  of  the  ship,  with 
the  acquiescence  at  least  of  the  owners.  The  risk  here  insured 
was  not  merely  on  the  voyage,  but ''  at  and  from  "  the  port  of 
Cadiz,  &c.  Upon  such  policies  difficult  questions  arise  as  to  the 
commencement  of  the  risk,  and  the  return  of  premium.  But 
where  the  voyage  has  been  abandoned  before  the  commencement 
of  the  risk,  it  is  impossible  to  contend  that  the  premium  could 
be  claimed.  What  amounts  to  abandonment  is  a  different 
question.  *When  a  ship  is  insured  ''  at "  and  from  a  given  port,  [  *100  ] 
the  probable  continuance  of  the  ship  in  that  port  is  in  the 
eontemplation  of  the  parties  to  the  contract.  If  the  owners,  or 
persons  having  authority  from  them,  change  their  intention, 
and  the  ship  is  delayed  in  that  port  for  the  purpose  of  altering 
the  voyage  and  taking  in  a  different  cargo,  the  underwriters 
t  By  a  letter  dated  the  11th  of  Feb.  omitted  in  the  statement  of  the  facts. 
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run  an  additional  risk  if  such  a  change  of  intention  is  not  to 
afifect  the  contract.  The  substantial  question  in  this  case  is^ 
whether  any  declaration  is  to  be  found  in  the  correspondence 
that  the  voyage  insured  was  in  fact  abandoned.  I  will  not,  at 
present,  advise  the  House  to  proceed  to  the  decision  of  a  question 
upon  which  very  nice  distinctions  have  been  taken.  The  judg- 
ment may  be  for  a  few  days  deferred,  and  in  the  mean  time  I 
will  confer  with  a  Judge,  whose  attention  has  been  much  occu* 
pied  with  these  subjects. 

Lord  Chancellor: 

The  interlocutor  in  this  case,  is  in  substance,  that  the  assured 
is  entitled  to  recover  against  the  underwriters  for  a  loss  of  the 
ship.  The  question  arises  upon  a  policy  of  insurance  effected  by 
the  respondents,  on  the  ship  Henrietta,  **  at  and  from"  Cadiz. 
The  respondents,  on  the  24th  of  November,  1809,  wrote  to  their 
correspondents  at  Cadiz,  Messrs.  T.  and  H.  Lynch  &  Co.,  a  letter 
containing  instructions  respecting  the  Henrietta.  Lynch  &  Co., 
by  their  answer,  dated  the  16th  of  January,  for  a  cause  explained 
in  a  subsequent  letter,  suggest  that  the  destination  of  the  vessel  on 
its  homeward  voyage  should  be  varied.  By  a  letter  dated  the  10th 
of  February,  *they  inform  the  respondents  that  **as  the  French 
have  got  possession  of  all  the  salt-pans  in  the  neighbourhood  of 
Cadiz,  they  will  set  up  the  vessels  (one  of  which  is  the  Henrietta) 
for  Liverpool,"  where  salt  may  be  procured.  The  captain  also, 
by  a  letter  of  the  11th  of  February,  informs  his  owners,  the 
respondents,  that,  for  the  reason  before  assigned,  the  agents 
mean  to  load  the  vessel  for  Liverpool.  It  appears,  therefore, 
that  the  agents  advise  their  principals  that  they  do  not  intend 
to  follow  their  instructions.  These  two  letterst  of  the  10th  and 
11th  of  February  reached  Port  Glasgow  the  9th  of  March.  On 
the  12th  of  March  the  respondents  effect  a  policy  of  insurance 
upon  the  vessel,  adopting  this  variance  in  the  destination.  The 
insurance  is  effected  on  the  vessel,  ''  at  and  from  Cadiz  to  her 


t  The  Lord  Chancellor  read  the 
letters  in  moying  judgment ;  but  as 
the  letter  of  the  agents  has  already 
been  given  in  the  statement  of  the 


facts  of  the  case,  it  is  not  here 
repeated.  The  letter  of  the  captain 
was  to  the  same  effect 
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port  of  discharge  in  St.  George's  Channel,  &c."  comprehending 
Clyde.    Without  adverting  to  the  cases  of  apportionment,  it  is 
dear,  that  though  a  ship  is  insured  ''  at  and  from  ''  a  certain 
port,  it  is  insured  with  a  view  to  the  probable  continuance  of  the 
vessel  at  that  port,  and  the  voyage  on  which  it  is  to  be  employed. 
For,  according  to  the  voyage,  the  continuance  and  delay  in  port 
may  differ.     Upon  the  28th  of  February,  these  same  agents 
dispatched   another  letter  to   the  respondents,  whereby,  after 
noticing  the  delay  which,  contrary  to  their  expectations,  had 
already  taken  place,  and  the  further  delay  in  the  delivery  of  the 
cargo,  ^which   was  likely  to  ensue,  they  add  this  important 
passage : — "  Captain  C.  has  determined  to  return  direct  to  St. 
John's  with  a  cargo  of  salt,  now  to  be  had  at  double  the  usual 
price,  which  let  serve  for  your  government."    By  a  letter  dated 
the  12th  of  March,  and  which  came  to  hand  on  the  same  day 
as  the  letter  of  the  28th  of  February,  the  respondents  received 
advice  of  the  loss  of  the  ship  iasured.     The  interlocutor  of  the 
Lord  Ordinary  contains  a  declaration  which  is  now  given  up  as 
untenable,  viz.  that  the  owners  had  not  consented  to  the  altera- 
tion of  the  voyage.     As  the  letter  announcing  the  change  came 
to  hand  after  the  loss  of  the  ship,  they  could  not  give  actual 
consent.     But  the  agents  and  captain  had,  on  a  former  occasion, 
made  alterations  respecting  the  voyage,  and  the  owners  acquiesced 
in,  and  acted  upon  their  advice  and  determination.     The  owners 
had  therefore  undoubtedly  constituted  them  agents,  with  authority 
to  alter  the  destination  of  the  ship.    It  is  alleged  that  a  small 
part  only  of  the  cargo  was  delivered  before  the  loss ;  and  it  is 
contended,  that  as  there  was  nothing  to  alter  the  voyage,  but 
intention  which  might  have  been  again  varied,  and  as  there  was 
no  progress  made  in  unloading  the  cargo,  nor  any  other  act 
done  towards  a  change  of  voyage ;  this  is  to  be  considered  as 
resting  in  mere  intention,  and  that  the  loss  must  be  considered 
as  a  loss  under  the  policy.     Undoubtedly  a  mere  meditated 
change  does  not  affect  a  policy.    But  circumstances  are  to  be 
taken  as  evidence  of  a  determination,  and  what  better  evidence 
can  we  have,  than  that  those  who  were  authorised  had  deter- 
mined to  change  the  ^voyage.    In  my  opinion  the  voyage  was 
abandoned ;  and  I  have  the  highest  authority  in  Westminster 
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Hall  to  confirm  that  opinion.  Suppose  they  had  gone  upon  the 
second  voyage,  and  the  ship  had  been  lost  after  insurance  for 
that  voyage,  on  which  of  the  two  policies  could  they  have  claimed 
and  recovered  ?  Certainly  not  on  the  first.  Upon  the  letters 
of  the  agents  and  the  captain,  it  must  clearly  be  considered  an 
abandonment. 


The  Lords  found,  that  the  voyage  ought  to  be  considered  as 
having  been  abandoned  before  the  loss  of  the  vessel,  and  the 
interlocutors  were  reversed. 


*<j*  Upon  the  question,  when  a  risk  commences  under  the 
word  "at,"  the  case  of  Lambert  v.  lAddiard,  5  Taunt.  480,  1 
Marsh.  149, 15  B.  B.  557,  makes  the  nearest  approach  to  the  case 
reported.  .  In  Lambert  v.  Liddiard,  it  was  held  that  the  risk  had 
commenced  upon  the  ground  that  the  ship  had  prepared  for  the 
voyage,  by  inquiring  for  a  cargo.  Where  the  contract  is,  that 
the  beginning  of  the  adventure  shall  be  ''immediately  'from'  and 
after  the  arrival  of  the  ship  at,"  &c. ;  or  "  'from '  the  departure," 
the  difficulty  is  removed.  In  the  common  case  where  it  is  "at 
and  from,"  &c.,  without  any  special  words  to  restrict  the  mean- 
ing of  the  word  "at,"  the  beginning  to  load  the  cargo,  or  preparing 
for  the  voyage,  seem  to  be  the  principal  circumstances  to  deter- 
mine the  commencement  of  the  risk.  In  the  case  above  reported, 
it  may  be  material  to  note,  that  a  very  small  proportion  of  the 
cargo  brought  into  the  port  of  Cadiz  had  been  discharged  when 
the  ship  was  lost ;  and  that  the  owners  had  received  from  the 
underwriters  on  that  cargo  the  amount  of  their  loss,  upon  the 
ground  that  the  risk  was  not  at  «n  end  when  the  loss  happened. 
Upon  the  question  of  abandonment,  the  case  of  Driscol  v.  BovHy 
1  Bos.  &  P.  818,  is  the  nearest  to  (but  far  short  of)  the  case  re- 
ported. For  in  that  case  the  captain  had  written  a  letter,  asking 
advice  of  the  broker ;  but  he  had  reserved  his  determination, 
and  afterwards  sailed  upon  a  voyage  which,  in  the  opinion  of 
the  Court,  was  within  the  terms  of  the  original  pohcy. 
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England. — Appeal  fbom  the  High  Court  op  Chancery. 
JACKSON  V.  INNES  and  Others. 

(1  Bligh,  104—136.) 

Where  lands  are  in  settlement,  and  the  husband  and  wife  join  in  a 
mortgage  of  them,  if  the  deed  creating  the  security  is  no  more  in  effect  than 
a  simple  charge  upon  the  lands,  and  does  not  alter  the  limitations  further 
than  is  necessary  to  create  the  charge,  the  right  of  redemption,  although 
it  be  reserved  by  the  deed  to  the  husband  and  wife,  or  either  of  them, 
their  or  either  of  their  heirs,  &c.  belongs  only  to  those  who  are  entitled 
under  the  settlement,  and  not  to  the  heirs  of  the  husband,  if  he  survive 
the  wife. 

But  where  the  lands  of  A.  upon  her  marriage  were  settled  to  the  use 
of  husband  and  wife  successively  for  life,  remainder  in  strict  settlement, 
remainder  to  the  wife  and  her  heirs,  with  a  power  of  revocation  and 
appointment  of  new  uses;  and  she  joined  with  her  husband  in  a 
mortgage ;  and  by  the  deed  to  lead  the  uses  of  a  fine  which  the  husband 
and  wife  afterwards  levied,  according  to  covenant,  the  lands  after  the 
determination  of  the  term  created  to  secure  the  repayment  of  the  money 
borrowed,  were  limited  to  the  husband  and  wife,  and  survivor  for  life, 
remainder  in  tail  special ;  remainder,  for  default  of  such  issue,  to  the 
right  heirs  of  the  survivor  of  husband  and  wife :  The  wife  having  died 
without  issue,  leaving  the  husband  survivor,  it  was  held,  that  this  was 
more  than  a  mere  mortgage  transaction — that  there  was  evidence  of  an 
intention  to  effect  a  change  of  the  beneficial  interest ;  and  that  there 
was  upon  the  face  of  the  deed  a  dear  manifestation  of  such  intention, 
equivalent  to  a  declaration ;  and  consequently  that  the  husband  and  his 
heirs,  and  not  the  heirs  of  the  wife,  were  entitled  to  the  equity  of 
redsmption. 

[This  was  an  appeal  from  a  decision  of  Lord  Eldon,  L.C. 
reported  in  10  B.  B.  190  (16  Yes.  866),  where  the  facts  are 
fully  stated. 


1819. 
JtUy  10. 

Loid 
Eldon,  L.C. 

Lord 
Redesdale. 

[104] 


Lord  Bbdbsdale  (after  stating  the  facts  and  the  decree  made 
by  the  Court  below),  said :] 

This  is  a  case  of  great  importance  as  a  precedent,  and  as 
affecting  the  titles  of  persons  who  take  under  conveyances, 
supposing  it  not  to  be  liable  to  impeachment  upon  the  ground 
stated.  It  is  highly  important  in  all  cases,  that  the  principles 
of  decision  should  be  known  and  uniform — that  professional 
persons  may  be  able  to  advise  with  safety.    In  a  case  of  this 


[iH] 
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Jackson     kind,  a  purchaser  acting  under  a  misconception  of  his  legal  ad- 
iNNEB.       viser,  found  that  his  title  was  deficient.     That  was  the  case  of 
Ruscombe  v.  Hare,\  in  which  the  doctrine  of  resulting  trust  was 
held  applicable.      In    this  case  it  is  alleged,   that  there   is  a 
distinct  ground,  Bcil.  of  fraud,  to  annul  the  limitation  to  the 
husband  being  the  survivor.    But  no  such  ground  is  recognised 
by  the  decree,  or  established  in  evidence.     The  only  question, 
therefore,  which  is  now  presented  for  the  consideration  of  the 
House  is,  whether  the  decree  is  founded  upon  the  principle 
which  regulated  former  decisions,  and  was  estabUshed  by  the 
judgment  of  this  House  upon  the  appeal  in  the  case  of  Ruscombe 
V.  Hare.     The  principle  is  this — That  in  a  mortgage,  the  mere 
form  of  reservation  of  the  equity  of  redemption  is  not  of  itself 
suflScient  to  alter  the  previous  title.     In  such  a  case  (where 
fraud  is  out  of  the  question),  it  is  supposed  to  arise  from  in- 
accuracy or  mistake,  which  is  to  be  explained  and  corrected  by 
the  state  of  the  title  as  it  was  before  the  mortgage.     This  is  con- 
[  •lis  ]      formable  to  the  principle  upon  *which  other  cases  have  been 
determined.     If  a  lease  be  made  by  tenant  for  life,  under  a 
power  created  by  a  settlement,  and  a  rent  is  reserved  to  the 
lessor  and  his  heirs  (which  is  not  an  unusual  blunder),  those 
words  are  interpreted  by  the  prior  title,  and  applied  to  such 
person  as,  under  the  settlement,  may  be  entitled  to  the  estate 
in  remainder,  and  not  to  the  heir  of  the  lessor,  unless  he  happen 
to  be  such  remainder  man.     In  all  such  cases,  the  words  used 
are  to  be  interpreted  according  to  the  title  when  the  instrument 
is  executed.     So  where  an  estate  belonging  to  the  wife  is  mort- 
gaged, and  the  equity  of  redemption  is  reserved  to  the  heirs  of 
the  husband,   there  is  a  resulting  trust  for  the  wife  and  her 
heirs. 

The  case  of  Broad  v.  Broadl  was  the  first  in  which  the  doctrine 

[  117  ]       was  applied.  *     ♦     *     That  was  the  first  case  in  which  the 

r  •118  1      principle  was  established.     It  has  ever  since  been  adopted  *and 

referred  to  in  all  subsequent  cases,  up  to  the  late  decision  in 

t  19  E.  R.  1  (6  Dow,  1).  Chanc.  Ca.  99,  it  is  Brond  v.  Brwid ; 

X  This  case  appeaxB  in  Eq.  Ca.  Abr.  and  in  2  Chanc.  Ca.  161,  it  is  Broad 

316, 1'eferring  to  1  Vem.  213,  under  v.  Broad, 
the  name  of  Brertd  v.  Brend.    In  2 
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Ruscombev.  Hare  A  The  rule  fixed  by  those  cases  is  no  more  Jackbon 
than  this, — ^where  the  equity  of  redemption  is  reserved  to  the  Ikhbs. 
husband,  upon  a  mortgage  of  the  wife's  estate,  and  there  is 
nothing  more  in  the  transaction,  the  Courts  hold,  that  no  altera- 
tion of  the  previous  rights  of  the  parties  is  effected.  But  it  is 
an  exception  to  that  rule,  where  other  circumstances  occur, 
affording  evidence  of  an  intended  alteration  of  rights. 

It  must  now  be  admitted  as  an  established  principle,  to  be       [  126  ] 
applied  in  deciding  upon  the  effect  of  mortgages  of  this  descrip- 
tion, whether  it  be  the  estate  of  the  wife,  or  the  estate  of  the 
husband,  if  the  wife  joins  in  the  conveyance,  either  because  the 
estate  belongs  to  her,  or  because  she  has  a  charge  by  way  of 
jointure  or  dower,  out  of  the  estate,  and  there  is  a  mere  reserva- 
tion in  the   proviso   for   redemption   of   the  mortgage,  which 
would  carry  the  estate  from  the  person  who  was  owner  at  the 
time  of  executing  the  mortgage,  or  where  *the  words  admit  of      [  •127  ] 
any  ambiguity ;  that  there  is  a  resulting  trust  for  the  benefit  of 
the  wife,  or  for  the  benefit  of  the  husband,   according  to  the 
circumstances  of  the  case.    But  here,  it  seems  to  me,  that  the 
operation  of  the  deed,  as  to  the  mortgage  term,  and  the  operation 
of  the  deed  as  to  the  limitation  of  the  fee,  are  wholly  distinct, 
and  do  not  in  any  way  depend  on  each  other.   The  question  does 
not  arise  upon  the  interpretation  of  the  proviso  for  redemption, 
bat  it  arises  upon  a  distinct  and  subsequent  clause  of  the  deed. 
The  term  and  the  fee  are  kept  distinct  in  the  deed.     The  term  is 
a  security  for  the  re-payment  of  the  money  lent,  and  when  the 
mortgage  should  be  discharged,  the  intention  of  the  maker  of 
the  deed  was,  that  the  term  should  be  completely  at  an  end. 
The  way  in  which  they  proposed  to  effect  this  was,  by  declar- 
ing, that  upon  payment  of  the  money  due,  the  term  shall  cease. 
If  the  money  had  been  paid  at  the  day,  the  term  ceasing,  there 
would  have  remained  nothing  of  the  mortgage  operating  upon 
the  property.    But  there  would  then  have  remained  the  declara- 
tion in  the  deed,  directing  what  should  be  done  with  the  estate, 
subject  to  the  term.    The  term  being  at  an  end,  the  operation 

t  19  E.  R.  1  (6  Dow,  1). 
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Jaokbok      of  the  deed,  bo  far  as  it  declared  the  limitations  of  the  estate, 

iHHBs.  subject  to  the  term,  remained  perfectly  distinct,  and  had  no 
connection  whatsoever  with  the  existence  of  a  term,  which  then 
would  have  ceased  to  exist.  A  court  of  equity  will  so  deal  with 
a  declaration,  that,  upon  payment  of  a  sum  of  mon'ey  on  a  given 
day,  the  term  shall  cease;   that,  although  the  term  becomes 

[  •128  ]  absolute  *by  non-payment  of  the  money  at  the  day,  it  is  still 
subject  to  redemption.  By  whom  it  may  be  redeemed,  must  be 
discovered  from  the  title,  which,  by  the  deed  itself,  is  declared 
to  be  in  the  husband  and  wife,  for  their  respective  lives,  then 
to  the  heirs  of  their  bodies,  and  then  to  the  survivor  in  fee. 
Upon  the  declarations,  therefore,  and  the  provisions  of  that  deed, 
the  redemption  would  arise  by  implication,  in  case  the  money 
was  not  paid  at  the  day.  The  implication  must  be  drawn  from 
the  deed  itself,  declaring  who  were  the  persons  entitled  to  the 
estate. 

In  all  the  other  cases  decided  upon  the  general  principle,  the 
grounds  of  the  decision  were,  ''  that  the  mode  in  which  the  re- 
demption was  limited,  was  by  mistake  or  improper  contrivance 
introduced  into  the  deed."  But  in  this  case,  there  is  no  ground 
to  raise  such  imputations.  For  the  deed  is  clear  and  express  in 
its  declarations  and  provisions.  The  case  is  really  in  principle,  if 
not  in  circumstances,  the  same  as  the  case  of  Rowell  v.  JVhaUeyA 
Where  the  declaration  of  the  uses  of  the  fine  refers  simply  to 
the  operation  of  the  deed  as  a  mortgage :  where  it  is  simply  a 
declaration,  that  the  money  being  paid,  the  fine  shall  enure  to 
the  persons  who  make  the  mortgage,  and  there  is  nothing  else 
which  makes  it  subject  to  redemption,  that  would  be  con- 
sidered as  a  mere  clause  of  redemption,  and  construed  in  the 
same  way.  But  where  the  form  of  the  equity  of  redemption  has 
nothing  to  do  with  the  limitation  of  the  estate;  where  the 

[  *129  ]  limitation  of  the  estate  is  perfectly  ^distinct,  it  seems  to  me  the 
rules  which  have  been  established  in  the  cases  of  resulting 
trusts,  do  not  in  any  degree  apply.  ♦    ♦    ♦ 

[  130  ]  In  the  case  before  us,  we  are  required  not  to  interpret  the  deed, 

but  to  determine  that  the  part  of  the  deed  which,  having  no 

t  ICh.  Rep,  116. 
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connection  with  the  mortgage,  disposes  of  the  estate,  subject  to     Jaoksok 

the  mortgage  term,  is  to  be  wholly  set  aside,  ^either  as  a  fraud,       iKKsa. 

if  a  case  of  fraud  can  be   made  out,  or   as  a   mistake,  if  a      [  *isi  ] 

case  of  mistake    can  be  made  out.      If  they  proceed  on  the 

ground  of  mistake,  there  must  be  evidence.    To  support  the 

allegation  of  fraud  there  must  also  be  evidence.    It  must  be 

shewn  that  this  clear  and  explicit  declaration  was  contrary  to 

the  intention  of  the  wife,  in  consenting  to  the  deed.    If  the  wife 

had  survived,  and  she  had  thought  fit  to  insist  upon  the  validity 

of  this  deed  against  her  own  children,  could  it  then  have  been 

said  that  it  was  a  fraud  upon  her  intention  in  executing  the  deed ; 

and  yet,  to  support  such  a  claim  on  behalf  of  the  children,  it 

would  have  been  necessary  to  decide  that  a  fraud  was  practised 

upon  the  wife,  and  that  the  deed  was  made  contrary  to  her 

intention.    Nothing  short  of  that   opinion  would  enable  the 

Court  to  restore  the  original  settlement,  and  give  the  children 

a  claim,  in  contradiction  to  the  rights  of  the  mother,  under  this 

deed. 

If  the  question  had  been  put  to  me,  after  the  death  of  Mrs. 
Jackson,  whether  Dr.  Jackson,  having  survived  her,  had  a  good 
title  to  this  estate,  I  should  not  have  scrupled  to  give  my  opinion, 
that  he  had  a  good  title  to  the  estate.  If  a  similar  question  had 
been  put  to  me  in  Ruscombe  v.  Hare,  I  should  have  answered 
doubtfully ;  because,  in  the  case  of  Broad  v.  Broad,  and  cases 
decided  upon  the  principle  which  there  prevailed,  I  should  have 
found  that  courts  of  equity  had  applied  the  doctrine  of  resulting 
trust  for  the  benefit  of  the  wife.  But,  according  to  the  mode  in 
which  *thi8  settlement  has  been  made,  there  is  no  connection  C  *^^^  1 
whatever,  in  legal  operation,  between  the  mortgage  and  the  new 
limitations  contained  in  the  deed,  which  are  distinct  in  form  and 
substance,  expressly  providing  for  a  subject  which  was  not 
included  in  the  mortgage.  They  limit  the  reversion  in  fee,  while 
the  mortgage  is  confined  to  the  term  of  1,000  years.    *    *    * 

I  apprehend  that  at  the  time  when  this  decree  was  made,  the      C  ^^^  ] 
circumstances  of  the  case  could  not  have  been  correctly  stated  to 
the  Court ;  that  there  must  have  been  some  confusion,  arising 
from  the  statement  which  was  made  to  the  Court,  and  owing  to 
that  confusion  this  declaratiom  was  contained  in  the  original 
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Jaokboh  decree — that  the  appellant  was  a  trustee  of  the  equity  of  redemp- 
IHNBB.  tion  in  the  estates  and  premises,  the  appellant  not  having  in  him 
any  estate  whatsoever  which  was  in  the  nature  of  an  equity  of 
redemption.  He  had  the  fee  simple  of  the  estate,  subject  to  a 
term  of  years ; — but  he  had  not  in  him,  so  far  as  I  can  find  from 
the  pleadings,  the  term  of  years,  for  I  do  not  find  that  the  term 
was  assigned.  He  had  also  whatever  interest  Cooth  conveyed  by 
the  mortgage  which  he  executed ;  but  that  mortgage  executed  by 
Cooth  could  convey  nothing,  if  Jackson  had  the  fee  in  him  which 
was  vested  by  the  settlement  made  in  1746.  The  language, 
therefore,  of  the  decree  is  certainly  in  that  respect  incorrect,  and 
I  think  that  must  have  arisen  from  some  misstatement  with 
respect  to  the  circumstances  of  the  case.  As  they  now  appear 
before  the  House  upon  the  pleadings,  my  humble  opinion  is, 

[  •134  ]  that  this  decree,  *so  far  as  it  directs  a  conveyance  by  Mr. 
Jackson  to  Innes  and  Edmund  Cooth,  is  erroneous.  For  the 
uses  limited  by  the  deed  of  1746  being  to  Dr.  and  Mrs.  Jackson, 
and  the  survivor  of  them,  and  to  the  heirs  of  their  bodies,  with 
remainder  to  the  survivor  in  fee,  according  to  the  terms  of  that 
deed,  and  as  I  conceive  the  intent  of  the  parties,  there  is  no 
foundation  whatever  for  holding  that  the  settlement  made  by 
that  deed  shall  not  have  the  operation  which  the  words  of  the 
deed  import.  I  do  not  find  any  thing  in  this  case  to  constitute 
Dr.  and  Mrs.  Jackson,  to  whom  the  estate  is  limited  during  their 
lives,  and  the  natural  life  of  the  longest  liver,  or  to  constitute  the 
heirs  of  their  two  bodies,  to  whom  it  was  further  limited,  subject 
to  their  estates  for  life  as  tenants  in  tail,  or  the  right  heir  of  the 
survivor,  trustees,  or  a  trustee  for  any  person.  But  if  they  were 
to  be  deemed  trustees,  then  they  must  be  deemed  trustees  for  the 
benefit  of  the  persons  who  would  have  been  entitled  under  the 
original  settlement.  For  if  the  case  is  to  be  considered  as  if  the 
new  limitations  ought  not  to  have  been  in  the  deed,  that  they 
ought  to  be  totally  expunged  from  the  deed,  and  that  after  the 
declaration  that  the  fine  should  enure  for  the  purpose  of  support- 
ing the  term  of  a  thousand  years,  the  deed  should  have  no 
further  operation,  which  is  the  manner  in  which  a  decree  of  this 
description,  founded  on  the  cases  which  have  been  determined, 
must  be  framed,  if  it  be  maintainable,  the  consequence  would 
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be,  that  it  must  result  to  the  trust  in  the  original  marriage      Jaokbov 
settlement.    In  such  case,  if  Mrs.  Jackson  *had  survived,  and       Wb& 
there  had  been  issue  of  the  marriage,  she  would  have  had,  under      [  *135  ] 
this  deed,  an  interest  different  from  that  which  she  would  have 
had  under  the  marriage  settlement,  and  she  would  then  have 
been  reduced  to  'the  simple  condition  of  tenant  for  life,  and  her 
issue  would  have  been  entitled,  the  sons  in  tail  male,  and  the 
daughters  in  tail  general,  and  she  could  have  had  only  an 
ultimate  limitation  in  fee.    If  she  had  survived,  and  had  issue 
of  the  marriage,  could  we  have  held  that  she  would  have  taken 
no  benefit  under  the  deed  of  1746,  but  must  have  been  bound  by 
the  provisions  of  the  marriage  settlement  of  the  year  1748.    I 
confess  I  cannot  find  any  ground  for  such  a  determination,  and 
therefore  I  cannot  find  a  ground  for  supporting  the  decree  which 
has  been  pronounced. 

I  shall  move  simply  to  reverse  this  decree,  and  that  the  bill 
should  be  dismissed. 

The  Lobd  ChancbujOb: 

The  circumstances  of  this  case  are  certainly,  in  point  of  fact, 
much  better  understood  than  they  were,  and  much  greater 
research  has  been  made  into  cases,  so  as  to  bring  before  the 
consideration  of  the  House  the  true  principle  of  decision.  The 
Court  below  did  not  rightly  apprehend  the  case,  as  it  now 
appears.  The  judgment  of  this  House  will  remove  a  difficulty, 
which  I  know  is  floating  in  the  minds  of  many  persons.  I 
conceive  it  to  have  been  the  opinion  of  Lord  Thublow,  that  in 
order  to  dispose  of  the  equity  of  redemption  of  the  wife  in  an 
estate,  it  was  absolutely  necessary  there  should  be  in  the  recitals 
of  the  instrument,  *some  expression  that  the  parties  meant  it  so:  [  *136  ] 
that  it  was  not  enough  to  collect  the  intention  from  the  limita- 
tions ;  but  that  there  must  be  something  more  upon  the  face  of 
the  deed  to  lead  the  wife  to  understand  what  those  limitations 
were.  It  does  however  occur  to  me,  on  looking  into  the  cases 
which  have  been  referred  to,  that  such  a  proposition  cannot  be 
supported,  and  therefore  I  am  of  opinion  that  the  decree  must 
be  reversed. 

Decree  reversed. 
■  2 


52 


1819.    H.  L.    1  BLIGH,  287—309- 


[£.&. 


1819. 
Mareh  25. 

Lord 
Bbdksdale. 
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Scotland. — ^Appeal  from  the  Couet  of  Session. 

Major-General  JOHN  HUGHES,  and  Sir  HEW 
DALETMPLE  HAMILTON,  Baronet,  v.  WILLIAM 
GOEDON,  Esq.  op  Milrig. 

(1  Bligh,  287—314.) 

A  oonreyanoe,  referring  to  letters  of  a  preceding  treaty,  but  not 
speoifying  what  letters,  is  too  uncertain  to  incorporate  the  letters,  and 
make  them  part  of  the  final  contract. 

Such  letters  cannot  be  used  in  evidence,  to  explain  the  contract,  by 
showing  what  was  intended  to  be  part  of  the  sale  and  purchase,  although 
not  expressed  in  the  conveyance. 

[Tms  was  an  action  by  the  respondent,  who  was  the  disponee 
of  lands  which  had  been  disponed  (or  conveyed)  to  him  by  the 
appellant  in  porsoance  (as  it  was  alleged)  of  a  contract  of  sale 
contained  in  certain  correspondence.  The  action  was  for  peaceable 
enjoyment  of  the  lands  sold  with  warrandice,  or  for  damages  in 
case  of  eviction ;  and  the  complaint  in  effect  was  that  the  vendor 
had  warranted  the  title  as  including  the  privilege  of  a  freehold 
qualification  to  vote  for  a  member  of  Parliament,  which  was  not 
the  case.    The  Court  of  Session  had  decreed  compensation.] 


[  808  ]  At  the  conclusion  of  the  arguments,  LordBsDESDALB  delivered 

his  opinion  to  the  following  effect : 

I  309  ]  *    *  The  proceedings  in  this  case  were  founded  on  a  transac* 

tion  between  General  Hughes  and  Mr.  Gordon  for  purchase* 
After  much  correspondence,  they  came  to  an  agreement,  and 
conveyances  were  executed  in  pursuance  of  the  agreement.  The 
form  of  action  is  unquestionably  of  warrandice.  The  summons^ 
reciting  the  agreement,  states  that  it  was  carried  into  execution^ 

by  conveyances,  (for  the  sum  of L)  of  the  lands  of  Milrig,  Ac. 

with  absolute  warrandice,  on  which  the  pursuer  was  infeft.  The 
obligation  proceeds  upon  the  narrative,  that  it  was  agreed 
Hughes  should  retain  the  superiority  until  Michaelmas,  1808, 
4c.  Two  dispositions  were  made,  because  the  lands  were 
immediately  conveyed;  but  as  to  the  superiority,  part  was  to 
remain  with  the  appellant,  and  other  part  was  to  be  conveyed  to 
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Mr.  Gordon ;  and  it  was  onderfitood  that  the  superiority  would  Hughm 
convey  the  right  of  voting.  The  procuratory  of  resignation  is  qobdok. 
consonant  to  the  previous  disposition,  and  the  clause  of  warran- 
dice is  thus  expressed :  "  Which  lands,  and  others  above 
disponed,  with  the  right  and  disposition  of  the  same,  and 
infeftment  to  follow  thereon,  we  bind  and  oblige  ourselves,  for 
onr  several  rights  and  interests  before  written,  to  warrant  to  the 
said  William  Gordon,  and  his  ^foresaids,  as  follows,  videlicet,  I,  [  *3io  ] 
the  said  John  Hughes,  oblige  myself  and  my  foresaids  to  warrant 
the  same  to  be  free  of  all  burdens  and  incumbrances,  and  grounds 
of  eviction  whatever,  at  all  hands,  and  against  all  deadly  as  law 
will :  and  we,  the  said  Sir  Hew  Dalrymple  Hamilton  and  John 
Barnes,  as  trustees  foresaid,  do  oblige  ourselves  to  warrant  these 
presents  from  our  own  facts  and  deeds  only ;  and  further  we 
hereby  assign  and  make  over  to  the  said  William  Gordon,  and 
his  foresaids,  the  clause  of  absolute  warrandice,  contained  in  the 
foresaid  trust  disposition,  in  our  favour ;  excepting  always  from 
this  warrandice  the  feu  right  and  disposition  before-mentioned 
of  the  property  of  the  said  lands  of  Milrig,  and  others,  granted 
by  us  to  the  said  William  Gordon,  as  aforesaid."  The  summons 
proceeds  to  state  that  Gordon  was  inf eft ;  and  that  an  extract  of 
the  retour  was  delivered  among  the  title-deeds.  The  right  of 
voting  was  not  made  out  by  Mr.  Gordon,  and  his  name  was 
expunged  from  the  roll.  He  had  called  on  Hughes  to  appear 
and  defend  him  from  eviction.  The  summons  concludes  that 
defenders  are  liable  in  warrandice,  «&c. ;  that  the  value  of  the 
freehold  qualification  is  1,0002.  and  concludes  also  for  damages, 
all  which  is  required,  in  consequence  of  the  warrandice  of  the 
disposition  being  incurred.  The  summons  demands  that  the 
defender  should  maintain  the  pursuer  in  peaceable  possession, 
or  otherwise ;  and  in  case  of  eviction,  should  be  decerned  to 

make  payment  of L  by  way  of  compensation.    I  have  stated 

this  summons  of  warrandice  at  length  ;  because  it  is  important 

to  be  considered  ^whether  this  is  to  be  taken  as  an  action      [  ^^^^  ] 

principally  on  warrandice,  or  of  two  descriptions,  on  warrandice, 

and  for  damages.    It  appears  to  me,  following  the  opinion  of 

one  of  the  Judges  in  the  Court  below,  that  the  action  rests  on 

the  warrandice ;  and  the  question  is,  whether  anything  has  been 
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HUOHJB8      evicted.    It  is  admitted,  thai  the  respondent  has  the  superiority ; 

ooiu>oN.  fti^d  the  complaint  is,  that  he  has  no  vote.  But  the  warrandice 
is  not  of  the  vote ;  and  you  cannot  go  beyond  the  disposition. 
It  is  said,  indeed,  that  the  disposition  has  reference  to  the 
missives  on  which  it  is  founded ;  but,  although  it  refers  to  the 
missives,  it  does  not  specify  what  missives.  The  question  now 
is  upon  the  disposition  of  the  superiority,  which  expresses  only 
a  conveyance  of  the  superiority.  The  obligation  is  the  founda- 
tion of  the  warrandice  in  the  disposition,  and  in  that,  there  is  no 
reference  to  the  missives.  But  suppose  the  missives  were 
referred  to  in  the  obligation,  the  introduction  of  the  mere  words 
*'  missives  "  would  not  give  a  construction  to  the  deed,  although 
it  might  give  a  right  to  have  the  deed  reformed,  or  of  action 
upon  the  case,  on  the  ground  of  fraud,  or  misrepresentation,  if 
that  could  be  made  out.  As  to  the  correspondence,  if  it  were 
admissible,  there  is  the  proposal  of  sale ;  the  answer  requiring 
particulars,  and  whether  there  was  a  freehold  qualification,  &c. 
the  reply,  that  it  has  a  vote,  and  undoubtedly  here  is  a  represen- 
tation; but  it  is  not  clear  that  this  was  the  subject  of  final 
agreement.    For  after  this,  it  appears  there  was  an  end  of  the 

[  *3i2  ]  treaty  upon  the  terms  proposed.  Afterwards,  *a  new  proposal^ 
as  to  price,  is  made  by  the  respondent's  agent,  which  is  accepted^ 
on  the  terms  that  Gordon  should  take  the  lands  as  they  stood* 
These  letters  I  have  stated  to  shew  how  dangerous  it  would  be 
to  admit,  in  actions  of  this  kind,  such  evidence.  How  does  it 
appear,  if  Hughes  had  been  called  on  to  warrant  the  vote,  that 
he  would  not  have  said  as  he  did,  with  respect  to  the  admeasure- 
ment of  the  lands ;  I  will  not  warrant,  you  must  take  it  as  it 
stands.  It  is  highly  dangerous  to  admit  such  evidence  to 
explain  a  deed,  unless  there  is  fraud  or  misrepresentation  to 
afibrd  a  ground.  The  question  is,  therefore,  whether  upon  a 
deed,  which  does  not  express  warranty  of  the  vote,  it  can  be 
held  that  the  appellant  is  bound.  The  action  proceeds  upon  the 
supposed  eviction  of  something  contained  in  the  warranty. 
Nothing,  as  to  the  right  of  voting,  is  contained  therein ;  nor  ia 
it  necessarily  incident  to  the  subject  thereby  disponed.  Before 
the  statute  of  1681,  the  right  was  confined  to  a  forty-shilling 
land  of  old  extent ;  and  where  that  is  the  ground  of  claim  the 
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statute  of  16  Geo.  II.  requires  proof  by  retour  of  old  extent,  of  a     Huohm 

date  prior  to  the  statute,  1681.    On  the  part  of  respondent,  it  is      ookdov. 

contended  that,  by  reference  to  the  missives,  the  deed  contains 

the  grant  of  a  right  of  voting ;  but  the  authorities  cited  from  the 

laws  of  Scotland,  and  of  England,  do  not,  in  any  degree,  sustain 

the  argument.    As  to  the  case  of  Wigglesworth  v.  Dalison,^ 

where  by  the  custom  of  the  country  a  way-going  crop  was  allowed 

to  the  tenant  for  years,  that  was  an  action  of  trespass,  which 

was  met  by  a  plea  of  title  *and  custom ;  and  there  may  be  a      I  *^^^  ] 

question,  whether  that  decision  is  right  in  all  its  parts.    The 

Court  held,  that  a  general  custom,  applicable  to  lands,  gave  a 

construction  to  the  deed.    The  real  state  of  the  case  is,  that 

where  custom  warrants  a  way-going  crop,  unless  the  tenant  has 

the  way-going  crop,  he  has  not,  in  effect,  the  land  for  twenty-one 

years.    When  a  transaction  is  concluded  by  solemn  deed,  that 

settles  the  right  between  the  parties;    and  unless  there  be 

misrepresentation,  knowingly  made  by  one  of  the  parties,  the 

legal  and  technical  import  of  the  deed  must  prevail.    As  to  the 

case  of  Clinan  v.  Cooke,t  rightly  understood,  it  is  an  authority 

against  the  respondent.    If  this  had  been  the  case  of  a  lease 

executed,  it  must  have  stood  according  to  the  terms  expressed, 

unless  reformed  for  fraud  or  misrepresentation.  There  is  nothing 

here  to  connect  the  deed  with  the  correspondence. 

The  form  of  action  being  on  a  warrandice,  the  question  is, 
whether  the  thing  described  in  the  warrandice  is  evicted.  As  to 
the  conclusion,  with  the  claim  of  damages,  it  cannot  warrant  a 
total  departure  from  all  forms  of  action. 

As  to  the  waiver  alleged,  the  expression  is.  If  you  amend,  I 
shall  be  ready  to  meet,  &c. ;  but  this,  I  think,  is  no  waiver. 
Lord  BoBERTsoN  says,  the  action  appears  to  rest  entirely  upon  the 
warrandice.  If  the  respondent  wished  to  have  the  right  of 
voting  warranted,  he  should  have  taken  care  to  have  had  it  so 
expressed  in  the  disposition.  The  summons  contains  no  con- 
clusion for  damages,  but  in  respect  of  the  eviction  of  the  thing 
warranted.  *The  judgment  is  upon  an  action  quanti  minoris,  [  *S14 1 
if  it  can  be  sustained  in  such  a  case ;  not  a  judgment  on  the 
warrandice.  It  is  founded  upon  the  supposed  previous  con- 
t  Doug.  196.  }  9  B.  B.  3  (1  Sch.  &  Lef.  22.) 
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IfaOHES 
GOXDON. 


tract  between  the  parties.  The  case  of  Edwards  v.  M'Leay, 
which  was  cited  from  Cooper's  Beports,!  was  decided  on  the 
ground  of  a  misrepresentation,  or  else  the  deed  could  not  have 
been  affected.  It  is  important  to  preserve  the  forms  of  actions. 
But  if  he  is  advised  that  he  has  grounds  to  maintain  such 
action,  the  judgment  here  is  not  to  preclude  Mr.  Gordon  from 
insisting  upon  his  claim,  in  a  right  form  of  action. 

Jtidgment  reversed,  without  prejudice  to  any  relief 
which  in  any  other  form  of  action  tht  respondent 
may  he  entitled  to. 


1819. 

May  20. 

Loid 
Vldox,  L.G. 

Loid 

BSD18DALB. 
[816  1 


[883] 


Scotland. — Appeal  fbom  the  Coubt  of  Session. 

WILLIAM  MACDONALD  v.  MBS.  ELIZABETH 
MACDONALD,  otherwise  LILLIE  and  JOHN 
LILLIE,  of  Forres,  her  HusbAlNd,  for  his  interest. 

(1  Bligh,  316—338.) 

A  law  agent  oontinuing  to  act  for  his  client,  held  responsible  for  a  loss 
caused  by  his  neglect,  although  twenty-five  years  had  elapsed  since  the 
transaction;  notwithstanding  a  correspondence  respecting  the  loss,  in 
which  the  client  acquiesced  without  remonstrance;  and  after  a 
settlement  of  accounts  with  the  representatiYCs  of  the  client,  and  a 
discharge  given  by  them  before  they  had  discovered  the  facts. 

[The  nature  of  the  case  sufficiently  appears  from  the  judg- 
ments.] 

The  Lord  Chancellor  moved  the  judgment : 

The  proceedings  in  this  case  were  instituted  in  1814,  and  as 
they  refer  to  transactions  commencing  in  1788,  the  case  de- 
serves great  attention.  It  is  a  claim  made  against  an  agent, 
for  compensation  on  account  of  negligence  in  providing  for  the 
interest  of  his  client.  It  is  admitted  that  Mr.  M'Donald  was 
highly  respectable  in  his  profession.  I  should  be  unwilling  to 
act  on  any  principle  adverse  to  the  doctrines  of  presumption  or 
prescription.    If  this  is  to  be  represented  as  a  cause  of  action 


t  G.  Ooop.  308,  on  app.  2  Swanst.  287,  14  B.  B.  261. 
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arising  in  1788,  and  there  was  nothing  to  keep  it  alive,  it  would    Maodorald 
be  too  dangerous  to  inquire  into  it.    But,  unless  I  mistake  the   maodorald 
nature  of  the   case,  there  certainly  was  negligence;  and  the    a^^dLiujE. 
ground  of  the  complaint  is  not  taken  away  by  lapse  of  time, 
or  the  nature  of  the  transactions  which    have    since    taken 
place. 

The  word  negligence,  I  do  not  use  in  a  sense  reproachful  to 
the  memory  of  Mr.  M'Donald  the  writer. 

In     1788,     M'Donald     the    father     (Finlarig)     employed 

M'Donald  the  writer  to  place  out  his  money  on  good  securities. 

Colonel  Campbell  was  a  man  in  suspicious  circumstances,  as  we 

may  understand  from  the  advice  against  real  securities,  on 

account  of  the  evidence  which  it  would  furnish  upon  record.   The 

fact  that  he  wanted  lOOOZ.  is  a  proof  that  he  was  not  in  easy 

circumstances.    Colonel  ^Campbell  was  obligee  in  a  bond  from      [  *3  4  ] 

M'Niel,  and  M'Donald  the  writer  gets  an  assignment  of  this 

bond  as  an  additional  security.     There  is  no  doubt  that  the 

bond  was    assigned ;    it   must  be  inferred  that  M'Donald  the 

father  knew  that  his  money  was  lent  on  a  bond.     That  might 

have  been  an  objection  in  England,  though  not  in  Scotland.! 

The  policy  of  the  law  requires  that  we  should  hold  that  Mac- 

donald  the  writer  knew  that  intimation  was  necessary,  and  that 

the  security  was  imperfect  without  it.    By  a  letter  written  in 

January,   1792,   from  Macdonald  the  writer  to    Campbell,  it 

appears  that  Macdonald  the  father  intended  to  call  up  the  money ; 

or  that  Macdonald  the  writer,  knowing  the  risk  of  Campbell's 

insolvency,  desired  it.    In  that  letter,  he  says,  ''  I  had  a  letter 

lately  from  my  namesake,  who  lent  you  lOOOL  some  years  ago, 

upon  your  own  bond  simply,  containing  an  assignation  to  a  bond 

of  Captain   Hector's,  for  the  like  sum,  and  he  mentions  his 

intention  of  sending  me  the  bond,  as  he  wants  the  money," 

There  has  been  much  argument  as  to  the  question  in  whose 
possession  the  bonds  were ';  but  it  is  not  material.    It  is  fully 

t  Because  heritable  bonds  charge  England.     [This  note  is  not,  nor  is 

the    land    specificaUy,    and,    when  the  text  to  which  it  relates,  quite 

perfected   by   seisin,  operate   as   a  intelligible. — E.  0.] 
direct  conveyance  by  mortgage,  in 
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Uaodonald  ascertained  that,  at  a  Babseqaent  period,  the  bonds  must  have 
If  AODONALD  ^^^  ^  ^^^  possession  of  Macdonald  the  writer.  At  this  time, 
andLu.UK.  Macdonald  the  writer  was  negociating  securities  from  Colonel 
Campbell;  and  then,  not  confiding  in  the  circumstances  of 
[  *836  ]  Campbell,  occurs  *the  expression  as  to  heritable  securities.  It 
is  not  easy  to  understand  the  expression,  as  to  securities  of 
record,  in  any  but  one  way.  The  accounts  sent  in  (the  first,  the 
second,  and  the  third,  being  further  parts  of  the  same  account) » 
may  be  said  to  have  been  in  the  possession  of  Macdonald  the 
father,  from  2nd  April,  1792,  up  to  the  year  1811.  There  is^ 
in  these  accounts,  an  item  thus :  ''  By  three  years'  interest  from 
bond  and  assignation."  This  is  said  to  be  an  intimation  to 
the  father ;  but  from  the  complexion  of  the  accounts,  and  the 
other  transactions,  it  is  just  to  say  that  Macdonald  the  writer 
was,  in  the  amplest  sense,  the  man  of  business  of  Macdonald 
the  father,  and  bound  to  advise  and  act  for  him.  Colonel 
Campbell  died  in  1792,  in  a  state  of  embarrassment.  Imme- 
diately following  that  event,  there  is  a  letter  from  Macdonald  the 
writer,  intimating  that  his  affairs  might  be  retrieved. 

Macdonald  the  writer  still  continued  to  be  the  man  of  business 
for  the  father,  and  afterwards  for  the  representatives.  If  the 
bond  of  M'Niel  had  been  intimated,  the  insolvency  of  Campbell 
would  not  have  prevented  their  putting  it  in  suit.  But  no 
demand  was  made  upon  it;  and  in  the  correspondence  it  is. 
remarkable,  that  in  all  the  letters  between  Macdonald  the  father^ 
and  Macdonald  the  writer,  no  mention  is  made  relative  to  the 
bond  supposed  to  be  assigned,  or  the  intimation  of  it,  or  the 
reason  why  it  was  not  made  effectual,  if  completed.  To  meet 
this  observation,  it  is  said  that  if  there  be  taciturnity,  courta 
do  not  inquire ;  and  undoubtedly,  though  nothing  is  more  im- 
[  *H36  ]  portant  *than  to  hold  professional  men  to  accuracy,  yet  on  the 
other  hand,  they  ought  not  to  be  made  to  account,  twenty-five 
years  after  a  transaction,  if  the  circumstances  of  the  particular 
case  make  it  unreasonable ;  but  circumstances  are  to  be  con* 
sidered.  Whether  the  father  knew  the  law  of  intimation,  is 
doubtful ;  but  the  writer  must  have  known  it,  and  ought  to  have 
acted  upon  it.  This  is  the  taciturnity,  not  of  Macdonald  the 
father,  but  of  Macdonald  the  writer.    The  representatives,  when 
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they  find  the  papers  as  to  the  bond  and  assignment,  call  upon  Maodonald 
Macdonald ;  and,  looking  at  the  letters,  it  is  difficult  to  read  maodonald 
them,  and  suppose  he  had  lost  his  memory.  He  could  not  have  ^^  Lii*lib. 
forgotten  so  far  the  transaction  as  to  call  that  a  deposit,  which, 
in  the  accounts,  he  had  called  an  assignment.  This  case,  there- 
fore, by  its  circumstances,  is  taken  out  of  the  principles  of  pre- 
sumption and  prescription,  which  ought  to  protect  professional 
men.  On  these  grounds,  and  a  fair  view  of  the  case,  as  a  jury- 
man, it  is  my  opinion  that  the  bond  was  not  intimated ;  and  by 
reason  of  non-intimation,  the  debt  was  lost  from  the  estate.  Either 
the  want  of  intimation  caused  the  loss,  or,  if  it  was  intimated, 
and  the  doctrine  of  set-off  had  applied,  Colonel  Campbell  might 
have  been  called  upon  forthwith  to  pay,  and,  at  that  time,  could 
have  paid ;  because  he  afterwards  raises  8000Z.  on  different  bonds. 
That  transaction  could  never  have  furnished  a  defence  against  a 
bond  duly  intimated.  Professional  men  must  be  strictly  held  to 
such  accuracy  as  to  give  security  to  their  employers.  *Lapse  of  [  ^7  ) 
time,  under  circumstances,  may  be  an  excuse ;  but  the  former  prin- 
ciple preponderates  here:  and  as  the  safety  of  clients  ought 
not  to  be  discussed  at  the  expense  of  their  representatives,  this 
ease  ought  to  be  affirmed  with  802.  costs. 

LoBD  Bbdbsdalb: 

Macdonald  the  writer  recommended  the  security  of  his  own 
client,  Campbell,  with  collateral  securities.  It  is  clear  that  no 
intimation  was  given,  because  of  the  transaction  in  1789,  where 
M'Niel  became  security  for  Campbell  to  the  amount  of  8000Z. 
If  M'Niel  had  been  debtor  to  Campbell  in  lOOOZ.  that  transaction 
would  have  taken  place  in  a  different  form.  When  Campbell 
died,  and  his  afiiairs  were  in  a  state  of  insolvency,  Macdonald  does 
not  give  notice  immediately ;  but  in  December  following,  stating 
the  circumstances,  and  the  necessity  of  going  upon  the  estate  of 
Campbell,  he  does  not  mention  a  word  of  the  demand  against 
M'Niel.  If  Macdonald  had  not  been  then  conscious  that  no 
demand  could  be  made,  he  would  have  spoken  of  the  claim  on 
him.  His  memory  was  then  full;  because  it  was  but  a  few 
years  after  the  transaction,  and  then  he  must  have  known 
whether  he  had  given  intimation.     The  letter  of  1818  clearly 
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[  •838  ] 


Maodonald  proves  that  there  was  no  intimation,  f  There  was  *no  necesaitjr 
Macdokald  to  ^fti^  'or  winding  up  the  affairs  of  Campbell's  estate.  These 
*^?if«^""'  transactions  could  arise  from  this  circumstance  only,  that 
there  had  been  no  intimation.  The  negligence  is  clear.  As  to 
length  of  time,  the  letter  of  1818  holds  out  hope  as  against 
M'Niel.  There  was  no  negligence  in  Finlarig,  or  his  represen- 
tatives. He  was  a  person  of  ignorance,  trusting  to  his  legal 
adviser,  and  the  representatives  acted  as  soon  as  they  had  in- 
formation. 

Jvdgment  affirmed. 


t  It  IB  a  letter  from  McDonald  the 
writer  to  Mr.  Lillie,  dated  March  26, 
1813.  It  oontains  the  following 
passages: 

<*I  can  now,  however,  tell  you 
that  Captain  M'Xeil  was  not  bound 
as  cautioner  along  with  Colonel 
Charles  Campbell ;  for,  at  that  time, 
the  Colonel  was  in  great  credit,  and 
in  possession  of  a  large  estate ;  but 
the  Colonel  gaye  him  a  bond  of  the 
Captain's  for  1,000/.  by  way  of 
deposit,  as  additional  security,  with 
his  own  bond  for  the  1,000/.  of 
Finlarig's  money  lent  him;  and  upon 
the  Colonel's  death,  it  was  found 
that  he  was  so  much  involved  in 
transactions   with   Captain    M'Niel 


that  it  is  difficult  to  say  what  may  be 
recovered  from  Captain  M'Neil,  or 
how  far  he  may  be  liable,  until  the 
process  of  ranking  and  division, 
among  the  Colonel's  creditors,  is 
deliberately  examined  into,  which 
must  take  time,  as  there  is  no  access, 
at  present,  to  that  part  of  the  process, 
which  is  most  material  to  be  looked 
into,  it  being  borrowed  up  by  one  of 
the  agents  for  creditors,  who  has 
either  mislaid  it,  or  lent  it  to  some 
other  of  the  agents,  and  requires 
time  to  be  got  at.  At  any  rate,  there 
are  further  dividends  to  be  made,  of 
which  Mrs.  Lillie  draws  her  share; 
which  is  all  I  can  say  on  the  subject 
at  present." 
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Scotland. — Appeal  prom  thb  Court  op  Session. 
CASE    OF    THE    QUEENSBEERY    LEASES.         jw"J,\9, 

(I  Bligh,  339— 532.)  10,12.* 

The  powers  of  an  heir  of  tailzie  under  Scotch  law — i.e.,  an  entail  which         i^j^ 
cannot  be  barred  by  the  means  allowed  by  English  law,  and  which  is    Bldon,  L.C. 
expressly  authorised  by  a  Scotch  statute— in  respect  of  leasing,  considered.  Lord 

In  what  respects  an  heir  of  tailzie  is  absolute  owner  of  the  estate,  and    Bbdssdalx, 
in  what  reepeots  he  is  bound  to  administer  for  the  benefit  of  his        [  339  ] 
successors  under  the  entail. 

The  word  **  dispone,"  in  the  prohibitory  clause  of  a  Scotch  entail,  has 
the  same  meaning  and  operation  as  the  word  *'  alienate.'* 

Those  words  prohibit  long  leases,  as  alienations  inconsistent  with  a  due 
administration  of  the  estate. 
A  lease  for  57  years  is  a  long  lease  within  the  meaning  of  the  prohibition. 
Words  prohibiting  alienation  affect  a  lease  by  which  the  grantor  of  the 
lease,  the  heir  of  entail  in  possession,  does  not  reserve  to  the  succeeding 
heir  of  entail  the  same  benefit  as  to  himself,  as,  by  reserying  a  given 
rent  to  the  grantor  during  his  life,  or  for  the  first  years  of  the  term,  and 
a  smaller  rent  after  his  decease,  or  for  the  remainder  of  the  term. 
Grassum  (a  fine  taken  upon  granting  a  lease),  is  anticipated  rent. 
Therefore,  a  lease  made  upon  a  grassum  paid  to  the  grantor,  is  an 
alienation  pro  tanto  of  the  rent. 

A  power  in  an  entail  to  make  leases  '*  without  diminution  of  the 
rental,  at  the  least  at  the  just  avail  for  the  time,"  means,  at  the  fair 
value  at  the  time  of  leasing,  not  the  last  rent,  which  may  have  been  paid 
a  century  before. 
"  Bental"mthat  clause  of  theentail  is  thesame  in  construction  as  '*rent." 
The  heir  in  possession  taking  a  grassum  effects  a  diminution  of  the 
rental  or  rent,  and  does  not  take  the  just  avail  for  the  time. 

It  is  a  diminution  of  the  rent  if  grassum  was  taken  upon  a  preceding 
lease,  and,  such  lease  being  surrendered  before  its  expiration,  a  new 
lease  is  granted  at  the  old  rent. 

Leases  granted  upon  such  terms  are  void,  as  between  the  heirs  of  the       *3 10 
entail. 

Whe&er  leases  granted  for  31  years,  or  so  many  years  as  the  Court  of 
Session  or  House  of  Lords  shall  deem  to  be  within  the  power  of  the  heir 
of  entail,  are  void  as  uncertain,  and  not  according  to  a  due  administra- 
tion of  an  entailed  estate.     Quaere, 

Leases  made  by  the  heir  of  entail  in  possession,  for  nineteen  years, 
with  covenant  to  renew  annually  during  his  life,  are  not  void,  as  being  a 
transgression  of  the  power  to  lease  for  the  setter's  life,  or  nineteen  years. 
.  Numerous  leases  granted  by  the  heir  of  entail  for  his  own  benefit,  and 
to  the  prejudice  of  the  succeeding  heir  of  entail,  operate  as  a  fraud  upon 
theentail. 

These  were  appeals  arising  out  of  various  actions  of  de- 
clarator and  redaction,  in  which  the  trustees  of  the  late  Duke  of 
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Case  ov  the  Queensberry,  the  present  Duke  of  Buccleugh  and  Queensberry, 
B^^t  ^^^  ^^^  o'  Wemyss  and  March,  and  certain  lessees  of  the  late 
LEA8E&  Duke  of  Queensberry,  were  parties.  The  cases  turned  upon  the 
construction  of  two  entails;  the  one  called  the  March  and 
Neidpath,  the  other  the  Q^^oi^Bberry  entail :  and  the  principal 
questions  arising  and  discussed  in  the  cause  were, — 1st.  Whether, 
in  the  prohibitory  clause  of  an  entail,  the  word  ''  dispone  "  was 
equivalent  to  the  word  alienate,  and  had  the  same  effect  to  pre- 
vent alienation  ?  2nd.  Whether  long  leases,  and  of  what  endur- 
ance, were  alienations?  8rd.  Whether  taking  grassum  was  a 
breach  of  the  prohibition  to  aUenate  ?  4th.  What  was  the  true 
construction  of  a  power  given  to  the  heir  of  tailzie  in  possession 
to  make  leases  "  without  diminution  of  the  rental,  at  the  least 
at  the  just  avail  for  the  time ; "  whether  it  meant  the  last  pre- 
ceding rent  taken,  or  the  fair  value  at  the  time  of  leasing ;  and 
[  *34i,  n.  ]  ^whether  taking  a  grassum  was  a  breach  of  that  condition  annexed 
to  the  power  of  leasing  ?  6th.  Whether  leases  for  81  years,  or 
if  the  Court  of  Session  or  House  of  Lords  should  hold  such  leases 
to  be  void  as  too  long,  then  for  such  period  as  those  Courts  should 
approve,  were  good  leases,  i.e.  whether  the  Court  would  restrict 
the  endurance,  and  define  the  ish  for  the  parties  ?  6th.  Whether 
leases  for  nineteen  years,  with  obUgations  to  renew  for  the  same 
period  annually  during  the  life  of  the  grantor,  were  prohibited, 
as  being  for  the  setter's  lifetime  and  nineteen  years?  7th. 
Whether  leases  at  the  same  rent,  substituted  for  and  upon  the 
surrender  of  former  leases,  which  had  been  made  with  grassum, 
could  be  sustained  ?  And' finally.  Whether  leases  of  the  several 
descriptions  before  stated,  granted  by  the  heir  of  entail  in  pos- 
session to  the  amount  of  many  hundred,  were  to  be  considered 
as  frauds  upon  the  successors  in  the  entail. 

The  appeal  was  before  the  House  of  Lords  in  the  year  1817, 
and  on  the  10th  of  July  was  remitted,  with  special  directions, 
for  the  reconsideration  of  the  Court  of  Session.  After  judgment 
upon  the  remit,  the  cause  now  came  for  the  final  decision  of,  the 
House  of  Lords. 

[The  case  was  elaborately  argued  at  the  bar  of  the  House,  and 
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on  the  final  consideration,  the  following  judgments  were  pro-  cabb  of  thk 
Bounced:]  ^^^^ 


The  Lobd  Chancsllob  (Lord  Eldon)  :  j^if  2. 

My  Lords, — This  is  unquestionably  the  most  weighty  and  im- 
portant cauBGy  which,  in  the  course  of  my  professional  life, 
either  at  the  bar  or  in  a  judicial  situation,  I  have  ever  had 
occasion  to  consider :  important  in  its  ^consequences  as  a  ques-  [  *34i  ] 
lion  of  great  value  to  those  who  are  directly  interested  in  it ; 
bat  in  that  *point  of  view,  it  sinks,  as  it  seems  to  me,  into  abso-  [  ^342  ] 
lute  insignificance,  when  it  is  considered,  with  reference  to  the 
effect  which  the  judgment  in  this  cause,  whatever  it  may  happen 
to  be,  must  have  upon  the  interest  of  landed  proprietors  of 
Scotland. 

In  order  to  render  the  question  intelligible,  it  becomes  neces- 
sary to  enter  into  a  statement  of  the  law  of  Scotland  as  refer- 
rible  to  the  facts  and  circumstances  of  this  case,— the  law  of 
Scotland,  not  as  it  is  understood  in  interpretation,  but  as  it  is 
to  be  found  in  Acts  of  Parliament ;  for  the  question  between 
these  parties  arises  upon  what  is  the  true  intent  and  meaning  of 
au  Act  passed  in  Scotland  in  1685,  which  is  their  Act  respect- 
ing tailzies.  Tailzies  existed  long  before  that  period,  but  the 
present  case  is  to  be  considered  upon  the  true  construction  of 
that  Act  of  Parliament,  as  attaching  upon  the  tailzies  of  the 
March  and  Neidpath  estates,  and  the  Queensberry  estate. 

Before  and  since  the  passing  of  that  Act,  it  has  been  the  sub- 
ject of  much  controversy,  what  is  the  law  of  Scotland  as  to  the 
interpretation  of  tailzies.  They  have  been  treated  as  matters 
ttrictisHmi  juiiSf  as  not  to  be  construed  by  intention,  but  only 
on  what  you  find  embodied  (to  use  their  phrase)  in  expression ; 
and  those  principles  have  certainly,  before  and  since  the  Act, 
been  applied  to  tailzied  instruments. 
That  Act  of  Parliament  (Scots  Act,  1686,)  is  in  these  words :  [  343  ] 

"  Our  Sovereign  Lord,  with  advice  and  consent  of  his  Estates 
of  Parliament,  statutes  and  declares,  that  it  shall  be  lawful  to  his 
Majesty's  subjects  to  tailzie  their  lands  and  estates,  and  to 
substitute  heirs  in  their  tailzies,  with  such  provisions  and 
conditions  as  they  shall  think  fit,  and  to  affect  the  said  tailzies 
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Cabk  of  the  with  irritant  and  resolutive  clauses,  whereby  it  -shall  not  be 
BBRBT  lawful  to  the  heirs  of  tailzie  to  f  sell,  annailzie  or  dispone  the 
Lbases.  g^ij  lands,  or  any  part  thereof,  or  contract  debt,  or  do  any  other 
deed  whereby  the  samen  may  be  apprysed,  adjudged  or  evicted 
from  the  others  substitute  in  the  tailzie,  or  the  succession 
frustrate  or  interrupted,  declaring  all  such  deeds  to  be  in 
themselves  null  and  void,  and  that  the  next  heir  of  tailzie  may 
immediately,  upon  contravention,  pursue  declarators  thereof, 
and  serve  himself  heir  to  him  who  died  last  infeft  in  the  fee, 
and  did  not  contravene,  without  necessity  anjrwise  to  represent 
the  contravener.  It  is  always  declared,  that  such  tailzies  shall 
only  be  allowed  in  which  the  aforesaid  irritant  and  resolutive 
clauses  are  insert  in  the  procuratories  of  resignation,  charters, 
precepts  and  instruments  of  seisin,  and  the  original  tailzie  once 
produced  before  the  Lords  of  Session  judicially,  who  are  hereby 
ordained  to  interpose  their  authority  thereto,  and  that  record  be 
made  in  a  particular  register-book,  to  be  kept  for  that  effect, 
wherein  shall  be  recorded  the  names  of  the  maker  of  the  tailzie, 
and  of  the  heirs  of  tailzie,  and  the  general  designations  of  the 
lordships  and  baronies,  and  the  provisions  and  conditions 
contained  in  the  tailzie,  with  the  foresaid  irritant  and  resolutive 
clauses  subjoined  thereto,  to  remain  in  the  said  register  ad  per- 
petuam  rei  memoriam ;  and  for  which  record  there  shall  be  paid 
to  the  clerk  of  register  and  his  deputes,  the  same  dues  as  is  paid 
[  *H44  ]  for  the  registration  of  seisins ;  and  which  provisions  *and  irritant 
clauses  shall  be  repeated  in  all  the  subsequent  conveyances  of 
the  said  tailzied  estate  to  any  of  the  heirs  of  tailzie ;  and  being 
so  insert,  his  Majesty,  with  advice  and  consent  foresaid,  declares 
the  samen  to  be  real  and  effectual,  not  only  against  the  contra- 
veners  and  their  heirs,  but  also  against  their  creditors, 
comprisers,  adjudgers,  and  other  singular  successors  whatsoever, 
whether  by  legal  or  conventional  titles.  It  is  always  hereby 
declared,  that  if  the  said  provisions  and  irritant  clauses  shall 
not  be  repeated  in  the  rights  and  conveyances,  whereby  any  of 
the  heirs  of  tailzie  shall  brook  or  enjoy  the  tailzied  estate,  the 

t  Here   the   LoRn   Ohangsllor      alienate  and  dispone,"  which  oocur 
noticed   the   arguments   upon    the      afterwards,  p.  16  past,  1  Bli.  360. 
construction   of    the   words    "sell, 
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said  omission  shall  import  a  contravention  of  the  irritant  and  cabb  of  thb 
leflolntiTe  claases  against  the  person  and  his  heirs  who  shall       berbt^ 
omit  to  insert  the  same,  whereby  the  said  estate  shall  ipso  facto      Lsabes 
fall,  accresce,  and  be  devolved  to  the  next  heir  of  tailzie,  but  shall 
not  militate  against  creditors,  and  other  singular  successors  who 
shall  happen  to  have  contracted  bond  fide  with  the  person  who 
stood  infeft  in  the  said  estate,  without  the  saids  irritant  and 
resolutive  clauses  in  the  body  of  his  right." 

And  then  there  is  a  saving  of  his  Majesty's  confiscations  and 
fines. 

Without  entering  at  present  into  other  considerations  relative 
to  this  Act,  it  appears  that  authorizing  certain  entails,  it  requires, 
in  order  to  make  them  good,  at  least  against  claims  of  third 
persons,  that  they  should  have  prohibitory,  irritant  and  resolutive 
clauses;  and  it  has  always  been  held,  that  clauses  of  each  of 
these  kinds  are  necessary  to  give  the  effect  to  those  tailzies  which 
this  Act  of  Parliament  intends  should  be  given. 

In  construction  this  also  seems  to  have  been  settled,  that  you 
cannot  entail  unless  there  is  an  express  prohibition ;  you  cannot 
entail  by  implication.  That  appears  to  have  been  intentionally 
prevented  by  some  of  the  expressions  used  in  the  Act  of 
Parliament.  If  *there  be  no  prohibition  to  sell,  annailzie  and  [  ^^^^  ] 
dispone,  a  prohibition  to  make  any  deed  by  which  persons  might 
be  evicted  has  been  held  insufficient.  And  so  it  has  been 
decided  in  the  case  of  other  implications,  that  the  prohibitions 
from  which  they  appear  to  arise  by  necessary  consequence  would 
not  deprive  the  heirs  of  tailzie  of  the  power  over  the  estate  as  to 
matters  not  expressly  prohibited.  Unless  there  is  a  prohibition 
of  each  sort,  the  heir  of  tailzie  is  free  to  take  advantage  of  the 
omission.  Where,  for  instance,  the  prohibition  is  not  to  alter 
the  succession ;  nothing  in  the  world  could  more  clearly 
interrupt  the  succession  than  the  sale  of  the  estate ;  and  yet  a 
prohibition  to  interrupt  the  succession  would  not  prevent  a  sale 
by  the  heir.  I  conceive  also,  that  if  the  clause  de  non  alienafido 
fail,  the  acts  prohibited  not  being  stated  again  in  the  irritant 
clauses  as  acts  that  are  prohibited,  they  are  not  effectually 
prohibited.  If  the  clauses  are  not  complete,  the  frame  of  the 
tailzie  would  not  be  sufficient  to  protect  those  who  are  to  take 
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Case  of  tbr  under  it ;  and  indeed  in  some  decisions,  this  sort  of  construction 
BBBBT  h&B  been  carried  to  a  length,  which  I  confess  has  surprised  me 
Lbasbs.  ^^^y  nm^ij .  lJ^t  ^  Judge  must  take  care  that  the  surprise  which 
affects  his  mind,  shall  not  affect  the  law  as  settled  by  decisions. 
Nothing  surprised  me  more  (to  mention  one  among  many)  than 
the  Duntreath  case,f  in  which  it  was  held  by  this  House,  contrary 
to  the  opinion  of  the  Court  below,  that  where  there  were 
prohibitions  against  the  heirs  of  tailzie,  yet,  as  the  first  taker 
under  the  disposition  was  known  to  the  law  of  Scotland  as  the 
[  •846  j  institute,  *and  not  as  the  heir,  he  was  not  affected  by  the 
prohibitory  or  other  clauses,  notwithstanding  the  person  who 
had  framed  the  tailzie,  the  donor  of  the  gift,  had  called  that  very 
individual,  in  many  many  places  in  his  tailzie,  an  heir  of  tailzie. 
Li  considering  the  two  deeds  of  entail  upon  which  this  question 
arises,  attention  must  be  paid  to  what  may  be  represented  as  the 
difference  between  the  primd  facie  and  obvious  meaning  of  those 
instruments,  and  what  may  be  contended  to  be  their  legal 
construction. 

The  entail  of  the  March  or  Neidpath  estate  was  effected  by  a  deed 
bearing  date  the  12th  of  October,  1698,  but  not  recorded  till  the  year 
1781.  It  appears  from  the  leases,  that  the  late  Duke  of  Queens- 
berry  had  possessed  the  estate  from  the  year  1731  to  the  year 
1781,  before  this  entail  was  recorded,  as  the  statute  requires  it 
should  be,  yet  the  late  Duke  raised  a  very  considerable  sum  of 
money  upon  the  estate  soon  after  he  succeeded  to  the  Queens- 
berry  estate  in  1772. 

This  deed  of  entail  was  made  upon  the  marriage  of  Lord 
William  Douglas  with  Lady  Jane  Hay,  stating  that  in  contem- 
plation of  the  marriage,  "  William  Duke  of  Queensberry,  in  virtue 
of  the  power  and  faculty  reserved  to  him  by  the  infeftments  of 
the  lordship  of  Neidpath,  be  thir  presents  binds  and  obliges  him, 
and  his  heirs  and  successors  whatsoever,  upon  his  own  proper 
charges  and  expenses,  to  duly  and  lawfully  infeft  and  sease  the 
said  Lord  William  Douglas,  and  his  heirs  male  and  of  tailzie 
after  mentioned,  in  the  lordship  of  Neidpath,  containing  and 
comprehending  the  several  lands,  baronies  (and  so  forth), 
particularly  and  generally  after  mentioned,  to  be  holden  from  his 

t  EdmoniUmt  v.  Edmanstone,  Nov.  24,  1769,  D.  P.  15  April,  1771. 
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*Grace  and  his  foresaids,  of  his  immediate  superiors  thereof,  Oasb  of  the 
sieklike   and    as    freely  as  he  holds  the  same  himself,   and       bbb'bt 
that  he  is  to  do  this  by  resignation  in  favour  of  the  said  William       ^'B^Jm- 
Lord  Douglas  his  son,  and  the  heirs-male  to  be  procreat  betwix 
him  and  the  said  Lady  Jane  Hay  his  promised  spouse ;  which 
failing,  to  the  heirs  male  of  his  body  to  be  procreat  in  any 
other  lawful  marriage ; " — (I  call  your  attention  to  the  words, 
that  he  is  to  do  it  by  resignation,  without  stopping  to  state  my 
reason  at  present ; ) — "  which  failing,   to  the  other  heirs  of 
tailzie  after  specified,  according  to  the  order  underwritten,  under 
the  express  provisions,  reservations,  Umitations  and  ct/uditions, 
hereafter  rehearsed,  and  no  otherwise;    and  for  making  the 
aforesaid  resignation,  the  said  William  Duke  of  Queensberry  and 
Lord  William  Douglas  make  (certain  persons)  their  very  lawful 
and  irrevocable  procurators  for  them,  and  in  their  names  to  resign, 
surrender,  overgive  and  deliver,  as  they  be  thir  presents  resign,  sur- 
render, overgive  and  deliver,  all  and  haill  the  lordship  of  Neidpath." 
The  tailzie  then,  at  great  length,  mentions  the  particulars 
which  form  that  lordship,  among  which  are,  ''  All  and  haill  the 
tenandry  of  the  Holy  Cross  Elirk  of  Peebles ;  and  moreover  all 
and  sundry  the  lands  and  barony  of  Newlands,  the  lands  and 
barony  of  Linton  respectively,  with  their  pertinents  called  Eirk- 
wird  and  Lochwird ;  and  further,  the  lands,  baronies  and  others 
under  written."     The  particulars  comprehended  under  those 
words,  lordships,  baronies,  and  others  underwritten,  are  distin- 
guished in  this  tailzie  as  what  are  called  warrandice  lands. 

Then  the  entail  goes  on  to  state  who  are  the  heirs  *of  entail,  [  *348  ] 
and  the  substitutes,  and  then  there  is  a  reservation  in  the 
following  words :  "  Beserving  always  to  the  said  WiUiam  Duke 
oi  Queensberry  his  liferent  of  the  haill  lands,  baronies,  lordship 
and  others  above  rehearst,  except  as  to  those  parts  thereof 
particularly  after  specified,  which  are  hereby  allocate  to  the  said 
Lord  William  Douglas  for  his  present  maintenance,  and  to  the 
said  Lady  Jane  Hay  for  her  liferent,  as  the  same  shall  happen  to 
fall  out,  and  during  the  existence  thereof  respective :  "  then 
follows  this  clause,  ''  notwithstanding  the  right  of  fee  of  the  said 
haill  lordship  and  warrandice  lands  a-specified  be  hereby 
conveyed  and  established  in  favours  of  the  said  William  Lord 
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Caab  of  the  Douglas  and  his  foresaids,  and  of  the  other  heirs  of  tailzie  above 

BBBBT*      mentioned,  yet  it  shall  be  always  lawful  to,  and  entirely  in  the 

LxABEs.      power  and  liberty  of  the  said  William  Duke  of  Queensberry,  by 

himself  alone,  at  any  time  during  his  life,  without  consent  of  the 

said    Lord    William    Douglas    his    son,  and  his  heirs  above 

mentioned,  or  of  any  other  of  the  heirs  of  tailzie  a-specified, 

hereby  appointed  to  succeed  in  the  lands,  baronies,  lordship  and 

others  a-written,  to  sell,  alienate  and  dispone  the  lands   of 

Newlands  and  Linton,  and  also  the  tenantry  of  Holy  Gross  Kirk 

of  Peebles,  comprehending  all  and  sundry  the  particular  lands, 

annualrents,  and  so    forth,  that  is,  the  lands  of   Newlands, 

Linton,  and  Holy  Gross  EirK  of  Peebles,  and  all  and  haill  the 

foresaid  tenandry  of    the  said  Holy  Cross  Eirk  of    Peebles, 

comprehending  the  lands,  &c.  in  favour  of  any  other  person  or 

persons  he  shall  think  fit,  and  likewise  to  burden  the  said  lands 

[  *349  ]      and  oihers  immediately  *above  rehearst,"  (that  is,  those  three 

parcels  of  land,)  "with  such  debts  or  sums  of  money  as  his 

Grace  shall  appoint,  either  by  bonds  of  provision  or  any  other 

rights  or  obligements,  albeit  the  same  be  only  personal  rights 

containing  no  clause  of  infeftment ;  and  likewise  reserving  power 

and  liberty  to  the  said  William  Duke  of  Queensberry  during  his 

lifetime,  to  set  tacks  of  the  haill  lands,  baronies  and  others 

immediately  above  rehearst,  for  payment  of  such  yearly  duties, 

and  for  such  space  and  endurance  as  he  shall  think  just,  and  to 

set  tacks  of  the  remanent  lands  and  others  above  rehearst, 

except  these  which    are    allocated    hereby  to  the  said  Lord 

William  for  his  present  maintenance,  and  to  the  said  Lady  Jane 

for  her  liferent  from  and  during  the  time  that  her  said  liferent 

shall  exist,  and  that  for  such  duties  as  he  shall  think  fit,  and  to 

continue  during  all  the  days  of  his  lifetime ; " — (I  read  these 

words,  because  in  the  primd  facie^  or  if  I  may  so  state  it,  the 

English  meaning,  we  should  infer  from  this  sort  of  positive 

provision,  that  the  general  words  of  disposition  which  the  author 

of  this  entail  had  made  as  against  himself,   would  tie  up  his 

hands  from  doing  those  acts,  unless  he  had  reserved  to  himself 

permission  to  do  those  acts  which  I  mention,  because  it  will  be 

necessary  to  go  into  a  great  deal  of  discussion  on  points  of 

this  nature ; )— "  and  likewise  to  burden  the  said  lands,  and 
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set  tacks  thereof  in  manner  above  written ;  all  which  rights  to  Case  of  the 
be  granted  by  the  said  William  Duke  of  Queensberry,  in  the  m^r' 
respective  cases  above  mentioned,  are  hereby  declared  to  be  good,  i^b^bes. 
valid,  legal  and  effectual,  and  with  the  bnrden  whereof  the  lands 
and  estate  a-mentioned,  *in  the  cases  above  rehearst,  is  hereby  [  •sso  ] 
disponed  to  the  said  Lord  William  Douglas  " — (I  lay  a  stress  on 
the  words  "  disponed,"  and  '*  disponed  to,"  and  small  variations 
of  that  kind,  not  from  a  sense  of  any  intrinsic  difference  in  the 
phrases  "dispone,"  "dispone  to,"  "dispone  of,"  &c.  but  on 
account  of  the  observations  which  I  find  in  the  printed  cases,)  — 
"  to  the  said  Lord  William  Douglas,  and  his  heirs-male  foresaids 
in  fee,  and  to  the  other  heirs  of  tailzie  a-written,  and  that  not 
only  against  the  said  Lord  William  Douglas,  and  the  heirs  of 
tailzie  respective  above  specified,  but  also  against  all  singular 
successors,  whether  legal  or  conventional,  who  shall  have  right  to 
the  lands,  baronies  and  others  above  disponed  in  all  time  coming." 
Then  the  heirs  of  tailzie  are  bound  to  confirm  the  deeds  of 
William  Duke  of  Queensberry,  with  respect  to  these  excepted 
lands  of  Lintoun  and  Newlands ;  and  then  follows  this  clause, 
which  appears  to  me  not  to  be  altogether  immaterial  with  a  view 
to  observations  which  I  shall  have  to  make  by  and  by ;  "  and  in 
like  manner  it  is  hereby  expressly  provided  and  declared, 
and  to  be  provided  and  contained  in  the  resignations,  charters 
and  infeftments,  and  all  the  subsequent  rights  to  follow 
thereupon,  that  all  and  sundry  the  foresaids  lands  and  baronies 
of  Newlands  and  Lintoun,  and  tenandries  of  the  Holy  Gross  Eirk 
of  Peebles,  comprehending  as  said  is,  with  the  teinds,  patronages, 
offices,  jurisdictions  and  others  particularly  and  generally  above 
mentioned,  pertaining  thereto  and  comprehendit  therein,  shall  be 
redeemable,  and  under  reversion  by  the  said  *WilUam  Duke  of  [  •ssi  j 
Queensberry  himself,  at  any  time  of  his  life,  from  the  said  Lord 
William  Douglas  and  his  heirs-male,  and  the  other  heirs  of 
tailzie  above  mentioned,  by  payment  making  to  them,  or 
consignation  to  their  behoof,  of  ane  twenty-merk  piece  of  gold, 
or  151.  Scots,  as  the  value  thereof,  and  that  upon  any  day  the 
said  Duke  should  thiok  fit  during  his  said  lifetime,  upon  the 
premonition  of  six  days  oft  before  to  be  made  by  him  to  the  said 

t  8ic. 
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casb  of  TBI  Lord  William  Douglas  and  his  foresaids,  at  the  mercat-eross  of 
BEBBY  Peebles,  in  presence  of  ane  notar  and  two  witnesses/'  and  so  on  ; 
Lkasbs.  "which  provision  and  condition  of  reversion  above  written, 
and  for  the  using  of  the  which  order  of  redemption,  the  extract 
hereof,  or  of  the  charter,  or  instroments  of  resignation  or  seisin 
to  follow  hereupon,  is  hereby  declared  to  be  as  valid,  effectual 
and  sufficient,  to  all  intents  and  purposes  whatsomever,  as  if  ane 
particular  letter  of  reversion  were  made,  subscribed  and  delivered 
be  the  said  Lord  William  Douglas  and  his  foresaids,  to  the  said 
William  Duke  of  Queensberry,  apart  for  that  effect,  with  all 
solenmities  requisite,  whereanent  for  him  and  his  foresaids  he 
has  dispensed,  and  hereby  dispenses  for  ever :  declaring  always, 
likeas  it  is  hereby  expressly  provided  and  declared,  that  in  case 
the  said  WilUam  Duke  of  Queensberry  shall  not,  during  his 
lifetime  exerce  the  foresaid  faculty,  by  using  ane  order  of 
redemption,  otherwise  disposing  of  the  lands  and  others  contained 
in  the  foresaid  provision  of  reversion ;  that  in  that  case,  the  said 
haill  lands  and  lordship  shall  entirely  pertain  and  belong  to  the 
[  *362  ]  gaid  Lord  William  and  the  heirs  of  tailzie  a-mentioned,  *upon 
the  provisions,  and  with  the  burden  of  the  clauses  irritant  and 
resolutive  under  written." 

Then  follow  the  prohibitory,  irritant  and  resolutive  clauses 
upon  which  so  much  of  difficulty  has  arisen  in  the  present  case ; 
(those  clauses  are  not  the  same  in  the  entail  of  March  and 
Neidpath,  as  they  are  in  the  entail  of  Queensberry.)  ''  It  shall 
noways  be  leisome  and  lawful  to  the  said  Lord  William  Douglas 
and  the  heirs  male  of  his  body,  nor  to  the  other  heirs  of  tailzie 
respectively  above-mentioned,  nor  any  of  them,  to  sell,  alienate, 
wadset  or  dispone,  any  of  the  lands,  &c.  above  rehearsed,  as  well 
those  to  be  resigned  in  favours  of  the  said  Lord  William,  in  fee, 
as  these  reserved  to  be  disponed  by  the  said  Duke  of  Queensberry 
in  manner  foresaid :  " — (observe  here,  that  speaking  before  of  the 
lands  which  were  to  be  disponed  by  the  Duke  of  Queensberry,  in 
the  manner  stated  in  former  clause,  he  is  to  have  the  power  of 
disponing ;  the  word  "  dispone  **  being  the  self-same  word  as  the 
word  in  the  prohibitory  clause,  and  mentioned  in  the  statute  as 
one  of  the  words  to  be  used  in  the  prohibitory  clause.  The  word 
"  dispone,''  in  the  sense  in  which  it  is  here  used  prima  facie^  at 
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least  means  the  same  as  to  "dispose  of;"   for  the  power  of  Gasbovthb 
disponing,  before  rehearsed,  is  a  power  to  dispose  of:) — "  or  any       bbiibt 
part  th^eof ;  nor  to  grant  infeftments  of  liferents,  nor  annual-      ^BASEa 
rents,  forth  of  the  same ;  nor  to  contract  debts,  nor  do  any  other 
tact  or  deed  whatsoever,  whereby  the  said  lands  and  estate,  or 
any  part  thereof,  may  be  adjudged,  apprised  or  otherwise  evicted 
from  them,  or  any  of  them ;  nor  by  any  other  manner  of  way 
whatsoever,  to  alter  or  infringe  the  order  and  course  *of  succes-      [  ••%»  ] 
sion.**     So  that  this  prohibitory  clause  certainly  oontained  every 
thing  that  is  required. 

Then  follow  the  irritant  and  resolutive  clauses,  and  upon 
them  no  objection  has  been  made  which  has  given  rise  to  any 
argument ;  but  then  there  follows  this  permissive  clause :  "  It  is 
hereby  provided  and  declared,  that  notwithstanding  of  the 
irritant  and  resolutive  clauses  above  mentioned,  it  shall  be 
lawful  and  competent  to  the  heirs  of  taillie  a-specified,  and  their 
foresaids,  after  the  decease  of  the  said  William  Duke  of  Queens- 
berry,  to  set  tacks  of  the  said  lands  and  estate  during  their  own 
lifetimes,  or  the  lifetimes  of  the  receivers  thereof,  the  same  being 
always  set  without  evident  diminution  of  the  rental."  Upon 
this  clause,  it  is  said  on  the  one  side,  that  it  is  a  permissive 
clause ;  but  that  according  to  the  construction  of  Scotch  tailzies, 
the  author  permitting  these  tacks,  has  not  prohibited  other  tacks 
to  be  made,  unless  in  addition  to  what  he  permits,  he  states 
what  he  prohibits,  and  therefore  they  say  that  this  clause 
cannot  prevent  the  heirs  of  tailzie  from  making  leases  other  than 
those  which  under  this  clause  they  are  permitted  to  make,  for 
they  say  there  is  nothing  in  this  tailzie  prohibiting  their  making 
leases  other  than  they  are  here  permitted  to  make.  On  the 
other  hand  it  is  argued,  that  the  obvious  meaning  of  this  (I  refer 
to  the  prima  facUy  or  the  English  meaning),  is,  that  giving  this 
permission  is  a  ground  for  saying  that  all  other  leases  except 
those  which  you  are  here  permitted  to  make,  must  be  understood 
some  how  or  other  to  be  prohibited  to  be  made,  and  that  the 
general  words  which  occur  in  the  prohibitory  clause,  namely, 
**  that  he  shall  neither  sell,  alienate,  wadset  or  dispone,"  *must  [  «354  ] 
in  all,  or  some  of  them,  contain  a  prohibition  against  leasing, 
and  that  it  was  necessary,  in  order  to  make  such  leases  as  here 
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Cabk  of  thk  permitted,  to  take  them  oat  of  the  prohibition  which  is  included 
bkbbt"  in  these  terms,  som^  or  one  of  them,  by  inserting  in  the  tailzie 
^^^^^^  this  permissive  clause.  In  answer  to  that  it  has  been  said, 
"to  sell,"  means  to  make  sale;  "alienate"  does  not  apply  to 
leases,  which  are  personal  rights  of  possession  for  a  time, 
and  although  they  are  made  quasi  real  by  the  act  1449,  it  is  not 
in  that  sense  which  means  an  alienation ;  and  so  again  they  said 
with  respect  to  "  wadset "  and  "dispone."  In  the  Queensberry 
entail,  we  are  delivered  in  some  measure  from  the  di£Biculty 
which  arises  from  those  opposite  arguments  which  I  have  been 
just  hinting  at,  by  what  has  already  been  done  in  the  Wakefield 
case ;  in  which  a  lease  was  made  for  ninety-seven  years  of  a  part 
of  this  estate,  and  it  was  insisted,  that  that  was  a  good  lease 
under  the  instrument  which  I  have  now  been  stating.  But 
it  was  found  in  that  case  by  the  House  of  Lords,  and  I  believe 
indeed  by  the  Court  below,  that  making  a  ninety-nine  years  lease 
was  prohibited  by  the  word  alienate;  and  though  the  word 
alienate  has  one  peculiar  strict  sense,  namely,  the  local  transfer 
of  dominion  of  property,  it  was  insisted,  it  might  be  construed 
by  looking  at  the  language  of  various  Acts  of  Parliament  and  of 
various  instruments;  and  that  whatever  might  become  of  a 
lease  of  ordinary  endurance,  that  is  such  a  lease  as  was 
necessary  for  the  administration  ol  the  estate,  yet  that  a 
tack  of  ninety-nine  years  was  included  under  the  word  alienate. 

The  deed  then  goes  on  to  state,  "  that  liferent  provisions  shall 
be  in  full  contentation  and  satisfaction  to  the  wives  of  the  heirs 
[  *365  ]  of  tailzie  in  possession  of  *all  right  of  terce."  Then  it  proceeds 
to  impose  the  obligation  on  the  heirs  of  tailzie  to  place  no  debt 
upon  the  estate ;  and  then  follows  the  clause  empowering  theoi 
to  lease,  with  the  peculiar  expression  which  occurs  also  in  the 
Queensberry  entail, — "  without  evident  diminution  of  the  rental  ; 
and  likewise,  that  it  shall  be  lawful  and  competent  to  the  said 
heirs  of  taillie  to  grant  suitable  and  competent  liferent  provisions 
in  favour  of  their  wives,  not  exceeding  the  sum  of  five  thousand 
merks  of  yearly  free  rent  of  the  said  estate,  and  to  grant 
provisions  in  favour  of  their  children,  not  exceeding  two  years 
free  rent  of  the  same."  What  is  to  be  considered  an  evident 
diminution  of  the  rental  in  the  case  of  the  Queensberry  entail. 
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has  been  a  great  subject  of  controversy.    On  the  one  side,  Case  or  the 
"  without  evident  diminution  of  the  rental"  has  been  represented       ^mr^ 
to  mean,  that  you  shall  increase  the  rental  if  you  can,  by  taking      Leases. 
what  is  the  just  a. ail  at  the  time ;  on  the  other  hand,  it  is  said, 
it  means  this,  you  shall  let  without  diminution  of  the  rental ; 
but  as  circumstances  may  arise,  in  which  you  cannot  get  the 
former  rent,  you  shall  then  get  the  just  avail  at  the  time. 

There  is  then  a  clause  which  occurs  in  many  English  entails, 
and  which  generally  occurs  in  the  entails  of  Scotland,  "  that  in 
case  the  said  estate  shall,  be  virtue  of  this  present  taillie,  descend 
and  fall  to  ane  heir  female,  the  said  eldest  heir  female  shall 
succeed  thereto  in  haill,  without  division,  and  so  forth  successive, 
and  that  they  shall  be  holden  to  marry  ane  nobleman,  or  gentle- 
man of  quaUty  of  the  simame  of  Douglas :  at  the  least,  who,  and 
the  heirs  above  mentioned,  shall  be  holden  and  ^obliged,  as  in  f  *356  ] 
like  manner  the  haill  heirs  of  taillie  and  provision  above  specified 
shall  be  holden  and  obliged,  to  assume,  take  on  and  use  the  said 
simame,  and  carry  the  arms  of  the  family  of  Queensberry,  with 
the  proper  distinction ;  and  that,  in  case  they  shall  either  not 
assume  the  said  simame  or  arms,  or  make  any  addition  thereto, 
or  at  any  time  desist  to  use  the  same,  the  person  so  contravening 
shall  ipso  facto  amit  and  lose  their  right,  and  shall  incur  all  the 
clauses  irritant  and  resolutive  above  mentioned."  Then,  "  there 
is  reserved  to  the  said  William  Duke  of  Queensberry  and  Lord 
William  Douglas,  full  power  and  liberty,  during  their  joint  life- 
times allenarly,  to  alter  and  innovate  the  taillie,  both  as  to  the 
substitute  heirs,  after  the  heirs  male  of  Lord  William's  body,  and 
other  conditions  and  clauses  above  mentioned,  as  they  both  shall 
think  fit,  but  with  this  express  declaration,  that  if  no  alteration 
be  made  be  them  during  their  joint  lives,  this  reservation  shall 
import  no  power  to  Lord  William  to  alter  the  same  after  the  Duke 
of  Queensberry's  decease." 

Then  follows  this :  **  And  in  regard  that  the  right  of  the  lands 
and  lordship  of  Neidpath,  hereby  appointed  to  be  resigned  in 
favours  of  the  said  Lord  William  Douglas,  and  his  foresaids, 
(besides  the  said  lands  and  baronies  of  Newlands  and  Lintoun, 
and  tenandry  of  the  Holy  Gross  Kirk  of  Peebles,  which  the  said 
Lord  Duke  has  reserved  power  to  redeem,  burden  or  dispose 
upon,  in  manner  above  written,)  were,  by  the  former  infeftments 
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^^QveL(^^  of  1687,  redeemable  by  payment  of  a  twenty-merk  piece  of  gold, 
BERRY  conform  to  the  provision  of  reversion  *therein  specified ;  and  the 
r  «gg^  1  Dake  of  Queensberry  had  otherways  power  to  dispose  thereupon, 
or  burden  the  same,  or  set  tacks  thereof,  as  he  thought  fit ;  yet, 
being  resolved  now,  that  the  same  shall  be  free  to  the  said  Lord 
William  Douglas  his  son,  and  his  foresaid,  from  all  debts  and 
hardens ;  therefore  the  said  William  Duke  of  Queensberry  has,  in 
contemplation  of  the  marriage,  consented  to  renounce,  and  by 
thir  presents  renounces,  quit  claims,  and  simpliciter  discharges 
and  overgives,  the  reservations  and  clauses  contained  in  the  said 
former  infeftment,  in  so  far  as  concerns  the  haill  lands,  baronies 
and  others  of  the  lordship  of  Neidpath,  except  the  said  baronies 
of  Newlands  and  Lintoun,  and  tenandry  of  the  Holy  Gross  Kirk 
of  Peebles,  comprehending  as  said  is,  and  that  in  favours  of  the 
said  Lord  William  Douglas,  and  the  heirs  male  to  be  procreate 
betwixt  him  and  the  said  Lady  Jane  Hay ;  which  failing,  to  the 
said  Lord  William  his  heirs  male  to  be  procreate  be  him  in  any 
other  lawful  marriage/'  He  also  renounces  the  clauses,  reser- 
vations and  reversion  contained  in  the  foresaid  infeftments, 
namely,  that  clause  whereby  the  Duke  of  Queensberry  had  power 
to  sell  and  wadset,  or  grant  infeftments  of  annualrent,  and  all 
other  rights  irredeemable  or  under  reversion,  and  to  burden  the 
lands  with  debts ;  as  also  that  clause  whereby  his  Grace  had 
power  to  set  tacks ;  and  also  that  clause  whereby  is  reserved  to 
the  said  Lord  Duke  of  Queensberry  power  to  hold  courts,  and  to 
use  all  jurisdictions,  and  to  dispose  upon  the  fines  ;  and  likewise 
[ •368 ]  "he  renounces  and  discharges  in  favour  of  Lord  William  *and 
the  heirs  of  his  body,  in  so  far  only  as  may  be  extended  to  the 
lands  particularly  a-written,  hereby  appointed  to  be  resigned  in 
favours!  of  Lord  William,  and  which  are  not  excepted  nor  reserved 
to  be  disposed  upon  by  the  Lord  Duke  of  Queensberry,  the 
reversion  or  provision  of  redemption  contained  in  the  foresaid 
infeftment  or  charter  of  1687,  and  all  right  of  redemption  com- 
petent to  him  be  virtue  thereof ;  which  renunciation  and  discharge 
of  reversion  William  Duke  of  Queensberry  binds  and  obliges 
himself  to  warrant  to  Lord  William  Douglas  and  his  foresaids,  at 
all  hands,  and  against  all  deadly.    And  that  the  said  Lord 

t  !Sic. 
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William  Doaglas  may  have  a  present  maintenance  for  himself  Cabb  of  the 
and  the  said  Lady  Jane  Hay,  his  promised  spouse,  and  their      b^ot" 
family,  daring  their  father's  lifetime ;  therefore  the  said  William      I^basks. 
Duke  of  Queensberry  gives,  grants  and  dispones  to  the  said  Lord 
W^illiam  Doaglas  and  his  foresaids,  the  castle,  tower,"  and  so  on, 
**  and  that  for  the  term  payable  at  Martinmas  1698,  for  the  half- 
year  preceding,  and  in  all  time  thereafter ; "  and  then  it  gives 
him  power  of  raising  actions,  and  warrants  him  against  all 
stipends  payable  to  the  ministers  of  the  parish,  and  from  pay- 
ment of  all  cess  and  other  public  burdens.     (I  call  your  attention 
to  the  words,  *'  cess,  stipends  and  public  burdens,"  because  you 
will  find  there  is  a  great  contest  between  the  parties  with  respect 
to  cess,  stipends  and  public  burdens,  which,  if  chargeable  on  the 
rental,  operate  as  a  diminution  of  the  rental.) 

Then  there  is  an  obligation  to  infeft  the  Lady  Hay  during  her 
lifetime,  which  is  not  material  to  *be  stated ;  and  a  clause  for  [  ^369  ] 
provision  for  daughters,  and  another  clause  as  to  minister's 
stipends,  which  will  deserve  some  consideration ;  but  there  then 
follows  another  clause,  which  it  appears  to  me  right  to  notice : 
"  And  further,  that  the  said  William  Duke  of  Queensberry  gives, 
grants,  assigns  and  dispones  to  Lord  William  Douglas  the  rents 
which  might  be  due  from  the  lands  at  the  time  of  the  death  of 
the  Duke  of  Queensberry,  but  which  had  not  been  received  by 
him."  One  of  the  words  used  in  making  this  grant  of  the  rents, 
and  not  of  the  lands  out  of  which  they  arose,  is  the  word 
''dispone;"  and  describing  the  rents  he  had  himself  not  col- 
lected, he  says,  he  grants  and  dispones  such  rents,  viz.,  ''  such 
as  he  should  not  otherways  assign  or  dispone  thereupon,"  he  gives 
them  to  Lord  William,  to  be  collected  after  his  death. 

Such  is  the  charter  upon  which  the  questions  arise  with  respect 
to  the  entail  of  Neidpath  or  March. 

The  entail  of  Queensberry  was  made  upon  the  26th  of  December, 
1705,  and  registered  in  the  Begister  of  Tailzies  on  the  21st  of 
February,  1724,  and  in  the  books  of  Session  on  the  17th  of  June, 
1724.  That  tailzie  is  introduced  by  these  words :  '*  Be  it  known 
to  all  men  by  these  presents.  Us,  James  Duke  of  Queensberry, 
&c.,  heritable  proprietor  of  the  lands,  lordships,  baronies, 
heritable  offices  and  others  after  specified,  with  the  pertinents : 


76  1819.    H,  L.    1  BLIGH,  859—861.  [b.b. 

Gabs  of  the  Forasmuch  as  we  having  considered  the  state  and  condition  of 
bbiSy"  James  Earl  of  Drumlanrig,  our  eldest  lawful  son,  are  fully  con- 
Leabes.  vinced  of  his  weakness  of  mind,  and  unfitness  to  manage  our 
estate,  or  represent  us  in  our  dignities  and  in  our  said  estate, 
[•360]  *and  being  well  resolved  to  leave  no  place  for  any  question 
concerning  the  said  James  Earl  of  Drumlanrig,  his  condition  and 
capacity,  after  our  decease,  for  preventing  all  process  or  arbitra- 
ment on  that  subject,  or  on  the  succession  to  our  honours  and 
estate,  and  also  for  preventing  the  snares  that  may  be  laid  for 
the  said  James  Earl  of  Drumlanrig,  to  the  visible  prejudice  of  our 
estate  and  family :  Therefore,  and  for  the  other  weighty  causes 
and  good  considerations  us  moving.  We  have  thought  fit  (with  and 
under  the  reservations,  conditions,  provisions,  limitations,  restric- 
tions, clauses,  prohibitory,  irritant  and  resolutive  underwritten, 
allenarly,  and  no  otherways)  to  be  bound  and  obliged  to  sell," — 
(here  the  word  sell  is  certainly  used  not  in  the  common  sense  of 
the  word,  because  this  is  a  gratuitous  donation,) — "  annailzie 
and  dispone," — (observe  that  the  word  annailzie  is  in  this 
sentence  coupled  with  dispone) — **  heritably  and  irredeemably," — 
(that  is  one  way  of  disponing) — '*  to  and  in  favours  of  ourself  in 
liferent  during  all  the  days  of  our  lifetime,  and  to  Lord  Charles 
Douglas,  our  second  lawful  son,  and  the  heirs  male  lawfully  to 
be  procreated  of  his  body,  in  fie ; " — (then  it  goes  through  the 
illustrious  family  by  name,  limiting  estates  to  a  great  many 
persons,  and  the  heirs  of  their  bodies ;) — ''  reserving  always  to 
us  our  liferent-right  of  the  said  earldom,  whole  lands,  baronies 
and  others  above  written ;  as  also  reserving  the  liferent-right  of 
such  of  the  said  lands  and  baronies  as  Mary  Duchess  of  Queens- 
berry  is  provided  to," — (viz.,  the  said  lands  and  barony  of 
Sanquhar,  comprehending  the  lands  and  others  contained  in  her 
[  •361  ]  *rightB  and  infeftments  thereof,) — "  as  also  it  is  hereby  specially 
provided  and  declared,  that  the  said  Lord  Charles  Douglas  and 
his  heirs  male,  and  the  other  heirs  of  tailzie  above  specified,  shall 
be  bound  to  make  payment  of  all  the  debts  that  shall  happen  to 
be  due  by  us,  and  perform  all  the  deeds  prestable  by  us  the  time 
of  our  decease ; "  and  then  it  is  further  stated,  **  that  notwith- 
standing the  right  of  fee  of  the  said  whole  earldom,  lands, 
baronies  and  others  above  specified,  be  devolved  and  secured  by 
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this  personal  disposition  and  tailzie  in  favours  of  the  said  Charles  Cabb  op  the 
Lord  Doaglas  and  his  foresaids,  and  the  other  heirs  of  tailzie  bbrrt' 
above  mentioned ;  yet  it  shall  be  lawful  for  us  to  contract  debts  Lbabbs. 
which  shall  affect  the  said  Lord  Charles  Douglas  and  the  heirs 
of  tailzie,  and  the  foresaid  tailzied  estate,  in  the  same  manner  as 
if  they  were  consenting  with  us  in  the  several  bonds,  contracts, 
obligations,  dispositions  or  other  writs  whatsoever,  to  be  granted 
by  us,  or  as  if  they  were  served  heirs  to  us  in  our  lands  and 
estate ;  as  also  to  sell,  annailzie  and  dispone," — (this  is  in  the 
reserving  clause ;  and  observe  how  the  word  annailzie  again 
occurs) — "  as  also  to  sell,  annailzie  and  dispone  the  said  lands 
and  others  above  and  after  mentioned,  in  whole  or  in  part, 
redeemably  or  irredeemably,  for  whatsoever  cause,  or  in  whatso- 
ever manner  of  way ;  and  to  revoke,  alter  or  innovate  this  present 
disposition  and  tailzie,  and  order  of  succession,  in  whole  or  in 
part,  and  generally  to  do  all  other  things ; "  and  so  on. 

Then  follows  the  prohibitory  clause,  ''that  it  shall  not  be 
lawful  to  the  said  Lord  Charles  Douglas,  and  *the  heirs  male  of  [  *^^^  ] 
his  body,  nor  to  the  other  heirs  of  tailzie  above  mentioned,  or 
any  of  them,  to  sell,  wadset  or  dispone"  (omitting  the  word 
''alienate")  "any  of  the  foresaid  earldom,  lands,  baronies, 
offices,  jurisdictions,  patronages  and  others  foresaid,  nor  any 
part  of  the  same,  nor  to  grant  infeftments  of  liferent  or 
annual  rent  out  of  the  same,  nor  to  contract  debts,  nor  do  any 
other  fact  or  deed  whereby  the  same,  or  any  part  thereof,  may  be 
adjudged,  apprised  or  anyways  evicted  from  them,  or  any  of  them." 

I  pause  here  to  observe,  that  even  some  of  the  judicial  opinions, 
the  soundness  of  which  you  have  now  the  difficult  duty  of 
examining,  turn  upon  the  circumstance,  that  the  word  ''alienate  " 
is  omitted  in  this  prohibitory  clause ;  and  although  in  the 
Wakefield  case,t  by  force  of  that  generic  term,  a  lease  of  ninety- 
seven  years  was  prohibited,  it  is  held  that  the  word  "  dispone  " 
will  not  have  the  same  effect.  Some  of  the  learned  Judges  were 
of  opinion  that  they  would  have  the  same  effect ;  but  they  differed 
very  much  upon  that  point.  I  therefore  call  your  attention  to 
the  circumstance,  that  the  word  "  alienate  "  is  not  in  the  pro- 
hibitory clause  in  the  Queensbeny  entail. 

t  Montgomery  ▼.  Wemyu^  2  Dow,  00,  and  see  p.  117  ei  $eq,  poit. 
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Cask  ov  the  Then  follow  these  words,  "  except  in  so  far  as  they  are 
Vnnr  empowered,  in  manner  after  mentioned,  nor  to  violate  or  alter 
^'"^"'  the  order  of  succession  foresaid,  any  manner  of  way  whatsoever  ;  " 
that  is,  they  are  not  to  ''  wadset,  sell  or  dispone,  nor  to  contract 
debts,  nor  do  any  other  fact  or  deed,  except  so  far  as  they  are 
empowered  in  manner  after  mentioned,  nor  to  violate  or  alter 
[  *36S  ]  the  order  *of  succession  in  any  manner  whatsoever."  Upon 
these  words  again  arises  much  argument  about  permission  and 
about  exception.  In  an  English  instrument,  we  should  say 
that  a  power  to  make  leases  being  found  in  the  clause  of  excep- 
tion, was  a  ground  for  arguing^  that  unless  it  had  been  included 
in  the  clause  of  exception,  it  would  be  taken  to  be  included  by 
implication  in  the  general  words  of  the  prohibition  or  restriction ; 
but  they  say,  that  is  a  principle  not  applicable  to  the  law  of 
Scotland.  The  prohibitory  clause  farther  provides,  "  that  the 
heirs  and  descendants  of  their  bodies,  so  succeeding,  shall  be 
obliged  in  all  time  coming,  upon  their  succession,  to  assume,  and 
use,  and  bear  the  simame  of  Douglas,  and  the  title,  designation 
and  arms  of  the  family  of  Queensberry,  as  their  own  proper 
simame,  title,  designation  and  arms."  Then  follows  another 
clause,  which  is  material ;  "  and  the  said  heirs  female  shall 
also  be  obliged  to  marry  a  nobleman  or  gentleman  of  the  name 
of  Douglas,  at  least,  who  shall  assume,  use  and  bear  the  said 
name  and  arms  of  the  said  family  of  Queensberry;  and  if 
married,  the  said  heirs  female  and  the  heirs  of  their  bodies 
succeeding  in  manner  foresaid,  shall  assume,  use  and  bear  the 
said  name  and  arms  of  the  said  family  of  Queensberry ;  "  and 
they  are  to  take  the  simame  of  Douglas,  with  the  arms,  &c.  of 
the  family. 

Then  follows  this :  "  and  that  the  said  Lord  Charles  Douglas, 
nor  the  other  heirs  of  tailzie  above  specified,  shall  not  set  tacks 
nor  rentals  of  the  said  lands  for  any  longer  space  than  the  setter's 
[  *364  ]  lifetime,  or  for  nineteen  years."  (One  great  point  *of  dispute 
between  the  parties  here  is,  whether  certain  leases,  the  particulars 
of  which  I  shall  mention  hereafter,  are  leases  for  longer  than  the 
setter's  life  or  nineteen  years,  and  if  they  are,  whether  they  are 
prohibited  under  the  word  "  dispone,"  and  the  other  words  here 
used ;)  "  and  that  without  diminution  of  the  rental,  at  the  least, 
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at  the  just  avail  for  the  time.'*    In  the  course  of  this  cause,  much  Cabe  of  the 

discussion  and  most  able  reasons  for  the  opinions  on  both  sides       bbrrt 

have  been  stated,  \^ith  respect  to  what  these  words,  "  without      Leases. 

diminution  of  rental,"  mean.    Those  who  take  one  side  say,  that 

it  means  no  more  than  this,  that  if  the  land  was  let  at  the  time 

of  granting  the  new  lease,  for  82.  and  it  is  let  again  for  8Z.  that  is 

no  diminution  of  the  rental ;  others  say,  that  if  you  let  it  for  81. 

when  you  might  let  it  for  800Z.  there  is  a  duninution  of  the  rental 

within  the  meaning  of  these  Scotch  entails ;  that  if  instead  of 

letting  it  for  more  than  9L  you  take  a  sum  of  money  equal  to  the 

difference  of  value  between  91.  and  800Z.  true  it  is,  in  one  sense, 

you  do  not  let  it  with  diminution  of  rental,  because  the  rent  is 

still  8Z. ;  yet  that  the  operation  of  the  law  of  Scotland  upon  the 

fact  of  your  commuting  the  difference  in  rental  between  8Z.  and 

800Z.  for  a  sum  of  money  put  into  your  own  pocket,  is  such,  that 

though  you  have  reserved  to  the  persons  to  take  after  you  a  rent 

of  8Z.  it  is  demonstrable,  that  by  the  operation  of  such  a  law,  8/. 

is  a  diminished  rental.    How  justly  either  of  those  propositions 

are  stated,  it  is  not  for  me  to  enter  into  now,  when  I  am  merely 

stating  the  facts  of  the  case. 

Then  follow  the  words,  "  nor  doe  no  other  fact  *or  deed,  civil  t  *^^  ] 
or  criminal,  directly  or  indirectly,  by  treason  or  otherwise,  in  any 
sort,  whereby  the  said  tailzied  lands  and  estate,  or  any  part 
thereof,  may  be  affected," — (it  is  further  contended,  that  what 
has  been  done  by  the  late  Duke  of  Queensberry  was  prohibited 
by  these  words,) — "  apprised,  adjudged,  forefaulted,  or  any 
manner  of  way  evicted  from  the  said  heirs  of  tailzie,  or  this 
present  tailzie,  in  order  of  succession,  thereby  prejudged,  hurt 
or  changed." 

Then  follow  these  words,  (which  are  important  words  for  our 
consideration,  if  the  law  of  Scotland  operates  upon  the  rent  of  8Z. 
in  such  manner  as  it  has  been  argued  :)  **  neither  shall  the  said 
Lord  Charles  Douglas,  nor  any  of  the  said  heirs  of  tailzie,  suffer 
the  duties  of  ward,  marriage,  and  relief,  either  simple  or  taxed, 
nor  the  feu,  blanch  and  teind  duties,  nor  any  other  public 
burdens  or  duties  whatsoever,  payable  forth  of  the  said  tailzied 
lands  and  estate,  to  run  on  unsatisfied,  so  as  therefor  the  lands 
and  others  foresaids  may  be  evicted,  apprised  or  adjudged  from 
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Gasb  or  THE  them,  for  any  of  the  said  casoalties  of  superiority,  and  pablic 

BSRRT       burdens."  t 

Lbases.  Then,  after  making  the  irritant  and  resolutive  clauses,  and 

aho  directing    that  the  heirs  and  parties  succeeding  should 

[  •366  ]  denude  on  existence  of  a  nearer  *heir,  there  follow  provisions 
to  spouses  of  male  or  female  heirs,  and  provisions  for  daughters 
and  younger  children,  and  reserving  the  question,  how  far  we 
are  at  liberty  to  look  into  such  circumstances  with  regard  to  such 
entail;  and  not  forgetting  the  principles  of  interpretation,  as 
applied  to  entails,  it  has  always  struck  me,  that  those  clauses 
would  be  very  material  clauses  to  be  considered :  "And  notwith- 
standing of  the  premises,  it  is  hereby  provided  and  declared, 
and  shall  be  provided  and  declared  by  the  infeftment  to  follow 
hereupon,  and  whole  subsequent  conveyances  of  the  said  tailzied 
land  and  estate,  that  it  shall  be  lawful  to,  and  in  the  power  of 
the  said  Lord  Charles  Douglas,  and  of  the  other  heirs  of  tailzie 
above  specified,  whether  male  or  female,  to  provide  and  infeft 
their  lawful  spouses  in  competent  liferent  provisions,  of  a  part  of 
the  said  lands  and  estates,  not  exceeding  the  sum  of  1,OOOZ. 
sterling  of  yearly  rent ;  and  if  there  shall  happen  to  be  two 
liferent  provisions  upon  the  said  estate,  then  and  in  that  case 
the  second  liferent  provision,  during  the  existence  of  the  first, 
shall  not  exceed  8001.  sterling  ;  '* — (so  that  if  there  were  two, 
there  might  be  provisions  for  spouses,  to  the  amount  of  1,800Z.  a 
year,  affecting  the  estate  at  the  same  time ; ) — "and  if  there  shall 
happen  to  be  a  third  liferent  provision  upon  the  said  estate,  then 
the  same  shall  not  exceed  5002.  sterling,  during  the  existence  of 
the  other  two  liferent  provisions ; "  (so  that  there  might  be 
2,8002.  required  for  these  jointures.) 

Then  there  is  this  clause:  "And  also  it  is  hereby  further 
provided  and  declared,  and  shall  be  declared  by  the  infeftments 

[  *S67  ]      ^Q  follow  hereupon,  and  *all  the  subsequent  conveyances  of  the 

t  Here   the   Lord   Ghakcsllob  teind-duties,  and  the  mode  in  which 

entered  into  a  discussion  as  to  the  grassiun  is  to  be  taken  into  calcula- 

effect  of  taking  grassum  upon  the  tion  in  the  estimate  of  rent  for  the 

rent,  the  operation  of  law  upon  the  payment  of  those  duties.    The  dis- 

transaction,  and  the  consequence  of  oussion  is  omitted  here,  because  it  is 

the  principle  established  in  the  Scotch  afterwards    resumed   to   the    same 

Courts  by  their  final  decision  as  to  effect.    Seep.  112,  etseq.pott. 
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said  estate,  that  it  shall  be  lawful  to,  and  in  the  power  of  the  cask  of  the 
said  Lord  Charles  Douglas,  or  any  of  the  said  heirs  of  tailzie,  to  ^brbbt" 
burden  the  said  estate  with  any  sum  not  exceeding  the  sum  of  Leases. 
four-score  thousand  pounds  Scots,  for  providing  of  their 
daughters  or  younger  children."  So  that  there  might  be  three- 
and-twenty  hundred  pounds  a  year  charged  upon  and  issuing 
out  of  the  rent  of  this  estate  by  way  of  jointure,  and  likewise  this 
sum  of  money  for  children,  amounting  to  between  six  and  seven 
thousand  pounds.  These  are  considerable  burdens  upon  an 
estate,  if  it  can  be  dealt  with  in  the  manner  in  which  it  is 
contended  it  can  be  by  such  tacks  as  have  been  made  ;  but  still 
we  must  take  into  our  consideration  that,  whatever  may  be  the 
effect  of  reasoning  of  that  kind,  the  question  at  last  results  to 
this,  what  according  to  the  general  rule  of  interpretation  as  fixed 
by  decision  on  Scots  tailzies,  you  are  at  liberty  to  reason  from 
such  circumstances  as  those  to  which  I  have  been  alluding. 

During  some  part  of  the  time  which  has  elapsed  since  these 
tailzies  were  made,  these  estates  of  March  and  Neidpath  un- 
doubtedly (and  the  estate  of  Queensberry  too)  have  been  let  on 
leases  for  such  terms  and  upon  such  grassums  as  I  shall  have 
occasion  to  mention ;  and  it  is  a  circumstance  unquestionably  of 
considerable  weight,  that  leases  of  that  nature  were  made  by 
persons  who  stood  connected  with  the  heirs  of  tailzie,  and  hold- 
ing judicial  situations,  from  which  it  is  fairly  enough  inferred, 
that  they  must  have  been  acting  upon  their  notions  of  what  was 
the  law  of  Scotland  at  the  time. 

When  the  late  Duke  of  Queensberry  came  into  ^possession,  he  [  *368  ] 
seems  to  have  done  acts  of  which  I  shall  say  no  more,  than  that 
his  Grace  appears  to  me  to  have  intended  to  make  as  much  of 
the  estate  as  the  powers  he  had  would  enable  him  to  make,  and 
no  court  of  justice  has  a  right  to,  say  that  there  was  any  thing 
wrong  in  that  intention.  The  leases  of  Easter  Harestanes  and 
of  Whiteside,  the  set  of  leases  which  have  been  called  ''alternate 
leases,"  and  the  leases  sought  to  be  affected  at  the  suit  of  the 
Duke  of  Buccleuch,  particularly  the  lease  of  a  farm  called 
Hallscar,  are  the  most  material  to  be  considered.  There  are 
some  other  leases  of  minor  note,  which  I  shall  not  trouble  you 
with  in  the  detail  of  the  facts  and  circumstances.    They  may  be 

B.B. — ^VOL.XX.  O 
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Gabe  of  the  very  easily  disposed  of,  when  you  have  determined  what  is  your 

BxsBT       judicial  opinion  as  to  the  others. 

liEABEa  rjijjg  \eB,Be  of    Easter    Harestancs    was  granted    under    the 

Neidpath  entail,  in  which  it  is  declared,  that  the  heirs  of  tailzie 
are  not  to  sell,  alienate,  wadset  or  dispone,  nor  to  grant  infeft- 
ments  of  liferent,  nor  annualrent.  There  is  no  prohibition  of 
any  sort  against  granting  leases;  but  the  deed  contains  a 
permissive  clause,  by  which  "It  is  expressly  provided  and 
declared,  that  notwithstanding  of  the  irritant  and  resolutive 
clauses  above  mentioned,  it  shall  be  lawful  and  competent  for 
the  heirs  of  tailzie  above  specified,  and  their  foresaids,  after  the 
decease  of  the  said  William  Duke  of  Queensberry,  to  set  tacks  or 
rentals  of  the  said  lands  and  estate  during  their  own  lifetimes,  or 
the  lifetimes  of  the  receivers  thereof,  the  same  being  always  set 
without  evident  diminution  of  the  rental."  The  late  Duke  had 
granted  a  lease  to  Alexander  Welsh  of  the  lands  of  Easter 

[  •869  ]  *Harestanes  for  fifty-seven  years.  The  entry  of  the  tenant  was 
at  the  term  of  Whitsunday,  1791 ;  the  rent  payable  was  741.  Is. 
sterling ;  and  it  was  further  stipulated,  that  the  tenant  should 
pay  the  sum  of  QOOl.  of  grassum,  or  entry  money.  In  con- 
sequence of  proceedings  t  which  had  taken  place  before  the 
Court  with  respect  to  a  lease  for  ninety-seven  years,  under  the 
same  entail,  Welsh  brought  an  action  of  declarator  against  the 
late  Duke  of  Queensberry,  the  late  Francis  Earl  of  Wemyss,  and 
the  late  Francis  Gharteris  Lord  Elcho,  his  eldest  son,  as  the  next 
heirs  of  entail,  setting  forth,  that  as  some  doubts  had  arisen  with 
regard  to  the  validity  of  the  lease,  he  had  brought  the  action,  to 
have  it  found  and  declared,  that  it  was  a  valid  and  sufficient  title 
in  his  person  for  all  the  years  of  its  endurance  then  to  run. 
The  action  having  come  before  Lord  Woodhouselee,  the  defen- 
ders were  assoilzied  by  an  interlocutor  of  the  25th  of  June,  1808; 
this  lease  for  fifty-seven  years,  as  the  lease  for  ninety-seven 
years,  being,  in  the  judgment  of  the  Court,  prohibited  by  the 
prohibitory,  irritant  and  resolutive  clauses  contained  in  the 
entail  of  the  Neidpath  estate. 

Lord  Wemyss  and  Lord  Elcho  having  both  died,  an  action  of 
transference  was  raised,  and  the  suit  was,  to  use  our  expression, 
t  In  the  Wakefield  case  (see  p.  117  ei  aeq.  post). 
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revived.     On  the  6th  of  December,  1809,  the  Lord  Ordinary  Ount  of  thi 

having  considered    the    memorials  for  the  parties,  and  whole      bbbrt 

caase,  repels  the  reasons  of  declarator,  assoilzies  from  the  con-      I-"^"*** 

elusions  of  the  libel,  and  decerns;    that  is,  again  stating  his 

opinion  that  the  lease  was  bad  ;  ''bat  he  reserved  to  the  pursuer, 

(that  is  the  tenant,)  *his  recourse  upon  the  warrandice  in  his      [  *370] 

tack  against  the  Duke  of  Queensberry  and  -his  representatives, 

in  the  event  that  the  said  tack  should  be  set  aside,  as  ultra  vires 

of  the  granter,  in  a  regular  process  brought  for  that  effect.''   The 

Lord  Ordinary  was  of  opinion  that  the  lease  was  good  for 

nothing,  regard  being  had  to  the  nature  of  the  entail ;  but  that 

the  late  Duke  of  Queensberry  having  entered  into  a  warranty, 

his  assets  were  answerable  to  the  tenant  for  such  damages  as 

would  compensate  him  for  the  loss  of  his  tack:  and  as  those 

assets  will  be  equally  affected  by  his  warrandice  to  all  the  tacks, 

it  becomes  a  question  of  very  great  value  as  between  the  parties 

in  the   caose;    but  the  value  is  trifling,  compared  with  the 

extreme  importance  of  the  case,  as  establishing  a  rule  for  the 

administration  of  property. 

After  this  decision  the  late  Earl  of  Wemyss  brought  an  action 
of  declarator  against  the  late  Duke  of  Queensberry ;  in  which  he 
stated,  that  William  Duke  of  Queensberry,  in  the  year  1731, 
made  up  his  titles  under  this  entail,  but  notwithstanding  the 
limitation  therein  contained  of  the  powers  of  the  heir  of  entail  in 
setting  tacks,  he  had  set  or  granted  tacks  or  leases  of  different 
parts  or  parcels  of  the  said  lands  and  estates,  to  endure  for  a 
longer  term  or  period  than  his  own  lifetime,  or  the  lifetime  of 
the  receivers  thereof ;  and  that  the  said  tacks  or  leases  had  been 
granted,  upon  payment  by  the  tenants  of  fines  or  grassums,  and 
with  diminution  of  the  rental :  he  then  alleged  that  he  was  the 
heir  of  entail,  and  entitled  to  succeed  to  the  lands  and  estates  on 
failure  of  the  Duke  of  Queensberry,  and  the  heirs-male  of  his 
body ;  that  the  tacks  or  leases  had  been  granted  *to  the  manifest  [  *37i  ] 
prejudice  of  his  eventual  right  and  interest  as  heir  of  entail,  and 
therefore  he  prayed  that  the  Duke,  and  all  those  tenants  whom 
he  names,  should  be  convened  before  the  Lords  of  Council,  and 
that  it  shoold  be  found  and  declared  by  their  decree,  that  it  was 
not  competent  to,  nor  in  the  power  of  the  said  William  Duke  of 

o  2 
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Case  op  the  Queensberry,  to  set  or  grant  any  tacks  or  leases  of  any  part  of 
BBBBT       the  entailed  estates  to  endure  for  a  longer  period  than  his  own 


lifetime,  or  the  lifetime  of  the  tenants  receivers  thereof,  except  in 
terms  of,  and  under  the  provisions  of  the  act  for  encouraging  the 
improvement  of  lands  in  Scotland  held  under  settlements  of 
strict  entail,  nor  to  grant  any  tack  of  the  lands  and  estate  in 
consideration  of  fines  or  grassums,  and  thereby  diminish  the 
rental ;  and  that  all  such  tacks  and  leases  so  granted,  either  tor 
a  longer  period  than  prescribed  by  the  entail,  (unless  they  are  in 
the  terms  of  the  act  of  Parliament,)  or  upon  the  payment  of 
grassums  by  the  tenants,  are  void  and  null,  and  should  be  of  no 
effect  as  against  the  heir  of  entail. 

This  action  was  remitted  to  the  previous  process  of  declarator 
at  the  instance  of  Welsh,  depending  before  Lord  Woodhouselee. 
A  representation  having  been  given  in  for  Welsh  against  Lord 
Woodhouselee's  interlocutor,  there  was  another  interlocutor 
pronounced  :  **  Having  heard  parties  procurators  upon  what  is 
stated  in  the  representation,  the  Lord  Ordinary  recalls  the 
interlocutor  complained  of ;  and  in  respect  the  action  of  decla- 
rator at  the  instance  of  the  Earl  of  Wemyss  against  the  Duke  of 
Queensberry  and  others  his  tenants  is  now  remitted  to  the 
[  *372  ]  present  process,  ^conjoins  the  processes ;  "  then  there  is  the 
usual  direction  in  that  respect. 

The  Duke  of  Queensberry  died  soon  afterwards.  There  was  an 
action  of  transference  against  his  representatives ;  and  on  the 
12th  of  November,  1812,  the  case  having  been  then  reported,  the 
following  interlocutor  was  pronounced  by  the  First  Division  of 
the  Court.  "  Upon  the  report  of  the  Lord  President  in  place  of 
Lord  Woodhouselee,  and  having  advised  the  informations  for 
the  parties,  the  Lords  sustain  the  defences  in  the  process  of 
declarator  at  the  instance  of  Alexander  Welsh  against  the  Earl 
of  Wemyss  and  others,  substitutes  under  the  deed  of  entail ;  and 
assoilzie  the  defenders  from  the  conclusions  of  the  libel,  and 
decern ; "  that  is,  the  whole  Court  then  concur  with  the  Lord 
Ordinary,  and  hold  that  this  lease  tor  such  a  rent  and  such  a 
grassum,  and  such  a  term,  was  not  a  good  lease.  Then  they 
"  remit  to  Lord  Hermand  to  hear  parties  on  the  conclusions  of  the 
libel  for  damages,  and  to  do  therein  as  he  shall  see  just."    And 
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with  respect  to  the  process  of  declarator  at  the  instance  of  the  Case  of  thb 

Earl  of  Wemyss  against  the  late  Duke  of  Queensberry,  and     ^bkwT 

John  Anderson  and  others,  tenants  of  the  tailzied  lands  and      Leases. 

^tate  of  Queensberry  and  others,  they  also  remit  the  said  process 

to  Lord  Hermand  as  Ordinary,  in  place  of  Lord  Woodhouselee, 

to  hear  parties  on  the  conclusions  of  the  same  as  applicable  to  the 

cases  of  the  several  defenders,  and  to  do  therein  as  he  shall  see 

just.     The  interlocutor  of  the  First  Division  of  the  Court  of 

Session  pronounces,  that  Welsh  cannot  sustain  his  lease  against 

the  persons  who  are  *the  heirs  of  entail ;  but  the  interlocutor  on      [  •373  ] 

the  declarator  of  the  Earl  of  Wemyss  against  the  subtenants, 

leaves  the  heirs  of  entail  to  proceed,  in  order  to  determine 

whether  they  can  substantiate  their  declarator,  against  each  and 

every  of  those  tenants  mentioned  in  that  declarator;    those 

tenants  having  leases  which  were  of  the  same  nature  as  those 

sought  to  be  affected  by  that  action  of  declarator. 

The  case  of  Easter  Harestanes  includes  two  questions,  the 
first,  Whether  a  fifty-seven  years  lease  is  an  alienation?  you 
have  decided  that  a  ninety-seven  years  lease  is  an  alienation ; 
— and  there  are  some  decisions  that  leases  between  fifty-seven 
and  ninety-seven  are  alienations : — another  question  is, 
What  is  the  effect  of  the  grassum  which  was  taken  in  this 
case  of  Easter  Harestanes? — ^that  is  a  question  common  to 
that  and  the  other  cases :  with  respect  to  the  duration  of  the 
lease — ^the  fifty-seven  years  furnishes  a  question  peculiar  to 
that  case. 

The  next  case  which  was  before  the  Judges  of  the  First 
Division,  was  the  case  of  the  lease  of  Whiteside,  and  with 
respect  to  that  lease,  it  was  a  lease  for  the  life  of  the  tenant. 
The  rent  was  not  less  than  the  rent  which  was  payable  under 
the  former  lease,  but  it  was  insisted  that  this  was  a  lease  made 
for  a  grassum,  and  that  therefore  it  ought  to  be  reduced.  The 
fact  that  it  was  made  for  a  grassum,  is  a  finding  clear  in  the 
case.  This  farm  had  been  let,  together  with  two  other  farms ; 
they  were  afterwards  divided  in  the  manner  stated  in  these 
cases.  There  is  no  doubt  that  Whiteside,  which  is  mentioned 
as  having  been  let  for  the  same  rent,  was  let  upon  a  grassum ; 
and  that  the  rent  in  this  lease  was  affected  by  the  ^amount  of      [  ^374  ] 
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Case  of  The  the  cess,  and  rogue  and  bridge  money,  with  which  it  was  not 

Bmr'     let  by  the  former  lease. 

Leases.  There  was  a  special  interlocutor,  first  of  Lord  Hermand,  then 

of  the  Lords  of  Session,  with  respect  to  this  lease ;  and  in  order 
that  the  case  may  be  fully  comprehended  and  properly  decided, 
it  is  necessary  that  the  interlocutors  should  be  read  :  "  Having 
advised  the  condescendence  and  answers,  in  the  process  of  re- 
duction at  the  instance  of  the  Earl  of  Wemyss  and  March 
against  William'  Murray,  and  whole  processes,  conjoins  this 
process  with  the  declaratory  action  between  the  parties  de- 
pending before  the  Lord  Ordinary,  in  so  far  as  the  declarator 
is  applicable  to  the  present  case :  finds  it  stated  in  the  con- 
descendence, and  not  denied  in  the  answers,  that  the  whole 
farms,  whereof  the  leases  are  now  under  reduction,  were  for- 
merly let  by  the  late  Duke  of  Queensberry  for  fifty-seven  years  ; 
and,  with  an  exception  stated  by  the  defender  of  the  lands  of 
Flemington  and  Crook,  under  burden  of  grassums,  the  interest 
of  which  bore  a  considerable  proportion  to  the  yearly  rent : 
finds  it  admitted  in  the  answers,  that  in  or  about  the  year 
1807,  many  of  the  tenants  holding  leases  for  fifty-seven  years, 
renounced  their  leases,  and  took  new  ones  for  periods  equal  to 
the  terms  unexpired  of  the  old  ones,  but  without  paying  any 
grassums  for  their  new  leases ;  and  that  soon  afterwards,  the 
tenants  of  all  the  farms  to  which  the  present  discussion  relates, 
whether  they  had  got  new  leases  of  the  nature  above  mentioned, 
or  had  continued  to  possess  on  their  fifty-seven  years  leases, 

[  *876  ]  executed  renunciations,  and  accepted  *of  the  existing  leases, 
for  which  they  paid  no  grassums ;  as  also,  that  when  the 
tenants  renounced  their  former  leases,  and  took  the  present 
ones,  contracts  were  entered  into  betwixt  them  and  the  Duke*s 
commissioner  Mr.  Tait,  as  stated  in  the  condescendence :  finds, 
that  although  it  be  stated  by  the  respondent,  that,  depending  on 
a  contingency  not  explained,  but  said  not  to  have  existed,  these 
contracts  never  were  acted  upon,  yet  they  afford  evidence  to 
show,  that  the  new  leases  were,  with  the  exception  of  the  term 
of  endurance,  a  surrogatum  or  substitute  for  those  which  had 
been  renounced :  finds,  that  the  rents  payable  under  these 
renounced  leases,  must,  of  necessity,  have  been,  from  the  in- 
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eonvenience  and  loss  arising  to  the  tenants  from  the  advance  Case  of  thx 

of  money,  a  consideration  of  the  doubts  of  the  powers  of  the      ^mkbt" 

lessor,  held  out    in   the   contracts   and   other  circumstances,      Lbasbs. 

have  suffered  a  greater   reduction  than   the    amount  of  the 

interest  of  the  sums  paid   in  name  of   grassum:    finds,  that 

the  entail  founded  on  by  the  parties  in  this  cause,  contains 

a  clause  by  which  it  is  expressly  provided  and  declared,  that 

notwithstanding  of   the  irritant  and  resolutive  clauses  above 

mentioned,  it   shall  be  lawful  and  competent  to  the  heirs  of 

tailzie  therein  specified,  and  their  foresaids,  after  the  death  of 

the  said  William  Duke  of  Queensberry,  to  set  tacks  of  the  lands 

and  estate  daring  their  own  lifetimes,  or  the  lifetimes  of  the 

receivers  thereof,  the  same  being  always  set  without  evident 

diminution  of  the  rental :   finds,  that  the  rent  payable  under 

the  renounced  leases,  diminished  as  it  *was  by  the  payment  of      [  *376  ] 

grassums,  cannot  be  considered  as  constituting  a  fair  rental, 

such  as  is  implied  in  the  above  clause:  finds,  that  the  lease 

imder  reduction,  though  it  might  be  supported  by  the  first 

part  of  that  clause,  as  granted  for  the  lifetime  of  the  receiver, 

is  cat  down  by  the  concluding  part  of  it  being  set  with  evident 

diminution  of  the  rental."    Then  he  repels  the  defences. 

When  this  came  before  the  Court,  they  pronounced  this  inter- 
locator  :  "  They  find,  that  the  entail  in  question  contains  a  strict 
prohibition  against  alienation ;  but  a  permission  to  grant  tacks 
of  the  said  lands  and  estate  during  their  own  lifetimes,  or  the 
lifetimes  of  the  receivers  thereof,  the  same  being  always  set 
without  evident  diminution  of  the  rental :  find,  that  in  the  year 
1769,  the  petitioner's  father  obtained  a  tack  of  Whiteside  for 
nineteen  years,  at  a  rent  of  109Z.,  for  which  he  paid  a  fine  or 
grassum  of  132Z.  18«.  lOd. :  find,  that  in  the  year  1775,  the 
petitioner's  father  obtained  from  William  Duke  of  Queensberry 
a  tack  of  the  farm  of  Fingland  for  twenty-five  years,  at  the  rate 
of  501. 10«.,  for  which  he  paid  a  grassum  of  4802. :  find,  that  in 
the  year  1788,  he  renounced  this  lease,  of  which  twelve  years 
were  to  run,  and  obtained  a  new  lease,  for  fifty-seven  years,  of  the 
said  farm  of  Fingland,  and  also  of  the  farms  of  Whiteside  and 
Flemington,  at  the  rent  of  260!.  16«.  4<2.,  being  the  amount  of 
the  old  rents  payable  under  the  former  tacks,  with  the  addition 
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Cask  of  thx  of  the  cess,  and  rogue  and  bridge  money,  amounting  to  111. 
BEBBY  odds,  for  which  he  paid  *a  grassum  of  4002.  which  was  declared 
Lbasks.  j^  Jjq  Iqj.  ^^iteside  and  Fingland  only :  find,  that  in  the  year 
1807,  the  petitioner's  father  renounced  the  said  tacks  and  took 
new  tacks  to  himself  and  sons  for  their  lifetimes,  at  the  rents 
payable  under  the  tacks  renounced :  find,  that  this  current  tack 
must  be  held  merely  as  a  substitute  for  the  former  ones,  and 
subject  to  any  objections,  on  the  ground  of  grassum,  diminution 
of  rental,  or  otherwise,  which  were  competent  against  the  tacks 
renounced :  find,  that  in  estimating  the  rents  of  Whiteside  and 
Fingland,  the  value  of  the  fines  or  grassums  paid  at  the  com- 
mencement of  the  former  tacks  ought  to  have  been  added  to  the 
annualrent :  find,  that  this  was  not  done,  and  that  the  new  rent 
was  made  the  same  as  the  old  rent,  plus  the  cess  and  bridge  money : 
find,  that  this  was  not  equal  to  the  value  of  the  grassums  taken, 
and  therefore  that  the  said  last  tack  of  Whiteside  and  Fingland 
was  set  with  evident  diminution  of  the  rent,  and  in  violation  of 
the  said  clause  in  the  entail :  further  find,  that  the  conversion  of 
part  of  the  new  rent  into  a  fine  or  grassum  of  4002.  was  to  the 
manifest  prejudice  of  the  succeeding  heirs  of  entail,  and  operated 
as  an  alienation  pro  tanto  of  the  uses  and  profits  of  the  estate ; 
therefore,  although  the  said  tacks  in  point  of  endurance  do  fall 
within  the  permission  of  the  entail  above  referred  to,  find  that 
they  are  struck  at  by  the  clause  prohibiting  alienation,  as  well 
as  by  the  condition  in  the  said  permissive  clause  against  evident 
diminution  of  the  rent ;  therefore,  in  the  process  of  declarator, 
r  *378  ]  repel  the  defences ;  and  in  *the  process  of  reduction,  repel  the 
defences,  sustain  the  reasons  of  reduction,  and  reduce,  decern 
and  declare  accordingly."  And  there  was  an  additional  inter- 
locutor with  respect  to  the  lease  of  Flemington,  which  it  is  not 
necessary  I  should  state  to  your  Lordships.  The  principle 
therefore  laid  down  in  the  declaration  is,  that  this  lease 
operates  against  the  prohibition  of  alienation,  and  also  amounts 
to  an  evident  diminution  of  rental. 

With  respect  to  Neidpath,  there  was  a  third  case  as  to  the 
alternative  leases.  I  will  state  enough  to  show  what  is  meant 
by  that  term.  There  was  a  farm  called  Edstoun.  In  the  year 
1781,  when  the  Duke  of  Queensberry  succeeded  to  the  estate, 
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it  was  rented  at  the  sum  of  882.  10s.  In  1756,  the  rent  was  Cask  or  rm 
raised  to  851.  12s.  In  1769,  it  was  let  for  nineteen  years  to  bkbbt 
Alexander  Horsburgh  and  John  Saltoun,  at  a  rent  of  149Z.  with  Leases. 
a  grassum  of  198Z.  Is.  4d.  When  that  lease  expired,  a  gentle- 
man of  the  name  of  Symington  obtained  a  lease  for  fifty-seven 
years  from  Whitsmiday,  1792;  the  rent  stipulated  upon  that 
occasion  was  155Z.  7s.  and  the  grassum  800Z.  In  1807,  Robert 
Symington  renounced  his  lease,  and  obtained  a  new  one, 
which  is  the  lease  sought  to  be  set  aside,  "for  the  space  of 
thirty-one  years,  and  from  and  after  the  term  of  Whitsunday, 
1807,  which  is  hereby  declared  to  have  been  the  term  of  the 
said  Bobert  Symington's  entry,  notwithstanding  the  date 
hereof;  declaring  always,  as  it  is  hereby  expressly  provided 
and  declared,  that  in  case  it  shall  be  found  that  the  said 
William  Duke  of  Queensberry  is  prevented  by  the  entail  of 
his  ^Grace's  estate  of  March,  from  granting  a  lease  of  the  [  *S79  ] 
aforesaid  subjects  for  the  above-mentioned  term  of  thirty-one 
years,  then,  and  in  that  case,  this  lease  is  granted  for,  and 
shall  subsist,  and  be  understood  to  have  been  granted  for,  the 
term  of  twenty-nine  years,  twenty-seven  years,  twenty-five 
years,  twenty-one  years,  or  nineteen  years,  from  the  said  term 
o!  Whitsunday,  1807,  whichever  of  the  said  several  terms  of 
years,  from  the  said  term  of  Whitsunday,  1807,  short  of  the 
aforesaid  period  of  thirty-one  years,  the  Court  of  Session  or 
House  of  Lords  shall  find  to  be  the  longest  period  of  those 
above  specified,  for  which  the  said  Duke  had  power  to  grant  a 
valid  lease  of  the  aforesaid  subjects." 

In  the  narrative  of  this  lease,  it  appears  to  be  a  lease  the 
duration  of  which  is  to  depend  upon  the  decision,  when  it  is 
obtained,  of  the  Court  of  Session  or  the  House  of  Lords,  whether 
it  is  to  be  a  lease  for  twenty-nine  years,  twenty-seven  years, 
twenty-five  years,  twenty-one  years,  or  nineteen  years.  Now, 
according  to  the  law  of  Scotland,  there  must  be  what  they  call 
an  ish  (that  is  a  determination)  to  a  lease :  but  no  man  living 
can  tell  what  it  is  to  be  in  this  lease,  until  the  Court  of  Session 
or  the  House  of  Lords  have  said  in  that  or  some  other  case  what 
it  may  be.  This  is  a  lease,  which  one  party  says  cannot  be 
exposed  to  challenge,  on  account  of  a  grassum  being  taken; 
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Case  of  the  the  other  party  says  it  can,  and  ought  to  be  affected  upon  that 

BEm"      ground.     The  Court  of  Session  held  at  first,  that  the  limit  of 

Leases,      ^j^q  Duke's  power  was  nineteen  years ;  but  they  say  the  whole 

transaction  is  affected  by  that  general  fraud  which  affects  the 

[  *380  ]      instrument  ;*  and  that  therefore,  though  the  lease  might  be  a 

good  lease,  notwithstanding  the  determination  of  it  is  uncertain, 

for  some  period  stated  in  it,  yet  it  is  affected  by  the  general 

fraud. 

These  are  the  cases  which  appear  to  me  necessary  to  be  stated. 
I  pass  over  the  minor  cases. 

The  points  with  respect  to  these  three  sets  of  leases,  may  be 
thus  shortly  stated. 

First  with  respect  to  Easter  Harestanes ; 

The  lessees  and  the  representatives  of  the  late  Duke  of 
Queensberry  contend,  that  the  Duke  had  power  to  grant  such 
a  lease ;  that  the  decided  cases  prove  the  power  of  granting 
such  leases  ;  that  the  entail,  according  to  its  legal  construction, 
does  not  prohibit  granting  leases  for  fifty-seven  years,  and  that, 
whatever  may  be  the  case  with  respect  to  a  lease  for  ninety- 
seven  years,  a  lease  for  fifty-seven  years  cannot  be  objected  to ; 
they  say,  that  the  rent  being  equal  to  the  last  rent  reserved,  is 
equal  to  that  which  the  law  requires ;  and  being  equal  to  that 
which  the  law  requires,  that  grassum  is  not  prohibited  by  the 
entail,  or  by  any  implication,  or  by  any  fair  understanding  of 
the  words  in  the  entail.  It  was  further  insisted,  that  the  lease 
was  within  the  meaning  of  the  statute  of  1449,  and  that  the  act 
is  in  complete  force  at  the  present  day ;  though  leases  are  not 
in  the  law  of  Scotland  conveyances,  but  mere  incumbrances  on 
the  fee  or  property,  and  only  so  made  by  the  statute,  inasmuch 
as  the  lessees  cannot  be  ejected  during  their  terms  while  they 
pay  their  rents.  The  words  of  the  Act  (Scots  Stat.  1449)  are.. 
''It  is  ordained  for  the  safety  and  favour  of  the  poor  people 
that  labour  the  ground,  that  they,  and  all  others  that  have 
[  'SSI  ]  taken,  or  shall  take  lands  in  time  to  come  *from  lords,  and 
have  terms  and  years  thereof,  that  suppose  the  lords  sell  or 
annailzie  the  lands,  the  takers  shall  remain  with  the  lack 
until  the  issue  of  their  terms,  whose  hands  soever  the  lands 
come  to,   for.  sicklike  mail  (that  is  the  same  rent)  they  took 
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them  for."    And  they  say,  that  by  virtae  of  this  statute,  the  Case  of  thb 
tenant  of  Harestanes    paying  a  grassam,  is  entitled  to  his       bbbby 
lease.  Leases. 

Upon  this  statute,  the  effect  of  the  word  annailzie  must  be 
considered.  We  have  decided,  that  a  lease  for  ninety-seven 
years  is  void  as  an  alienation.  The  present  question  is,  how 
far  that  may  apply  as  an  authority  to  a  lease  for  fifty-seven 
years. 

The  successor  in  the  tailzie  contended,  that  a  lease  of  this 
endurance  is  prohibited  by  the  entail ;  that  any  leases  of  extra- 
ordinary endurance  are  prohibited;  that  with  respect  to  the 
statute  of  1449,  it  authorizes  only  such  leases  as  may  be  law- 
fully made,  not  such  as  contravene  the  prohibitions  of  an 
entail ;  that  the  lease  is  bad  on  various  grounds,  all  of  which 
they  proceed  to  state,  if  made  for  a  grassum.  They  contend, 
that  the  practice  did  not  sanction  such  leases ;  and  that  prac- 
tice, if  proved  to  exist,  could  not  sanction  such  leases. 

Secondly,  with  respect  to  Whiteside  lease. 

The  argument  on  one  side  was,  that  such  a  lease  does  not  fall 
under  the  prohibition  to  alienate,  because  deeds  of  entail  are  by 
the  settled  rules  of  interpretation  in  the  Scotch  law  8tri4:tis8imi 
jurisy  and  a  prohibition  to  alienate,  according  to  such  rules  of 
interpretation,  does  not  extend  to  leasing,  and  when  the  entail 
is  so  interpreted,  does  not  extend  to  a  lease  of  ordinary  en- 
durance, though  granted  in  consideration  of  *grassum ;  that  [  *H82  ] 
the  lease  being  granted  for  a  term,  and  at  the  rent  permitted 
by  the  entail,  the  grassum  worked  no  injury.  They  further 
contended,  that  a  man  who  is  permitted  to  let  without  diminu- 
tion of  the  rental,  if  he  lets  without  diminution  of  rental,  does 
no  injury  to  the  person  who  is  to  take  after  him,  because,  if  he 
takes  no  grassum,  the  person  to  take  after  him  cannot  complain ; 
and  if  he  takes  a  grassum,  he  still  takes  that  which  he  may  take, 
and  that  there  cannot  be  a  complaint  if  the  lease  is  granted  for 
that  length  with  a  grassum ;  that  the  rentals  of  Whiteside  and 
Fingland  were  not,  in  the  sense  of  the  deed,  diminished  by  the 
grassum  being  taken,  and  that  therefore  the  lease  cannot  be 
said  to  be  set  with  a  diminution  of  the  rental ;  and  further, 
they  insisted  that  neither  the  Duke  nor  the  tenants  were  guilty 
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Cabb  of  the  of  any  fraud  in  this  matter ;  that  in  his  own  particular  dealing, 
BEEBY  the  Duke  was  not,  by  the  general  and  comprehensive  deed  he 
Lbases.  entered  into  with  all  his  tenants,  guilty  of  fraud  upon  the 
entail,  if  what  fraud  upon  the  entail  is  can  be  defined.  Then 
they  rely  upon  the  practice;  they  say  all  landed  proprietors 
do,  and  for  a  very  long  period  have  let  with  grassum.  As  to 
the  words,  "  without  diminution  of  rental,"  they  must  be  con- 
strued, they  say,  with  reference  to  former  leases,  or  leases 
immediately  preceding;  that  it  was  so  with  respect  to  church 
and  crown  lands ;  that  it  has  been  so  to  a  vast  extent  with 
respect  to  a  vast  number  of  estates ;  that  it  appears  by  a  long 
series  of  decisions,  that  such  a  prohibition  to  let  with  a  diminu- 
tion of  the  rental,  did  not  prohibit  the  letting  with  grassums. 
They  further  insist,  that  if  there  was  any  irritancy,  that 
irritancy  might  be  purged. 
[  383  ]  The  heir  of  entail,  on  the  other  hand,  says,  that  the  lease  is 

comprehended  under  the  prohibitions  of  the  entail;  that  the 
construction  which  is  put  upon  the  word  rental  on  the  other 
side,  is  not  the  proper  construction ;  that  grassum  is  antici^ 
pated  rent,  within  the  meaning  of  the  deed  of  entail,  and  that 
it  is  so  when  taken  upon  surrender  of  former  leases;  that 
such  dealing  with  the  estate  is  within  the  meaning  of  the 
words  diminution  of  rental;  that  upon  a  lease,  twelve  years 
of  which  were  unexpired,  if  the  tenant  renounces  the  lease, 
and  takes  another  lease,  extending  the  term  twelve  years, 
that  the  grassum  taken  for  the  first  lease  must  have  some 
operation. 

The  tenant  contends,  that  whatever  may  be  the  case  as 
between  the  Duke  of  Queensberry*s  representatives  as  standing 
in  his  place,  according  to  all  the  principles  of  law  which  ought 
to  affect  his  ease,  he  is  the  tenant,  and  ought  to  be  considered 
as  a  third  party ;  that  he  is  a  purchaser,  that  he  is  contracting 
onerously,  that  he  is  entitled  by  virtue  of  the  statute  of  1449, 
and  he  prays  that,  whether  his  lease  is  a  good  lease  or  not,  the 
Court  will  not  consider  what  the  case  of  any  other  persons  may 
be,  because  he  happens  to  have  a  good  recourse  against  the 
assets  of  the  late  Duke  of  Queensberry.  Then  he  insists,  that 
all  the  prohibitions  must  be  embodied  in  expression,  that  there 
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is  no  prohibition  embodied  in  expression,  and  that  the  irritancy  case  of  the 
(if  any)  may  be  purged.  Queens- 

Thirdly,  with  respect  to  the  alternative  leases,  Leases. 

As  far  as  the  points  made  on  each  side  arise  out  of  the  facts 
of  the  case,  they  insist  that  those  leases  are  bad,  on  the  same 
grounds  as  all  the  other  leases  that  are  to  be  affected  by 
a  grassum ;  and  they  say  it  is  impossible  *that  the  law  can  be  [  *384  j 
such,  that  when  a  lease  is  executed,  neither  the  heir  nor  any 
body  else  who  is  to  succeed  him,  can  tell  whether  the  lease  is 
for  thirty  years,  twenty-nine  years,  twenty-seven  years,  twenty- 
five  years,  twenty-one  years,  or  nineteen  years. 

These  include  all  the  points  with  respect  to  the  Neidpath 
estate. 

With  respect  to  the  Duke  of  Buccleuch*s  case:  That  came 
before  the  other  Division  of  the  Court  of  Session,  and  the  two 
Courts  differ  altogether  in  their  views  of  the  law  on  this  most 
important  question. 

The  Duke  of  Buccleuch's  leases  relate  to  the  entail  of  the 
estate  of  Queensberry ;  and  without  going  through  all  the  par- 
ticulars of  the  leases  which  have  been  granted  upon  that  estate, 
they  may  be  represented  generally  as  being  leases  granted  for 
long  periods,  grassums  being  taken  upon  those  leases,  and  first 
leases  granted  to  tenants  in  those  tacks  which  were  current,  or 
to  strangers  under  the  burden  of  the  current  tacks,  and  with 
obligations  in  both  cases,  to  grant  a  new  lease  annually  for 
nineteen  years  during  the  Duke's  life.  With  respect  to  that 
species  of  lease,  they  say,  that  it  is  not  only  affected  by  the 
circumstance  of  grassums  having  been  taken,  but  that  it  is  to 
be  considered  as  a  lease  for  more  than  the  Duke's  life  or  nine- 
teen years  :  they  say  it  is  a  lease  for  the  Duke's  life  and  nineteen 
years ;  to  which  it  is  answered,  that  is  not  a  lease  for  more 
than  the  lifetime  of  the  setter  or  for  nineteen  years,  because,  in 
order  to  make  the  lease  good,  there  must  be  possession,  and 
that  the  possession  is  a  possession  which  at  the  death  of  the 
Duke  of  Queensberry  must  *be  referred  to  the  lease  then  actually  [  •385  ] 
existing ;  and  in  truth  and  in  fact  they  say,  whatever  it  may  be, 
in  semblance  and  appearance,  it  is  nothing  but  a  lease  for  the 
life  of  the  person  or  for  nineteen  years. 
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Ca6£  of  thr      There  is  a  Becond.class  of  leases,  where  the  carrent  leases  had 
BEBBY       actually  expired. 

Leases.  There  is  a  third  class  of  leases  granted  without  an  obligation 

of  renewal,  but  where  the  leases  renounced  were  not  near  their 
natural  expiry ;  and  there  were  other  leases  which  were  not 
granted  till  the  previous  leases  had  expired,  but  on  which 
grassums  were  taken.  The  validity  of  those  leases  was  not 
only  discussed  in  the  general  case  of  the  Duke  of  Buccleuch, 
but  also  in  the  case  of  one  of  the  tenants.  With  respect  to  the 
tenant's  right,  he  insisted  likewise  upon  the  circumstance  that 
he  was  an  onerous  purchaser. 

In  this  case,  the  Second  Division  of  the  Court  of  Session 
declared  the  particular  lease  before  them  was  good,  and  that 
the  leases  in  general  were  good ;  and  in  this  state  of  things, 
the  cause  came  before  this  House,  when  you  were  pleased  to 
make  a  remit,  which  has  brought  before  you  the  collective 
opinion  of  both  Divisions  of  the  Court  of  Session,  by  which  it 
appears  that  there  is  great  diversity  of  opinion  among  the 
Judges. 

One  of  the  defences  of  the  Duke  of  Buccleuch,  in  one  of  those 
actions,  stated  that  "  the  deceased  Duke  of  Queensberry  suc- 
ceeded to  the  estate  of  Queensberry  in  the  year  1778,  as  an 
heir  of  entail  under  the  foresaid  deed  of  tailzie,  and  made  up 
titles  accordingly  under  the  conditions  therein  contained;  but 
[  *386  ]  after  entering  on  the  possession  of  the  estate,  he  *did  not,  as  the 
leases  gradually  expired,  let  the  lands  at  the  just  avail  for  the 
time,  in  terms  of  the  entail,  but  granted  leases  for  nineteen 
years,  below  the  true  value  and  in  consideration  of  large 
grassums  received;  and  after  having  continued  this  system 
for  a  period  of  eighteen  or  nineteen  years,  during  which  time 
he  had  consequently  drawn  a  grassum  for  the  letting  of  every 
farm  on  the  estate,  not  satisfied  with  the  slower  mode  of  again 
exacting  grassums  as  the  leases  might  periodically  fall,  he, 
from  the  desire  of  speedily  raising  a  large  sum  of  money  to 
add  to  his  great  wealth,  and  with  the  view  of  defeating  the  pro- 
hibitions contained  in  the  said  deed  of  tailzie,  thought  fit,  about 
the  year  1796,  when  the  whole  estate  was  under  current  leases, 
which  had  been  granted  by  himself,  to  form  a  device,  without 
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vraiting  for  the  expiry  of  these  leases,  of  letting  anew  the  whole  Case  or  thk 
estate,  both  for  his  own  lifetime  and  for  nineteen  years  after  his  beret 
decease,  and  also  in  diminution  of  the  rental,  contrary  to  the  Lkasbs. 
conditions  of  the  entail ;  "  and  then  it  proceeds  to  state  what 
the  Duke  of  Qaeensberry  had  done  in  pursuance  of  that  device, 
contending  that  it  was  a  fraudulent  use  of  his  power,  and  that 
there  might  be  a  fraudulent  use  of  the  power  of  the  heir  of 
entail,  although  what  he  did  in  the  execution  of  this  power 
might  be  within  the  letter  of  the  power  under  which  he  pro- 
fessed to  act.  Then  they  say,  ''that  these  were  not  proper 
leases,  but  complex  contracts,  conveying  away  the  lands  for  a 
term  of  years,  partly  for  yearly  rent,  but  in  great  part  for  a 
grassum  or  price  payable  to  the  Duke  himself,  because  they 
were  granted  for  *a  space  longer  than  the  setter's  lifetime  or  [  *387 1 
nineteen  years;  the  obligation  of  renewal  being  part  of  the 
contract,  and  elongating  the  term  of  possession  for  which  the 
lands  were  let ;  and  because  the  leases  were  not  let  for  the  just 
avail,  bat  for  a  rent  known  and  intended  to  be  inadequate,  and 
for  less  than  that  avail ;  and  because  they  were  let  with  diminu- 
tion of  the  rental  actually  existing  previous  to  letting  them,  the 
Duke  having  previously,  by  grassums,  received  an  additional 
rent  for  the  lands  beyond  that  stipulated  in  these  leases." 

Upon  the  remit,  two  orders  were  made  by  this  House,  one 
with  respect  to  the  tenant,  and  the  other  with  respect  to  the 
general  cause;  which  latter  was,f  "that  the  cause  be  remitted 
back  to  the  Court  of  Session  in  Scotland,  to  review  generally  the 
interlocutor  complained  of  in  the  said  appeal ;  and  in  reviewing 
the  same,  the  Court  is  to  have  especial  regard  to  the  fact,  that 
this  action  of  declarator  is  brought  by  the  executors  and  trust- 
disponees  of  the  late  Duke  of  Queensberry,  as  such,  against  the 
heir  of  tailzie,  seeking  thereby  to  establish,  unconditionally,  all 
and  each  of  the  numerous  tacks  mentioned  in  the  summons,  and 
granted  by  the  said  Duke,  in  the  manner  and  under  the  circum- 
stances mentioned  in  the  pleadings,  and  is  not  instituted  by  any 
of  the  persons  to  whom  such  tacks  are  granted,  nor  are  any 
such  persons  parties  thereto :  that  the  Court  do  reconsider  the 
defences  of  the  appellant,  and  especially  whether,  in  a  question 
t  Dom.  Proc.  July  10,  1817. 
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Case  of  the  between  such  parties,  the  leases  so  granted  oaght  or  ought  not 
BERBT  to  be  considered  as  granted  in  execution  of  such  device  *aB  is 
Leases,  alleged  in  the  said  defences;  and  if  so  granted,  whether  the 
^  same  ought  to  be  considered  as  granted  in  fraud  of  the  entail, 
and  are  not  such  as  ought  on  that  account,  or  any  other 
account  appearing  in  the  pleadings,  to  be  held  invalid,  or  not 
to  be  sustained  at  the  instance  of  the  pursuers,  as  representing 
the  Duke ;  and  in  reviewing  the  interlocutor  complained  of,  the 
Court  do  particularly  also  reconsider  what  is  the  legal  effect  of 
the  word  *  dispone,'  contained  in  the  deed  of  tailzie  of  the  26th 
December,  1705,  with  reference  to  tacks  of  lands  comprised  in  the 
said  deed ;  and  further,  do  consider  what  is  the  effect,  with  refer- 
ence to  such  tacks,  of  all  other  parts  of  the  said  deeds  which  relate 
to  tacks,  having  regard  to  the  endurance  of  such  tacks,  and  to 
the  fact  of  grassums  being  or  not  being  paid  upon  the  granting 
thereof,  or  paid  upon  the  granting  of  former  leases;  and  all 
other  the  terms  and  conditions  upon  which  such  tacks  were 
made;  and  to  the  effect  of  such  grassums,  terms  and  condi- 
tions, in  reducing  the  amount  of  the  clear  rent  receivable  by  the 
heir  of  tailzie ;  and  to  all  the  circumstances  under  which  the 
appellant  has  alleged,  and  it  shall  appear  that  the  late  Duke  of 
Queensberry  granted  all  such  tacks."  And  then  this  was 
addressed  to  the  Second  Division,  "  that  the  Court  to  which 
this  remit  is  made,  do  require  the  opinion  of  the  Judges  of  the 
other  Division  in  the  matters  and  questions  of  law  in  this  case 
in  writing ;  which  Judges  of  the  other  Division  are  so  to  give, 
and  communicate  the  same;  and  after  so  reviewing  the  said 
interlocutor  complained  of,  the  said  Court  do  and  decern  in  this 
cause  as  may  be  just.*' 
[  389  ]  There  are  in  print  the  opinions  of  all  the  Judges  which  have 

been  taken  in  consequence  of  this  remit.  Upon  these  opinions 
I  will  make  only  this  observation  :  I  am  either  bound  to  suppose, 
that  the  question  about  the  Duke  of  Queensberry's  declarator, 
as  contradistinguished  from  the  proceedings  of  declarators  in 
general,  by  the  circumstances  which  are  stated  in  this  case, 
was  not  a  question  understood,  or  that  it  was  a  question  thought 
of  so  little  importance,  as  certainly  not  to  produce  information 
enough  from  those  opinions,  to  enable  those  who  thought  that 
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qaestion  of  any  weight,  to  look  at  them,  to  resolve  any  doubts  cmk  of  thk 
they  might  feel.  '^^^^^^' 

There  was  no  ground  to  attribute  to  me,  that  I  felt  a  notion  leases. 
that  an  action  of  declarator  was  not  the  form  in  which  the 
representatives  of  the  late  Duke  of  Queensberry  could  proceed  in 
the  Court  of  Session,  in  order  to  have  it  declared  that  these 
leases  were  good.  I  knew  that  was  the  species  of  action  which 
would  be  brought  in  the  Court  of  Session ;  but  the  remit  was 
made  in  the  Duke  of  Buccleuch's  case ;  and  the  reason  of 
making  the  remit  in  that  form  was,  that  in  the  proceedings  of 
the  trustees  of  the  Duke  of  Queensberry  against  the  Duke  of 
Buccleach,  they  not  only  sought  to  have  these  leases  substan- 
tiated, but  to  be  protected  from  all  claims  of  damages,  on  the 
ground  that  they  were  good.  Much  of  the  contest  in  this  case 
went  on  this  ground,  that  whatever  might  be  the  effect  of 
granting  one  such  lease  on  the  payment  of  a  grassum,  yet  there 
might  be  such  a  conduct  on  the  part  of  the  heir  of  entail  in 
possession,  such  a  comprehensive  and  vast  dealing,  buying  up 
the  leases  of  tenants,  making  them  renounce  their  leases,  and 
letting  all  the  lands  *upon  such  a  general  system,  as  to  amount  [  *390  ] 
to  fraud,  and  although  it  might  be  the  most  difficult  thing  in 
the  world  with  respect  to  tenant  A.  or  tenant  B.  or  tenant  C.  to 
say  it  was  a  fraud  on  the  entail,  yet  that  there  might  be  such  a 
thing  as  a  fraud  upon  the  entail  nobody  in  the  course  of  that 
matter  disputed.  The  question  under  these  circumstances  was, 
whether  those  who  were  the  representatives  of  the  late  Duke  of 
Queensberry  had  a  right  to  interpose  to  have  all  those  leases 
declared  good  instruments,  although  it  might  be  very  fit  to  know 
how  &r  the  lease  of  A.  or  B.  or  C.  or  D.  was  or  was  not  con- 
nected with  that  system  of  fraudulent  management,  and  whether, 
notwithstanding  that  system  of  fraudulent  management,  you 
could  prevent  a  particular  tenant  having  a  declarator,  if  he  was 
entitled  to  it  in  an  action  of  declarator,  that  his  lease  was  a 
good  lease. 

In  the  case  of  the  Roxburghe  feuB,\  where  the  heir  of  entail 
having  a  power  to  feu  such  part  of  the  lands  as  he  should  think 
fit,  provided  his  grants  were  not  made  in  diminution  of  the 

t  Ker  y.  Boxhurghe,  Dom.  Proc.  18  Dec.  1813,  MSS.  and  2  Dow,  149. 
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Cask  or  the  rental,  dec.  and  the  heir  feaed  all  the  lands,  taxing  the  casual- 

O  IT  ififWfl, 

BBKET  ties,  the  House  of  Lords  decided,  that  this  was  making  such  a 
LBA8B8.  jj^QQ  qJ  ijJjq  power  of  entail,  as  a  court  of  justice  would  not  permit. 
As  between  the  Duke  and  his  tenant,  if  there  were  no  other 
parties  in  the  cause,  you  might  decide  in  favour  of  the  leases  ; 
but  here  there  might  be  one  principle,  it  was  argued  throughout, 
on  which  to  contend  against  the  Duke  of  Queensberry,  yet  a 
principle  that  would  not  enable  you  to  contend  against  all  his 
tenants,  or  most  of  his  tenants. 
[  391  ]  When  the  Court  of  Session  was  asked,  by  the  terms  of  the 

remit,  whether  the  action  was  an  action  which  he  could  have 
maintained,  if  it  was  made  out  that  there  was  in  the  leases  that 
device,  and  that  fraud  upon  the  entail  which  the  Duke  of  Buc- 
cleuch  insisted  made  part  of  the  system  of  the  Duke  of  Queens- 
berry,  I  had  not  the  least  idea  that  it  would  be  considered  as  a 
remit,  desiring  to  be  informed,  whether  a  man  could  in  the 
ordinary  case  proceed  by  action  of  declarator.  The  particular 
circumstances  that  led  to  that  particular  remit,  were  of  some 
such  sort  as  I  have  been  alluding  to ;  and  I  must  say,  that  the 
remit  in  its  nature  has  not  been  well  understood,  and  that  it 
has  not  received  the  answer  which  was  expected. 

The  majority  of  the  Judges  seem  to  have  been  of  opinion,  that 
these  leases  were  good ;  that  grassums  could  not  affect  them. 
And  with  respect  to  the  word  "  dispone,"  the  majority  of  them 
were  of  opinion,  that  the  word  **  dispone  "  would  have  the  same 
effect  as  the  word  '*  alienate." 

After  these  proceedings,  from  this  interlocutor  (this  case  em- 
bracing the  general  consideration,  and  the  additional  circum- 
stance that  there  is  an  onerous  purchaser),  the  appeal  now  comes 
back  to  this  House.  The  several  points  which  seem  to  have  been 
stated  in  the  Courts  below,  and  discussed,  involving  the  merits 
of  the  question  upon  this  remit,  were,  with  very  little  altera- 
tion, the  same  points  on  both  sides  as  before  submitted  to  the 
Court. 

July  6.  In  the  March  and  Neidpath  entail,  the  clause  about  setting 

tacks  is  a    permissive  clause,   that  is,   "notwithstanding  the 

[  *392  ]      irritant  and  resolutive  clauses  *above  mentioned,  it  shall  be 
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lawful  and   C3mp6tent  for  the  heirs  of  tailzie  above  specified,  ^^«^  of  the 
and  their  foresaids,  after  the  decease  of  the  said  William   Duke       bbbbt 
of  Queensberry,  to  set  tacks  or  rentals  of  the  said  lands  and        ^s™- 
estate  during  their  own  lifetimes,  or  the  lifetimes  of  the  re- 
ceivers thereof,  the    same  being  always  set  without  evident 
diminution  of  the  rental." 

In  the  Buccleuch  entail  the  question  arises  upon  the  prohibi- 
tory clause,  that  is  to  say,  the  clause  against  disponing  in  any 
manner  of  way  whatsoever,  "  except  so  far  as  they  are  empowered 
in  manner  after  mentioned."  The  clause  then  which  relates  to 
tacks  and  rentals  is  a  clause  that  they  shall  not  do  so  and  so, 
it  is  therefore  a  prohibitory  clause  in  the  terms  of  it,  but  still 
seems  to  be  in  some  degree  permissive  also,  by  the  words  "  ex- 
cept so  far  as  they  are  empowered  in  manner  after  mentioned." 

To  the  March  and  Neidpath  entail,  there  is  subjoined  a  paper 
which  has  this  denomination :  ''  Bental  of  the  lands,  teinds  and 
others,  lying  within  the  sheriffdom  of  Peebles  and  Selkirk  re- 
spectivt',  which  did  pertain  to  John  Earl  of  Tweeddale,  and  John 
Lord  Yester  his  son,  and  were  sold  and  disponed  by  them  to 
William  Duke  of  Queensberry  in  liferent,  and  to  Lord  William 
Douglas,  his  second  lawful  son,  and  their  heirs  of  tailzie  therein 
mentioned,  in  fee,  conform  to  the  disposition  thereof  of  the  date 
the  19th  day  of  October  last,"  and  which  has  particular  relation 
to  this  present  rental.  Then  they  state  what  the  lands  are  let 
at.  There  is,  first  in  the  parish  of  Lyne,  I  think  they  call  it, 
the  sum  or  rent  of  5,8402.  Scots ;  then  follows  this,  '*  Paid  out  of 
this  in  stipend  *to  the  minister  of  Lyne,  466Z.  138.  4d.  Item,  [  *393  ] 
deduced  for  the  teinds  of  Scroggs,  662.  18«.  4(2."  the  sum  of 
tiie  deduction  so  much ;  and  then  follow  the  words,  '^  remains  of 
neat  rent,  5,306!."  They  then  proceed  to  state  the  rent  in 
Peebles  parish,  where  the  sum  of  rent  is  2,4282.  6s.  8(2. ;  ''  paid 
out  of  this  of  tack-duty  to  the  parson,  662.  18«.  4(2. ;  to  the  vicar, 
so  much ; "  there  then  rests  of  neat  rent  2,848/.  6s.  8(2.  It  is 
not  necessary  to  particularize  the  whole ;  but  it  goes  through 
the  several  items  of  property  which  yield  rent,  stating  the  sum 
of  rent,  and  stating  what  remains  of  neat  rent,  and  then  it  con- 
cludes summing  up  the  whole  foregoing  rental  contained  in  the 
preceding  four  pages,  which  extends  to  the  sum  of  17,002Z.  18s. 
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Cabs  of  thk  10  pennies  Scots,  which  I  take  to  be  the  amonnt,  not  of  what  is 
RBBBT  called  the  rack-rents,  bat  of  the  rents,  making  the  deductions 
Lkabbs.      ^hich  give  the  quantum  of  the  revenues. 

According  to  the  law  of  Scotland  at  the  time  when  this  tailzie 
was  executed,  in  calculating  the  teinds,  the  estimate  was  made 
by  looking  only  at  the  rent  reserved,  and  no  benefit  was  given  in 
that  valuation  to  those  who  were  entitled  to  the  teinds  with 
respect  to  any  grassums  that  had  been  taken ;  but  at  a  period 
long  subsequent  to  this,  the  Court  of  Session  having  reconsidered 
the  statutes,  with  reference  to  this  matter  of  teinds,  put  a  con- 
struction upon  the  words!  *'  the  rents  of  lands  constantly  pay- 
[  *894  ]  ing ;  "  *and  held,  that  under  these  words  they  were  entitled  to 
say  that  a  grassum  was  worth  so  much  with  reference  to  the 
calculation  of  rent,  and  that,  instead  of  estimating  the  teinds  by 
the  rent  reserved,  they  would  take  a  proportion  of  the  grassum, 
though  the  land  did  not  constantly  pay  that  grassum,  and  con* 
sider  as  the  rent  not  the  rent  which  the  land  constantly  paid, 
but  the  rent  which  they  thought  in  justice  they  ought  to  con- 
sider it  as  paying  as  between  the  persons  entitled  to  the  teinds 
and  the  land-holder. 

This  was  a  very  just  alteration  as  to  any  question  between 
the  parties  entitled  to  these  different  species  of  property ;  but 
how  the  Court  of  Session,  after  their  predecessors,  for  nearly  a 
century  together,  had  said  that  the  statute  afforded  the  rule, 
and  the  words  were  what  they  were  to  go  by,  could  give  a  con- 
struction which  the  words  do  not  bear,  in  order  to  reach  the 
justice  of  the  case,  is  a  difficult  question,  which  ought  to  have 
been  discussed  upon  tiie  remit,  but  has  been  altogether  neglected. 
I  am  not  saying,  that  because  this  has  been  done  in  a  question 
between  the  person  entitled  to  the  teinds  and  the  owner,  that 
therefore  it  is  applicable  to  heirs  of  tailzie  and  onerous  pur- 
chasers ;  that  is  another  question ;  but  the  question  is  material 
for  this  reason,  that  this  alteration  of  the  law,  by  necessary  con- 
sequence reduces  the  clear  rents  of  the  March  and  Neidpath  and 
Queensberry  estates  in  a  very  serious  degree. 

t  Orig^naUy  by  deoreetB  arbitral  ratified  in  Parliament  by  Act,  1633, 

of   ObaB.  I.  dated   2   Sept.,   1629,  c.  17.    See  the  decieetB,  aubjoined  to 

upon  Bubmiasion  by  titulars,   pro-  the  Acts  of  the  Beign. 
prieton  and  other  parties  interested ; 
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Ab  to  the  question,  what  is  the  effect  of  the  statutes  of  1449  Garb  of  ths 
and  1685  taken  together,  with  respect  to  a  tack  for  fifty-seven       bbrbt 
years;  supposing,  for  argument's   sake,  that  the  March   and      Lbasbb. 
Neidpath  entail  must  be  considered  as  prohibiting  a  tack  of 
fifty-seven  years  *as  an  alienation,  does  the  statute  of  1449t      [  *395  ] 
afford  any  objection  to  the  conclusion  of  law?    My  clear  opinion 
is,  that  it   does   not.     Whether  entails  before  that  are  to  be 
considered  as  odious  or  not,  or  whether  the  statute  of  1685 
is  or  is  not  to  be  considered  as  purging  them  of  all  odious 
qualities,   it  is  extremely    clear,  that   if  the  statute  of   1685 
authorizes  the  entail,  and  if  the  entail  by  force  of  that  statute, 
prohibits  a  tack  of  fifty-seven  years  as  an  alienation,  it  is  impos- 
sible to  say  the  statute  of  1449  can  prevent  the  effect  of  the 
statute  of  1685. 

We  have  been  told  again  and  again,  that  we  are  to  proceed  on 
tiie  matter  upon  that  system  of  interpretation  that  he  who  runs 
and  can  read  may  fix  instantly  the  interpretation ;  yet,  notwith- 
standing all  these  dicta,  and  the  representations  of  the  great 
character  of  the  heir  of  tailzie,  most  assuredly  I  may  say,  as 
to  these  decisions  about  estate  tail,  that  those  who  have  run 
and  read  have  felt  very  different  convictions,  and  entertained 
very  different  feelings  with  respect  to  the  interpretation  to  be 
put  on  what  they  have  so  read.  Looking  at  the  opinions  of  the 
Court  of  Session,  it  is  very  difficult  to  reconcile  their  opinions 
in  a  matter  in  which  no  two  men  who  run  and  read  it  is  said 
can  differ. 

It  was  stated  at  the  Bar,  on  the  hearing  of  this  case,  that 
the  present  proceeding  was  not  to  be  looked  upon  as  a  claim  for 
damages  against  an  heir  of  entail,  or  his  representatives,  on 
account  of  his  having  contravened  the  prohibition ;  that  it  was 
not  *to  be  looked  upon  as  a  claim  for  sums  of  money,  or  rather  [  *'^^  ] 
as  a  repetition  of  rents  unduly  anticipated ;  but  that  it  was  to  be 
considered  as  a  case  of  a  right  granted  to  a  third  party,  for 
valuable  consideration,  if  effectual;  and  which  could  only  be 
made  effectual  by  the  combined  operation  of  the  different  clauses 

t  By  this  statute  for  the  en-  contracts,  were  established  as  quasi 
oooragement  of  agricaltore,  leases,  real  rights  against  general  heirs  and 
which  before  had  been  mere  personal      purchasers  of  the  inheritance. 
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Cabs  or  thk  which  the  statute  of  1685  requires  in  entails — that  it  was  a 
BSBBT  claim  foanded  in  contravention  (which  is  important  to  be  ob- 
LKA8K8.  eerved)  and  where  therefore  the  operation  with  respect  to  the 
smallest  part  of  the  estate,  if  it  could  not  afterwards  be  purged 
on  account  of  circumstances,  would  extend  to  the  whole  estate : 
In  such  a  case,  where  it  was  insisted  that  the  generality  or  uni- 
versality of  the  acts  of  the  late  Duke  constituted  a  species  of 
dealing  with  the  entail  which  (whatever  name  he  might  give  to 
that  dealing,  or  however  he  might  characterize  it)  might  with 
respect  to  him  be  looked  at  in  a  point  of  view  in  which  it  might 
not  be  capable  of  being  represented  to  the  mind  in  a  question 
between  tenant  A.  and  tenant  B.  and  others,  and  where  the 
defences  of  the  Duke  of  Buccleuch  were  defences  founded  on  the 
allegation  of  devices  which  the  law  would  not  sustain,  and  where 
the  summons  demands,  as  it  does  in  this  case,  not  merely  to 
have  a  judgment  that  these  leases  were  good,  but  to  have  it 
declared  by  the  Court,  that,  free  of  all  molestation  or  interrup- 
tion whatever  on  the  part  of  the  heirs  of  tailzie,  the  executors, 
might  take  the  personal  estate  of  the  late  Duke  of  Queensberry^ 
and  dispose  of  it  as  they  thought  proper ;  and  where  the  dis- 
tinctions were  drawn  between  tenants  claiming  as  purchasers,  and 
all  this  device,  as  it  was  called,  on  the  part  of  the  Duke :  Before 
[  *S97  ]  we  proceeded  to  decide  on  a  *  Scotch  case  of  such  a  nature,  it  waa 
surely  expedient  to  know  what  the  Scotch  Courts  thought  of 
the  case  so  represented ;  and  for  this  purpose  the  case  was  re- 
mitted. 

If  I  am  to  look  at  the  opinions  of  the  Judges,  in  consequence 
of  this  remit,  as  amounting  to  this,  that  a  court  of  justice  is  not 
to  change  the  law  (and  God  forbid  they  should  change  it !) :  if 
I  am  to  look  at  what  I  read  in  those  opinions,  as  pointing  out, 
that  although  the  Duke  of  Queensberry  has  made  deeds  to  the 
amount  of  three  or  four  hundred,  although  he  has  made  tacks, 
and  taken  large  grassums,  and  procuring  the  tacks  to  be  re- 
nounced, has  let  the  lands  again,  and  so  covered  the  whole 
estate  with  these  tacks,  if  I  am  to  look  at  those  opinions  as 
declaring  that  he  has  not  thereby  exceeded  his  power,  that  he 
has  only  done  what  it  was  lawful  for  him  to  do,  it  is  very  dif- 
ficult to  imagine  in  what  cases  those  who  make  claims  against 


TOI.-XX.]         1819.    H.  L.    1  BLIGH,  897—398.  lOS 

him  can  say,  that  what  it  was  lawful  for  him  to  do  he  has  Casbofthk 
fraudulently  done.  bkiuTt' 

We  have,  in  our  own  law,  cases  where  men,  acting  according  i^^^^**- 
to  their  powers,  may  abuse  them  as  to  the  objects  of  the  powers. 
These  are  difficult  cases  to  decide,  and  the  Judges  should  take 
care  they  are  not  misled  by  the  idea  that  because  powers  may 
be  abused,  there  has  been  in  the  cases  put  abuses  of  the  powers.! 
A  noble  Lord,!  in  one  of  the  cases  of  this  kind,  had  a  power  of 
appointing  a  certain  sum  of  money  among  his  younger  children 
under  a  settlement.  He  made  an  appointment  to  one  of  those 
children,  who  was  at  that  time  at  death's  door  in  a  consump- 
tion. What  was  the  object  of  this  appointment  ?  It  was,  that 
if  the  child  died,  the  ^father  should  take  out  administration  to  ^398  ] 
that  child,  and  claim  the  estate  himself.  That  was  according  to 
the  letter  of  the  power ;  but  the  Court  said  that  should  not  be, 
because  it  was  substantially  an  appointment  to  himself,  and  not 
to  that  child. 

The  Judges  differ  very  much  upon  the  point.  Some  of  them 
are  quite  clear  this  was  a  device,  and  that  it  cannot  be  sustained ; 
others  being  of  opinion  that  this  was  nothing  more,  in  a  great 
variety  of  instances,  than  a  legal  exercise  of  that  power  which 
the  Duke  had  a  right  to  exercise. 

This  remit  has  been  treated  as  if  those  who  had  the  honour  of 
advising  this  House  had  really  doubted  whether  the  law  of 
Scotland  would  permit  such  a  thing  in  general  cases,  as  bringing 
an  action  of  declarator  by  the  representatives  of  the  deceased, 
to  have  the  acts  of  the  deceased  cleared  from  all  doubt,  and  dif- 
ficulty, and  controversy.  Certainly  your  Lordships  did  not  mean 
to  express  any  such  doubt. 

In  looking  at  the  memorials  which  were  presented  when  this 
judgment  was  to  be  applied  in  the  Court  of  Session,  I  find 
what  passed  in  this  House  treated  in  those  memorials  in  a 
manner  of  which  I  know  no  example,  and  of  which  I  trust  I 
shall  never  see  another  instance.    Your  Lordships  are  in  the 

f  The  above  passage  of  the  judg-  343. — ^B.  G. 

ment  is  quoted  by  the  Masteb  of  I  Case  of  Lord  Sandwich.    See  11 

THE  BoiiiS  (Sir  G.  Jbssel)  in  Eeniy  Yes.  479,  8  B.  B.  at  p.  221. 
V.    Wrey,   (1882)  21    Ch.  Div.   332, 
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Cabs  of  the  habit,  for  the  sake  of  assisting  persons  in  doing  justice  to  the 
BE^Y  suitors  in  the  Court  of  Session,  of  endeavouring  to  put  into  the 
Leases,  possession  of  those  who  are  the  agents  of  the  parties  all  the 
doubts  and  difficulties  which  have  occurred  to  your  minds  upon 
the  subject.  It  is  accorded  as  an  assistance  to  those  who  are 
afterwards  to  discuss  the  points  below ;  but  it  never  was  intended, 
that  when  such  notes  are  handed  out  to  those  who  are  to  deal 
[  *S99  ]  with  the  case  below,  they  are  to  use  them  as  *if  they  were 
printed  pamphlets,  and  to  make  observations  upon  them  in  the 
style,  and  tone,  and  temper,  in  which  some  of  these  memorials 
treat  (and  I  think  not  very  accurately  either)  what  was  stated  in 
this  House.  No  man  entertains  a  higher  respect  than  I  do  for 
the  learning,  talents  and  character  of  the  persons  whose  names 
are  subjoined  to  those  memorials ;  but  that  is  not  a  mode  in 
which  I  can  see  a  member  of  this  House  dealt  with,  without 
saying,  I  hope  I  shall  see  no  other  instance  of  it.  The  Presi- 
dent of  the  Court  of  Session,  upon  this  subject,  says,  *^  I  shall 
first  consider  the  chief  arguments  on  which  this  proposition  is 
disputed  by  the  executors,  and  that  in  such  a  lofty  tone  of  scorn, 
and  such  a  cry  of  danger  to  established  principles,  as  almost  to 
frighten  one  from  daring  to  think  otherwise." 

It  is  supposed,  that  those  who  advise  your  Lordships,  have 
very  little  notion  of  the  di£ference  between  an  English  entail  and 
a  Scotch  tailzie,  because  I  observed  there  seemed  to  be  this 
difference  between  persons  claiming  under  a  Scotch  entail,  and 
persons  claiming  under  an  English  entail ;  that  leases  of  short 
duration,  under  a  Scotch  entail,  have  been  sustained  against  pro- 
hibitions, and  that  that  possibly  might  arise  from  the  circum- 
stance, that  a  person  making  an  entail  might  be  presumed  not 
to  mean  to  prevent  ordinary  leases  being  granted  of  the  estate  ; 
although  it  the  term  ''  alienation  "  applies  to  leases  at  all,  it  is 
difficult  to  say  why  it  is  not  to  apply  to  those  of  short  as  well  as 
those  of  long  duration.  A  lease  of  short  duration  was  by  the 
Scotch  Judges  held  good ;  whereas  our  Judges  have  held  leases 
made  by  a  tenant  in  tail  as  voidable,  not  as  void.  Upon  recon- 
[  *400  ]  sidering  that  question,  I  am  at  *a  loss  to  know  on  what  else  the 
difference  depends,  in  the  law  of  Scotland,  between  long  and  short 
leases.     We  have  been  told  we  are  overturning  the  law  of 
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Scotland, — ^that  we  are  beating  down  established  principles  and  Cabb  of  the 
rules  which  have  been  established  for  ages.    I  shall  consider  it       be^t" 
An  injustice  done  to  the  country,  if  in  any  decisions  of  mine  an      L«^8w»- 
attempt  to  change  the  law  of  that  country  can  be  found ;  but  it 
may  happen  that  persons  may  have  very  different  opinions  a^  to 
what  is  the  law  of  a  country. 

In  applying  the  word  "  alienation  "  in  the  Neidpath  case,  in 
construction,  I  am  perfectly  satisfied  that  whatever  distraction 
there  may  be  (if  there  be  a  distinction)  as  to  the  effect  of  the 
word  "  alienation,"  that  word  in  all  time  has  prohibited  a  long 
lease  in  Scotland.    I  formed  that  opinion  upon  the  ground  that 
she  term  was  not  now  to  be  applied  for  the  first  time  as  pro- 
hibiting such  a  lease.    If  the  law  of  Scotland  be  thoroughly 
investigated,  it  will  be  found  there  was  no  period  when  it  was 
not  an  alienation.    Holding  that  a  long  lease  was  an  alienation, 
the  next  question  is.  Upon  what  principle,  for  this  is  what  I 
want  to  have  sifted  and  examined,  upon  what  principle  is  it  to 
be  said  a  short  lease  is  not  an  alienation  ?    The  text  books,  and 
the  authorities  which  decided  the  Wakefield  case,t  show  that  a 
long  lease  is  an  alienation  ;  and  it  is  now  supposed,  because  they 
have  said  a  long  lease  is  an  alienation,  and  have  not  said  a  short 
lease  is  an  alienation,  that  it  is  to  be  concluded  that  a  short 
lease  is  not  an  alienation ;  but  I  must  find  some  principle  on 
which  the  distinction  has  been  made.    Now  those  who  ^contended      [  *40i  ] 
for  what  is  called  strict  interpretation  in  the  law  of  Scotland  with 
respect  to  entails  (and  rightly,  for  I  do  not  venture  to  trench  on 
that  principle  of  construction)  say  that  alienation  means  some- 
thing quite  different  from  allocation  ;  that  alienation  is  the  actual 
conveyance  of  a  real  right ;  that  allocation  is  a  personal  contract 
for  the  use  of  the  property,  which  by  the  statute  of  1449,  with 
respect  to  Scotland,  is  made  a  species  of  real  right.    But  aliena- 
tion, whether  long  or  short,  in  essence,  nature  and  quality,  is 
exactly  the  same.    A  lease  of  nineteen  years,  and  a  lease  of 
thirty-one  years,  do  not  differ  as  to  their  essential  qualities  and 
attributes.    The  one  is  no  more  an  alienation,  nor  less,  primd 
/aeiej  than  the  other.     The  one  is  no  more  and  no  less,  primd 
facie,  an  allocation.    How  long  is  too  long  for  a  lease,  or  how 
t  Montgomery  y.  E.  Wemyu,  D.  P.  Dec.  1813,  MS.  and  2  Dow,  90. 
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Case  of  the  short  is  right,  is  quite  a  different  question.  If  a  short  tack  be 
BEBBT  sustainable  according  to  the  law  of  Scotland,  which  I  take  it  to 
Lbabeb.  jjg  unquestionably,  and  which  (whether  I  can  account  for  the 
principle  on  which  it  is  so  or  not)  I  never  will  disturb  (I  think  I 
can  account  for  it  upon  a  principle  satisfactory  to  my  mind)  I 
wish  to  see  what  is  the  principle  upon  which  other  persons  have 
seen  the  difference  between  a  short*tack  and  a  long  one. 

It  is  said,  and  I  agree  it  has  great  weight :  What  sort  of  a 
situation  will  you  put  all  persons  into,  if  you  give  a  general  sense 
to  such  words  as  " alienation  "  or  " disponing?  "  Perhaps  it  is 
a  little  too  late  to  discuss  that,  after  the  general  sense  has  been 
given,  as  far  as  leases  are  concerned.  But  it  has  been  often 
asked,  and  the  papers  in  this  cause  go  a  great  way  to  controvert 
the  Wakefield  case,  but  being  settled  we  shall  be  bound  by  it, 
[  •402  ]  ♦How  are  we  to  know  what  this  lease  is  to  be  ?  How  are  we  to 
know  which  is  a  long,  and  which  is  a  short  lease  ?  I  never  could 
bring  myself  to  have  any  difficulty  about  that;  and  for  thia 
reason  :  If  a  lease  was  prohibited  in  any  of  these  terms,  you  must 
travel  with  all  the  difficulties  till  you  find  the  description  of  the 
tack.  How  is  it  with  respect  to  death-bed  ?  t  How  is  it  with 
respect  to  inhibition,!  and  other  cases  in  which  a  distinction  has 
been  taken  between  leases  of  one  character  and  the  other,  with 
regard  to  which  the  assertion  occurs,  that  such  and  such  leases 
are  not  to  be  endured?  It  is  quite  obvious  that  whenever  a 
question  arises,  where,  notwithstanding  inhibition,  notwithstand- 
ing death -bed,  notwithstanding  prohibition,  leases  have  been  made 
which  A.  says  are  prohibitory,  and  B.  says  are  not,  a  Court  of 
Justice  must  deal  with  them,  and  say  whether  they  are  so  or  not. 
We  have  had  these  arguments  at  our  Bar,  as  if  they  were  the 
most  unfortunate  people  as  to  landlords ;  and  yet,  if  you  look  at 
their  tacks,  they  seem  so  to  deal  with  their  landlords,  as  we  have 
been  told,  if  we  were  to  insist  on  landlords  dealing  with  their 
property,  we  should  place  them  in  the  situation  of  not  knowing 
what  they  should  do,  or  forbear  to  do.  You  are  not  to  place 
persons  under  the  harrow  of  those  difficulties,  if  the  instrument 

t  Seepoatf  p.  116, 1  Bligh,  416,  and      and  WedgewoodY.  Catto,  Fac.  Dec.  13, 
notes.  Nov.  1817. 

X  Oirrdon  v.  Milne,  M.  Diet.  7,008; 
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has  Bot  placed  them  there  ;  nor  are  you  to  be  astute  to  find,  that  Case  of  thk 
the  instrument  has  a  meaning  to  subject  them  to  such  difficulties ;       berbt 
but  if,  in  the  true  legal  construction,  they  are  exposed  to  them,      L"^"* 
they  must  submit.    The  instrument  under  which  they  claim  is 
*the  law  by  which  they  must  abide.    It  comes,  therefore,  round      \.  **^  1 
cigain  to  the  same  question,  if  long  leases  be  alienation,  What  is 
the  principle  on  which  short  leases  are  allowed  ?    That  principle 
must  be  ascertained,  with  a  view  to  see  whether  the  same  prin- 
ciple does  or  does  not  in  any  manner,  and  to  what  extent,  apply 
to  that  which  is  certainly  the  great  question  in  this  cause,  and 
which  perhaps  may  be  stated  fairly  to  be  the  only  question  in 
this  cause.    What  is  the  effect  of  leasing,  and  in  that  sense 
alienating,  provided  the  lease  be  long,  and  falls  under  the  term 
alienation?    What  is  the  effect  of  that  principle,  or  any  other 
you  can  discover  out  of  the  fact  of  taking  grassums  on  leases  too 
short  to  be  alienations ;  but  nevertheless  where,  though  in  one 
sense  there  is  no  diminution  of  the  rental,  it  must  be  admitted, 
on  the  other  hand,  there  is  a  diminution  of  what  might  have 
been  the  profit  ? 

There  are  some  points  upon  which  I  agree  with  some  of  the 
Judges,  in  some  cases  with  the  majority  of  the  Judges,  and  I 
have  the  mortification  to  differ  from  a  majority  of  the  Judges  in 
others.  There  is  one  very  important  part  of  this  case,  which  is 
pronounced,  I  think,  as  the  judgment  of  them  all,  in  the  interlo- 
cutor of  the  First  Division  of  the  Court — that  is,  with  respect  to 
those  leases  (I  lay  grassum  out  of  the  question  for  the  present)  in 
which  the  late  Duke  of  Queensberry,  having  power  to  set  for 
lifetime  or  nineteen  years,  set  for  nineteen  years  with  a  covenant 
to  renew.  It  is  contended  that  was  a  lease  he  could  not  make 
within  the  meaning  of  the  charter,  as  it  amounts  to  a  lease  for 
the  life  of  the  receiver,  and  eighteen  years  after.  If  so,  it  appears 
to  me  to  be  a  *lease  prohibited ;  but  I  go  so  far  with  those  who  [  *^^  ] 
lay  down  the  principles  of  strict  interpretation  of  entails  as  to 
say,  I  have  no  doubt  the  Duke  might,  without  covenant,  from 
time  to  time  take  a  renunciation,  the  effect  of  which  would  have 
been  the  same.  Then  the  question  is,  does  the  obhgation  to  do 
so,  make  any  difference  in  a  question  between  him  and  the  heir 
of  tailzie  ?     I  think  not ;  for  this  reason,  that  whenever  the  Duke 
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Cabs  of  the  happened  to  die,  the  possession  of  the  tenant  must  have  been 
BBSBT  under  the  lease  that  actually  existed.  With  respect  to  the 
^^^^  covenant  for  another  lease,  it  is  a  mere  personal  contract,  upon 
which  it  appears  to  me  there  could  be  no  possession.  According 
to  the  manner  in  which  these  tailzies  are  constructed,  that  is  not 
to  be  denominated  a  lease  or  a  tack  for  the  whole  of  that  period ; 
entering  into  an  obligation  which  does  not  fix  itself  by  way  of 
lease  on  the  heirs  of  tailzie,  would  not  afifect  the  legal  or  equitable 
right  tdtra  that  of  the  person  who  grants  the  lease,  and  his  power 
to  grant.  So  it  was  decided  in  this  House,  in  that  case  of  Leslie 
V.  Orme^  where  upon  the  main  question  a  lease  for  four  nineteen 
years  was  sustained ;  yet  with  respect  to  a  reversionary  lease, 
where  there  could  be  no  possession  during  the  life  of  the  heir  of 
tailzie,  the  House  held  it  to  be  bad. 

Whether  taking  the  teinds  affects  the  transaction  is  a  distinct 
point ;  taking  a  grassum  cannot  affect  it  in  any  other  way  than 
in  a  higher  degree.  There  can  be  no  doubt  that,  generally 
speaking,  a  man  would  give  more  of  grassum,  if  grassum  can  be 
legally  taken  for  a  lease  of  this  sort,  with  such  a  covenant,  than 
for  a  lease  without;  but  in  that  point  of  view  the  question  by 
which  the  lease  is  to  be  affected,  is  not  upon  the  duration  of  the 
[  *405  ]  lease,  for  as  a  lease  it  has  *a  duration  for  nineteen  years  only — it  is 
not  upon  the  effect  of  the  covenant,  for  the  covenant  does  not 
bind  the  heir  of  tailzie ;  but  it  is  upon  the  effect  of  receiving  that 
sum  of  money,  which  they  contend,  on  the  other  hand,  ought  to 
be  considered  as  rent,  and  not  as  grassum.  Upon  that  part  of 
the  case,  therefore,  (omitting  now  the  question  of  grassum)  not- 
withstanding the  effect  which  this  sort  of  covenant  has,  and  an 
effect  which  I  should  strongly  conjecture  was  intended  throughout 
these  transactions  ;  yet  I  am  not  at  liberty  to  act  upon  any  thing 
beyond  the  legal  effects  of  its  character ;  and  if  it  is  not  prohibited 
by  the  charter,  I  trust  this  House  never  will  make  law,  where 
they  are  acting  in  that  department  of  their  functions  which 
belongs  to  interpreting  law,  and  not  making  it. 

The  tailzie  of  the  March  and  Neidpath  estates  has  been 
adjudged t  to  prohibit  long  leases.  The  word  ''  alienate  "  occurs 
in  the  Buecleuch  case  in  different  parts  of  it,  but  here  also  I  take 
'    t  In  the  Wakefield  case,  D.  P.  1813,  MS.  and  2  Dow,  90  and  206,  e<  9eq. 
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it  to  be  dear  law  which  never  must  be  departed  from — I  mean,  Casb  of  thb 

anless  it  is  anthorized  by  decisions — ^that  when  the  statute  of       bebbt 

1685  has  required  prohibitory  clauses,  irritant  clauses,  and  resolu-     ^^^"• 

tive  clauses,  those  who  state  there  is  an  effectual  prohibition 

against  onerous  purchasers,  must  find  the  terms  in  which  the 

prohibition  is  conveyed  in  all  those  clauses.    Now  it  is  quite 

clear  that  the  word  "  alienate  "  is  not  in  some  of  the  clauses  in 

the  Bucdeuch  case ;  and  that  introduces  another  question  in  this 

case,  likewise  of  considerable  importance.    Those  who  have  had 

this  charter  to  interpret,  *  may  have  given  a  sense  to  the  word'     [  *^6  ] 

''  dispone,"  which  I  cannot  give  to  it ;  and  if  that  sense  of  the 

word  "  dispone,"  which  in  my  conscience  I  think  belongs  to  it 

according  to  its  meaning  in  the  law  of  Scotland,  is  adopted  by  the 

House,  it  will  affect  not  only  this  case  of  the  Duke  of  Buccleuch, 

but  some  others  which  have  reached  judgment  in  the  Courts 

below,  and  some  of  which  are  now  before  the  House  on  appeal. 

But  whatever  may  be  the  effect,  it  is  our  duty  to  give  it  the  sense 

which  belongs  to  it. 

Upon  the  question  as  to  the  word  *^  dispone,"  according  to  its 
sense  in  the  law  of  Scotland,  whether  it  is  equivalent  to  the  word 
'*  alienate,"  I  have  again  and  again  read  this  case  and  all  the 
former  cases,  I  have  again  and  again  taxed  myself  to  the  duty 
of  considering  what  is  the  meaning  of  this  word  "  dispone,"  as  it 
has  been  understood  in  text  writers,  in  charters,  in  writs,  in 
statutes ;  and  in  many  of  them,  I  am  of  opinion  that  the  word 
"  dispone  "  is  as  effectual  to  prevent  a  lease  of  a  hundred  years 
as  the  word  ''  alienate  "  is.  That  is  my  opinion.  It  would  be 
pedantry  in  me  to  read  all  the  doctrines  which  led  me  to  express 
that  opinion  which  I,  for  one,  entertained  on  the  word  ''dispone  ;" 
and  I  have  the  satisfaction  to  see,  that  the  Judges  below  were  not 
so  much  disturbed  by  that  opinion,  as  they  were  by  our  notions 
of  alienation  in  other  cases. 

The  word  ''  dispone  "  does  not  apply  to  leases  as  to  duration, 
it  only  applies  to  leases  in  respect  of  grassums ;  and  therefore  it 
clears  the  way  to  the  consideration,  what  is  the  effect  of  a  grassum  ? 
because,  if  you  held  that  the  word  ''  dispone  "  would  not  authorize 
such  a  decision  as  the  word  "  alienate  "  *would  authorize,  it  would  C  •^o^  ] 
have  been  difficult  to  get  at  the  interpretation. 
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Gabb  of  thb  When  this  case  was  argued  here  before  the  remit,  there  was  no 
BBBBT  argument  at  the  Bar,  nor  anything  in  the  papers,  which  induced 
LBABB&  ^jj^  raising,  much  less  the  discussion,  of  a  question,  whether  an 
heir  of  tailzie,  where  there  was  no  prohibition,  could  diminish 
the  rent  ?  Whether  he  could  let  below  the  last  coming  rent  ?  I 
now  see  (and  that  makes  this  case  of  infinitely  greater  importance 
than  I  understood  it  to  be  then)  that  it  is  introduced  as  a  question 
by  no  means  determined,  although  the  notion  that  an  heir  of 
tailzie  had  no  such  power,  was  founded  upon  the  opinions  of  great 
and  eminent  lawyers,  and  those  who  now  quarrel  with  that  doctrine 
were  the  persons  who  brought  those  opinions  here  for  the 
assistance  of  this  House.  I  think  there  is  one  judgment!  at 
least,  in  which  some  Judges  of  great  eminence  in  Scotland  have 
gone  the  length  of  saying,  that  if  the  rent  was  lessened,  particu- 
larly, if  much  below  what  it  was  (and  see  what  a  state  of  law 
you  are  getting  into,  much  and  little,  long  and  short)  that  they 
should  hold  that  to  be  fraudulent.  From  this  it  appears,  how 
very  dangerous  it  is  to  determine  any  thing  not  before  us  for 
judgment ;  and  it  becomes  necessary  to  consider,  if  it  be  the  law, 
that  a  tenant  in  tailzie  cannot  let  below  the  rent,  independent  of 
actual  terms  of  prohibition,  on  what  principle  that  is  said  to  be 
law.  It  cannot  be  the  law  on  strict  construction,  because  there 
is  nothing  on  which  to  put  it ;  and  therefore  it  must  arise  out  of 
some  principle,  of  which  we  ought  to  satisfy  ourselves. 
[  408  ]  In  these  papers,  much  is  also  said  about  what  are  supposed  to 

have  been  treated  as  implied  prohibitions.  I  cannot  charge 
myself  as  the  first  to  denominate  the  cases  of  the  mansion-house, 
of  policies,  of  illusory  rent,  and  other  cases,  as  implied  prohi- 
bitions. I  expressed  a  doubt  as  to  the  proposition  which  was  so 
broadly  stated  in  argument,  that  a  tenant  of  tailzie  was  '*  absolute 
monarch  I"  of  his  estate  in  every  particular  where  he  was  not 
bound  by  express  prohibition.  I  now  venture  to  observe  as  to 
the  law  respecting  the  mansion-house  and  the  policies,  that  if 
they  are  not  implied  prohibitions,  I  may  take  the  liberty  of  stating 

t  The  Wakefidd  case,  see  post,  p.  to  the  powers  of  an  heir  of  tailzie,  so 

117,  1  Bli.  417.  far  as  he  is  not  expressly  restricted 

J  An  expression  frequently  used  by  the  prohibitory,  &c   clauses  of 

in  the  argument  for  the  appellant,  as  the  entail. 
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them  to  be  sometlung  like  limitations  of  the  powers  of  an  absolute  Cask  of  tbe 

Ol7KBlI8» 

monarch.  What  is  the  prmciple  here  which  binds  a  tenant  in  bbbby 
tailzie,  although  restricted  by  no  words  in  the  charter.  When  Ukases. 
the  Act  of  1685  gives  a  man  power  to  comprehend  in  tailzie  all 
he  chooses  to  comprehend  in  that  tailzie,  and  where  he  does 
comprehend  the  mansion  and  the  policies,  and  where  the  pro- 
hibition does  not  strike  at  the  mansion«hoase  and  the  policies — 
what  is  the  principle,  I  say,  on  which  it  has  been  held,  both 
below  and  in  this  House  (particularly  in  the  Roxburghe  case — a 
case  which  may  not  form  any  precedent  to  decide  this,  but  in  that 
case  in  effect,  if  those  feus  had  been  held  good,  it  was  reducing 
the  mansion-house  of  Roxburghe  to  the  state  of  a  stone  quarry) 
that  such  a  dealing  as  to  the  mansion-house  and  poUcies  was 
illegal,  though  not  expressly  prohibited.  Such  is  the  effect  of 
ttie  decisions,  though  I  am  not  able  to  ^satisfy  myself  on  principle,  L  *^09  ] 
why  tacks  of  these  mansion-houses  and  policies  ought  not,  by  the 
statute  of  1449,  to  be  made  good,  as  against  the  future  heirs  of 
tailzie.  I  wish  those  who  put  it  upon  that  ground,  would  tell  us 
why  the  act  of  1685,  if  it  authorizes  an  entail  in  terms  which 
comprehend  them,  being  subsequent  to  1449,  will  not,  upon  the 
face  of  what  is  embodied  in  the  expression,  just  as  much  affect 
the  mansion-house  and  policies  as  other  subjects.  We  must 
endeavour  to  ascertain  what  is  the  principle  of  the  exception 
before  the  present  appeal  is  decided. 

So  as  to  the  cases  of  illusory  rent,  if  I  am  to  look  at  the  statute 
of  1449,  and  what  some  of  the  Judges  have  said  on  that  statute, 
I  find  it  extremely  difiGicult  to  say  what  is  an  illusory  rent. 
There  has  been  an  attempt  to  determine  what  is  illusory,  but  our 
decisions  do  not  supply  the  principle  upon  which  we  can  deter- 
mine that  to  be  illusory,  provided  we  read  the  statute  of  1449,  as 
giving  the  power  by  which  the  effective  lease  is  granted.  When, 
therefore,  this  is  stated  to  be  an  implied  prohibition,  and  to  be 
an  implied  prohibition  destroying  all  the  effect  of  strict  interpre- 
tation, I  ask  those  who  say  that  nothing  is  out  of  the  power  of 
an  heir  of  tailzie,  except  what  is  put  out  of  his  power  by  the 
intention  and  meaning  of  the  entail,  embodied  in  actual  expres- 
sion, to  show  how  they  account  satisfactorily  for  the  cases  to 
which  I  have  alluded.    They  may  account  for  them  very  satis- 
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Case  of  the  factorily,  for  aught  I  know,  upon  the  doctrine  which  lays  this 

BEBBY       down  as  a  general  rule,  without  any  exception  whatever ;  and  yet^ 

LBA8E8.      Qjj  ^jj^  other  hand,  I  have  been  quite  unable  to  discover  what  is 

[  *^io  ]      the  principle  *which  takes  it  out  of  that  rule,  unless  it  be  soma 

important  principle  arising  out  of  the  presumed  intention  of  the 

author  of  the  tailzie,  that  this  shall  not  be  done,  whatever  may 

be  the  apparent  import  of  the  expressions  which  he  has  used  in 

his  tailzie. 

The  great  and  important  question  remains,  and  undoubtedly  it 
is  a  great  and  important  question  in  every  view  that  can  be  taken 
of  it,  if  the  doctrine  with  respect  to  grassums  is  allowed.  If 
taking  grassums  is  not  to  be  considered  as  *'  evident  diminution 
of  rental,"  which  are  the  words  to  be  construed,  we  see  what  may 
be  done  with  respect  to  estates  tail  in  Scotland.  We  may  indeed 
be  surprised  at  what  has  not  been  done  with  such  estates.  On 
the  other  hand,  if  you  do  hold  that  taking  grassums  is,  in  the 
sense  in  which  I  speak  of  it,  prohibited,  you  deny  legal  effect  to 
acts  which  have  been  sanctioned  by  practice,  and  defeat  the 
provision  and  the  means  of  providing  for  wives  and  children ; 
but,  much  as  such  consequences  might  be  deplored,  we  cannot, 
with  a  view  of  avoiding  them,  venture,  in  judicial  decision,  to 
declare  that  to  be  the  law  which  is  not  so.  Those  evils  must  be 
remedied,  if  necessary,  by  the  Legislature.  The  question, 
therefore,  comes  round  to  this,  What  is  the  effect  of  grassums 
with  respect  to  such  leases  as  have  been  granted  under  these 
entails,  having  due  regard  to  the  principles  of  interpretation,  as 
affecting  the  construction  of  these  deeds ;  having  due  regard  also 
to  what  has  hitherto  been  done  in  practice,  and  to  what  has 
hitherto  been  established  by  decision  ? 

July  9.  It  has  been  intimated  to  me,  that  the  teinds  in  one  of  these 

[  •411  ]  estates  were  valued  about  the  year  1720 ;  *it  does  not  appear  to 
me  in  the  view  I  take  of  this  case,  to  be  a  circumstance  that 
varies  the  principle  on  which  we  are  to  decide  this  case :  because, 
one  of  those  entails  being  made  in  1706,  and  the  other  consider- 
ably before  1700,  the  circumstance  of  an  after  valuation  of  the 
teinds,  would  not  shut  out  the  consideration  of  any  construction 
the  Court  of  Session  put  upon  that  entail,  either  upon  the  inter- 
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pretaiion  of  these  deeds  of  entail,  or  any  other  deeds  of  entail.  Cask  of  thb 
I  have  not  forgotten  that  there  may  be,  as  contended,  a  very       bbbrt 
great  difference  between  the  rules  of  construction,  as  they  may      ^■^■s* 
be  applied  to  lands  generally,  and  proprietors  of  teinds,  and  as 
they  may  be  applied  to  heirs  of  entail ;  the  rules  have  come  very 
often  under  consideration,  and  I  should  be  very  sorry  indeed  if, 
in  the  result,  we  should  not  duly  consider  them. 

With  respect  to  the  meaning  of  the  word  *'  dispone,"  I  found 
my  opinion,  not  only  on  what  I  conceive  to  be  the  legal  sense 
of  the  word,  as  contradistinguished  from  that  strict  and  peculiar 
sense  which  belongs  to  an  instrument  known  to  the  Scotch  law 
by  the  name  of  disposition,  but  on  looking  at  the  meaning  of  the 
words  "  dispone,"  and  "  dispose  of,"  in  the  two  deeds  of  entail 
under  our  consideration,  and  all  the  parts  and  clauses  of  both  the 
deeds,  containing  the  words  "dispone,"  and  '' dispose  of,"  and 
*'  dispone  upon,"  and  "  dispone  thereupon,"  and  so  on. 

I  understand  there  has  been  a  decision  t  of  the  Court  of 
Session  subsequent  to  this,  by  which  a  different  construction  has 
been  put  upon  the  word.  There  was  a  great  difference  of  opinion 
upon  it,  and  that  with  respect  to  setting  tacks.  In  the  case  of 
The  Earl  of  *  Elgin  v.  Wellwood,  now  pending,  on  appeal,!  the  t  **^^  ' 
same  point  came  under  discussion.  In  that  case,  upon  the  9th 
of  October,  1807,  a  proposition  was  made  in  a  letter,  the  terms 
of  which  are  as  follow : — "  On  the  part  of  the  Earl  of  Elgin,  I 
hereby  offer  to  enter  into  a  lease  with  you  for  999  years  from 
Martinmas  next,  of  the  farms  of  Wankirclu  and  Oreenhill, 
possessed  by  Thomas  Purves,  excepting  that  part  thereof  lying 
on  the  north  side  of  the  road  from  North  Queensferry  to  Torry- 
bum  of  Craigs ;  " — the  rent  is  a  peculiar  sort  of  rent,  three  bolls 
of  oatmeal  per  acre,  besides  "a  grassum  of  12,000/.  sterling, 
bearing  interest  from  Martinmas  next,  but  the  grassum  not  to 
be  payable  during  your  lifetime." — The  grassum,  therefore,  was 
t3  be  paid  at  a  subsequent  period. — "It  is  understood,  that 
Lord  Elgin  is  in  the  mean  time  to  find  security  for  that  sum  to 
the  satisfaction  of  Mr.  Thomas  Adair,  writer  to  the  signet ;" — 
and  then  there  is  a  provision  with    respect  to  t^  e  quantity  of 

t  Elliot  ▼.  PoU,  March  10,  1814. 

t  Since  decided  agaixifit  the  appellant.    D.  P.  Caaes  of  1820,  poti. 

B.B. — ^VOL.  XX.  1 
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CjisBOFTaE  acres; — "  and  it  is  further  understood,  that  by  your  acceptance 
BRRRY  of  this  offer,  you  agree  to  enter  into  a  lease  with  Lord  Elgin  for 
the  same  period  of  years,  at  the  same  rent,  and  for  a  grassum  in 
proportion  to  the  extent  to  be  fixed,  according  to  the  grassum 
now  offered,  of  all  the  land  lying  to  the  west  of  Pitliver  House^ 
and  belonging  to  you,  which  you  are  at  liberty  to  let  for  that 
period  of  years,  in  terms  of  the  entail  of  your  estate,  but  thiR 
only  in  case  his  Lordship  should  incline  to  enter  into  such  a 


The  power  of  leasing  under  the  tailzie,  in  that  case  is  expressed 
in  these  words:  ''and  with  this  power  and  faculty,  as  it  is 
[  *413  ]  hereby  expressly  provided  *and  declared,  notwithstanding  of  the 
restrictions  before  written,  with  regard  to  the  setting  tacks, 
that  the  said  Bobert  Wellwood,  my  son,  and  each  of  the  heirs 
succeeding  to  the  said  lands  and  estate,  shall  have  full  power 
to  set  tacks  of  the  same,  excepting  the  house,  offices,  houses  and 
gardens  of  Pitliver,  and  one  hundred  acres  of  ground  next 
adjacent,  and  contiguous  to  the  said  manor-place,  for  such  space 
of  time  as  they  shall  think  fit,  provided  that  the  same  shall 
never  be  set  at  a  smaller  yearly  rent  than  three  bolls  of  oatmeal, 
at  eight  stone  weight  per  boll,  for  each  acre  so  to  be  set,  and 
proportionably  for  any  smaller  quantity;  and  which  rent  or 
tack-duty  shall  always  be  payable  in  kind,  and  never  be  con- 
verted into  money :  Declaring,  that  in  case  the  said  Bobert 
Wellwood,  my  son,  or  any  of  the  said  heirs  of  tailzie,  shall  set 
tacks  of  the  said  estate  for  any  longer  space  than  nineteen  years, 
or  in  terms  of  the  Act  of  Parliament  before  mentioned,  except  in 
the  terms  of  the  clause  immediately  before  written,  then  such 
tacks  shall  be  in  themselves  null  and  void ;  "  and  there  were  the 
usual  resolutive  and  irritant  clauses.  The  general  power  was, 
'*  to  set  tacks  or  rentals  of  any  part  of  the  estate,  except  that 
they  were  not  to  do  that  (except  in  the  terms  after  mentioned) 
for  a  longer  space  than  nineteen  years  certain,  or  for  the  life  of 
the  setters,  or  in  the  terms  of  the  power  given  to  the  proprietors 
of  entailed  estates  in  Scotland;  and  that  none  of  the  tacks 
or  rentals  shall  be  set  with  diminution  of  the  rental,  except  the 
same  be  done  without  collusion,  and  by  way  of  public  roup,  to 
the  highest  bidder; "  a  material  passage  in  this  case,  as  having 
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*9om6  application  to  the  entails  now  under  your  Lordships'   Cabbofthb 
consideration.  nm^t 

The  Court  below  were  of  opinion  that  this  tack  for  999  years      i^^^bs- 
is  a  good  tack ;  and  the  question  to  be  discussed,  whenever  that 
cause  comes  for  decision,  will  be  of  two  kinds ;  first,  with  respect  to 
grassum,  upon  which  I  observe,  in  the  note  I  have  taken,  the  coun- 
sel at  the  Bar  stated,  not  one  word  was  said  in  the  Court  below ; 
the  next  question  will  be,  Whether  a  999  years  estate  is  really  a 
tack,  whether  it  is  in  Scotch  law  a  tack?    The  Court  were  of  opin- 
ioUy  it  was  a  tack,  under  this  power  to  set  such  tacks  as  the  heir 
of  taibde  thought  proper,  that  this  999  years  could  be  sustained. 
It  was  argued  at  the  Bar,  that  it  was  no  such  thing  as  a  tack;  and 
you  wfll  have  to  decide  whether  999  years  is  to  be  considered  as  a 
tack  under  this  power  and  faculty:  and  if  it  is,  what  is  the  effect 
of  the  grassum?    I  have  thought  it  my  duty  to  mention  that  case. 
Though  it  is  a  case  subsequently  decided,  it  contains  the  opinion 
of  the  Court  of  Session.    It  has  so  much  of  authority,  (though 
subsequent  to  the  case  before  your  Lordships),  as  belongs  to  a 
case  that  is  under  appeal. 

The  Harestanes  lease  has  been  reduced  and  declared  to  be 
null,  by  the  First  Division  of  the  Court  of  Session,  upon  two 
grounds,  first,  upon  the  ground  of   its  duration  ;    secondly, 
upon  the  ground  of  the  grassum.    If  it  is  a  bad  lease  on  the 
ground  of  duration,  it  would  not  be  necessary,  in  that  case,  to 
show  whether  it  was  a  good  or  a  bad  lease  on  the  ground  of 
grassum ;  but  if  you  hold  it  to  be  a  good  lease,  notwithstanding 
it  was  for  a  duration  of  fifty-seven  years,  then  it  will  become 
material  to  consider    what    *is   the  effect  of  the    grassums.      [  *^^^  1 
That  consideration  may  be  as  well  blended  with  the  consideration 
of  what  belongs  to  the   Whiteside  case,  as  taken  separately. 
With  respect  to  a  fifty-seven  years  lease  being  an  alienation, 
in  the  Wakefield  case  it  was  decided  in  this  House  that  a  long 
lease  was  an  alienation,  confirming  the  opinion  of  the  Court  of 
Session,  notwithstanding  the  practice  in  Scotland  of  granting 
such  leases  to  a  very  great  extent. 

On  looking  at  the  grounds  of  the  opinion,  that  a  ninety-seven 
years  lease  ^as  an  alienation,  and  was  not  a  tack,  it  appears  the 
Court  held,  that  according  to  the  law  of  Scotland,  except  so  far 
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oabb  of  thb  as  the  effect  of  the  statute  of  1449  is  to  be  considered,  a  lease, 
bbbby'  though  quite  different  from  an  infeftment,  a  disposition,  and  so 
Leases.  ^^^  ^^^  quite  different  from  an  alienation  understood  in  the 
special  sense  of  alienation,  that  is,  a  transfer  of  property,  that  a 
lease,  although  it  is  in  truth  nothing  more,  either  in  the  law 
of  England  or  in  the  law  of  Scotland,  than  a  personal  contract 
for  the  possession  of  land  not  transferred  to  another,  and 
converted  only  into  a  reaJ  right,  so  far  as  the  statute  of  1449 
does  convert  it  into  a  real  right ;  yet  they  were  of  opinion,  not 
on  any  speculations  of  theirs,  but  on  doctrine  as  it  was  to  be 
found  in  their  books,  in  their  statutes  and  instruments,  that 
a  long  lease  was  an  alienation;  and,  when  you  look  at  what  is  to 
be  found  with  regard  to  particular  heads  of  law  in  the  law 
of  Scotland,  (though  I  am  not  now  stating  this  to  afford  a  direct 
inference  with  respect  to  what  should  be  the  construction  of  a 
tailzie,)  you  will  find  that,  with  respect  to  forfeiture,!  for 
[H16  ]  instance,  a  long  *lease  is  stated  to  be  an  alienation^ — ^that  with 
respect  to  forfeiture,  if  there  is  a  grassum,!  it  is  stated  to  be  an 
alienation.  So  again  with  respect  to  deathbed,  §— so  in  respect 
to  Grown  lands,||  and  church  lands, IF  they  have  laid  down  in  the 
language  of  their  law,  that  a  long  lease  is  an  alienation ; 
and  they  give  a  reason  for  that,  upon  which  many  of  tha  Judges 
proceed  in  their  opinion  in  the  Wakefield  case.  The  reason 
which  they  give  in  the  case  of  forfeiture  that  a  long  lease  is  an 
alienation,  is  because  it  is  not  of  ordinary  endurance,  and  because 
it  is  not  a  necessary  and  proper  administration  of  the  estate. 
Whether  you  are  to  apply  this  principle  to  deeds  of  entail  or  not 
is  another  matter.  Great  stress  is  laid  on  the  difficulties  which 
persons  would  be  placed  under,  if  you  were  to  construe  powers  of 
leasing  with  reference  to  what  is  a  necessary  and  fit  and  proper 
administration,  I  find  the  law  has  distinctly  pointed  out  a  variety 
of  cases  in  which  you  cannot  escape  from  that  principle  of 

t  See  Home  v.  Oldhamttocks,  Diet,  see  Stair's  Inst.  1.  2,  tit.  2,  s.  25, 

of  Dec.  4684.  and  L  3,  tit.  3,  s.  30 ;  Craig,  1.  2  ; 

X  DaizidY.  (7a/<fu;e/l,Dict.of  Dec.,  Dieg.  10,  e.    See  also  a  case  as  to 

4683.  tacks    of    Crown     property,    with 

§  ChrystiBona  v.  Ker,  Id.    3226;  diminution  of  rent, -4.  ▼.  ^.,  Diet,  of 

Bogle  y.  Bogle,  Id.  3236.  Deo.  7854. 

II  Upon  the  question  of  alianation  f  A.  y.  B.,  Diet,  of  Deo.  7988. 
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«oii8traet^on.     So  it  is  in  the  oases  which  I  have  mentioned.  Oabeoftbw 
In  other  cases  also,  they  have  held  leases  void,  unless  they  were       bmbt" 
adapted  to  the  necessary  and  proper   administration  of  the      ^^asrb. 
estate,  as,  if  they  were  too  long,  for  that  is  the  instance  which 
they  particularly  point  out,  and  therefore  wherever  a  question 
arises  whether  the  lease  is  too  long,  or  in  other  respects  such  as 
to  fall  within  the  reach  of  that  principle  which  would  aim  at  its 
destruction,  it  must   ^necessarily  become  matter  of   judicial      [*417] 
investigation,  whether  it  is  a  lease  of  that  description  or  not. 

Sir  Day  Campbell,  upon  the  first  advising  and  decision  of  the 
Wakefield  case,  says,  "  Long  leases  are  alienations,  and  leases  of 
ordinary  endurance  are  not  alienations.  My  opinion  is  just  that 
of  all  your  Lordships.  All  of  us  know,  first,  that  a  lease  may  be 
granted  by  an  heir,  which  is  not  an  alienation ;  and,  secondly, 
that  a  lease  may  be  granted  which  is  reaUy,  substantially  and 
truly  an  alienation.  Now  it  is  unnecessary  for  me  to  bring 
under  your  Lordships'  view,  examples  of  the  two  extremes, 
because  they  must  be  obvious ;  for  leases  for  one  year  or  two 
years,  or  in  Craig's  time  for  ten  years,  or  in  the  present  day  for 
nineteen  years,  are  not  alienations.  But,  on  the  other  hand, 
win  any  man  say  with  candour,  or  is  it  possible  for  a  lawyer  to 
maintain,  that  a  lease  for  a  thousand  years  or  ten  thousand 
years,  for  something  much  below  the  present  rent,  is  not  an 
alienation?"  The  difficulty  commences  when  we  come  to 
inquire  what  is  long  and  what  is  short,  and  what  is  too  long  and 
what  is  too  short;  and  we  find  on  this  grave  authority  (for 
undoubtedly  that  of  Sir  Hay  Campbell  must  be  taken  to  be  a 
grave  authority,  he  being  Lord  President  of  the  Court  at  that 
time,  and  having  great  occasion  to  consider  these  subjects), 
a  judicial  opinion,  that  nineteen  years  is  not  too  long  to  be  a 
le^se,  and  not  an  alienation.  This  doctrine  of  Sir  Ilay  Campbell 
lei  me  on  a  former  occasion  to  say,  ''upon  what  particular 
ground  they  found  that  he  (the  tenant)  was  to  have  a  lease  for 
nineteen  years,  I  am  not  able  to  learn  from  the  papers  before  us. 
I  take  for  ^granted,  they  must  have  gone  in  some  measure  upon  [  "'iis  J 
a  notion,  ttiat  as  upon  a  species  of  prmeumpta  voluntas  a  tenant 
in  tail  may  make  a  lease  for  nineteen  years,  (whether  with 
grassum  is  another  question),  the  Duke  of  Queensberry  could 


11&  1819.    H.  L.    1  BLI6H,  418-419.  [&.R» 

0A8B or  THifi  make  a  lease  for  nineteen  years;  and  it  is  the  law  of  Scotland, 
bebbt"  as  I  understand  it,  upon  this  head  of  praaumpta  voluntas, 
LBABEsi.  ^YiBi  a  nineteen  years  lease  being  considered  (whether  tacks  of 
longer  endurance  can  or  cannot  be  said  so  to  be)  to  be  an  act  of 
necessary  and  ordinary  administration,  necessary  for  the  culti- 
vation of  the  land,  that  such  a  lease  is  good.  The  Court  seems 
to  hold  that  doctrine  somewhat  upon  the  principle  which  the 
courts  of  law  in  England  have  applied  to  leases  granted  by 
tenants  in  tail  before  the  statute  t  about  their  leases,  but  with 
this  difference,  the  Courts  in  Scotland  I  understand  held  the 
nineteen  years  lease  to  be  good,  as  of  the  ordinary  endurance ; 
upon  the  grounds  of  policy  and  husbandlike  management  of  the 
estate,  the  Judges  in  England  would  not  hold  a  lease  made 
by  a  tenant  in  tail  for  a  term  that  endured  beyond  his  life  to  be 
ip$o  facto  void,  but  they  would  hold  it  voidable,  if  the  heir  of 
entail  chose  to  have  it  voided ; "  and  upon  this  sort  of  expression 
falling  from  me,  it  has  been  supposed  that  I  had  totally  forgotten 
the  difference  between  the  heir  of  tailzie  in  Scotland  and  the  heir 
of  entail  in  England. 

That  an  heir  of  tailzie  in  Scotland  differs  from  an  heir  of 
entail  in  England  in  some  respects,  could  not  be  unknown  to  me. 
An  heir  of  entail  in  England  has  an  estate  that  may  endure  for 
[  ^419  ]  ever;  an  heir  of  ^tailzie  in  Scotland  is  the  absolute  fiar  of  the 
estate.  Undoubtedly  the  whole  fee  is  in  him  for  the  time* 
Those  who  may  take  after  the  heir  of  entail  in  England  are 
considered  as  being  remainder-men,  having  part  of  that  fee 
which  is  vested  only  between  the  English  heir  of  entail  and  the 
remainder-man.  But  since  the  whole  fee,  after  the  heir  of 
tailzie  is  served  heir  of  tailzie,  is  in  that  heir  of  tailzie  for  the 
time  being,  I  ask,  how  it  is  that  a  lease  beyond  nineteen  yearn 
is  bad,  and  a  lease  of  nineteen  years  good  ?  It  appeared  to  me 
impossible  to  decide,  with  any  sort  of  justice,  that  there  was  any 
thing  in  the  word  ''nineteen"  that  would  make  that  lease 
rational,  or  that  there  was  any  thing  in  the  words  "  fifty-seven '' 
or  in  the  words  "twenty-seven,"  that  would  make  the  lease 
irrational.    In  every  text  writer,  and  in  all  the  decisions  in  which 

t  32  Hen.  YIIL,  c.  28,  a.  1,  2  [repealed,  with  an  exoeptum,  19  ft  20 
Yiot.  0.  120,  a.  35.] 
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it  is  stated  that  a  long  lease  is  an  alienation,  it  is  put  on  the  Case  ov  ths 

gronnd  that  it  is  a  dealing  with  the  estate  which  is  not  for  the       bbbrt 

proper  and  necessary  management  of  the  estate ;  but  when  they      ^^abbs. 

r^ndiate  the  longer  leases  as  not  being  necessary  for  the  proper 

management  of  the  estate,  and  when  they  do  that  in  the  case  of 

estates  tail  as  well  as  other  estates,  to  be  sure  I  was  led  to  think 

that  when  they  gave  that  reason  for  the  destraction  of  long 

leasee,  they  meant  to  say,  that  the  short  leases  they  sustained 

were  to  be  sustained,  because  that  reason  which  destroyed  long 

leases  did  not  apply  to  short  leases.    That  is  the  only  rule  which 

I  can  find  :  and  I  was  perhaps  misled  by  the  manner  in  which 

our  own  books  treated  this  matter  about  the  leases  of  tenants  in  tail, 

where  they  seem  to  have  gone  upon  very  much  the  same  principle* 

In  a  Treatise  upon  Leases,  which  I  believe  was  written  by  [  480  ] 
Lord  Chief  Baron  Gilbert,  and  certainly  is  one  of  the  best 
compositions  on  leases  we  have  in  our  law,  he  says,  '*  If  a  tenant 
in  tail,  after  the  statute  De  Bonis,  had  made  a  lease  for  years, 
and  died,  this  lease  was  not  absolutely  determined  by  his  death ; 
bat  the  issue  in  tail  was  at  liberty  either  to  affirm  or  avoid  it,  as 
he  thought  fit ;  and  the  reason  why  such  leases  for  years  were 
not  holden  to  be  absolutely  determined  by  the  death  of  the 
tenant  in  tail  who  made  them,  was  either  " — (see  now  how  near 
this  comes  to  a  Scotch  tailzie) — '*  because  they  were  drawn  out  of 
an  estate  of  inheritance,  which  by  possibility  might  continue  for 
ever ;  and  this  was  but  a  reasonable  liberty  given  to  the  issue  in 
tail,  because  it  might  well  be  supposed  that  his  ancestor  was  not 
qualified  to  keep  all  his  possessions  in  his  own  manurance  and 
occupation,  but  must  necessarily  let  them  out  to  farmers  and 
husbandmen,  who,  by  their  skill  and  understanding  in  the  arts 
of  agriculture  and  husbandry,  would  be  best  able  to  preserve 
and  improve  the  soil,  and  by  their  yielding  an  annualrent  or 
income  to  the  lessor  or  tenant  in  tail  himself,  would  enable  him 
equally  to  provide  for  the  necessities  and  exigencies  of  himself 
and  his  family."  Our  Judges,  who  have  not  the  power  which 
belongs  to  the  Judges  of  the  Court  of  Session,  upon  this  principle 
of  policy  would  not  hold  the  leases  absolutely  void,  but  voidable. 
The  estate  tail,  being  an  inheritance  which  might  endure  for 
ever,  was  an  estate  out  of  which  a  nineteen  years  lease  might  be 
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Oabe  of  the  drawn.    If  the  issae  in  tail,  or  those  to  take  after  *them,  chose 
BBBBT       to  complain  of  the  lease,  the  Judges  held  it  void  ;  if  they  did  not 

LBA8S8. 
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complain,  upon  that  sort  of  policy  which  is,  it  seems,  more  open 
to  the  Court  of  Session  to  act  upon  than  our  Judges,  they  held 
them  voidable.  It  was  in  this  way  I  was  led  into  this  view  of 
the  case,  whether  it  was  a  proper  or  an  improper  one. 

A  paper  was  handed  up  to  us,  stating  a  great  deal  both  vnth 
respect.to  leases  and  with  respect  to  grassums,  from  the  same 
learned  person.  Sir  Hay  Campbell.  Tou  will  see  his  authority 
both  for  and  against  any  opinions  that  may  be  expressed  to  yon 
to-day ;  and  I  consider  it  a  document  which  sustains  again  the 
doctrine  that  long  leases  are  bad,  and  that  short  leases  are  good. 
That  imposes  upon  us  the  task  of  finding  out  what  are  long  and 
what  are  short,  and  impels  us  to  find  the  principle  upon  which 
the  one  is  held  good,  and  the  other  is  held  bad.  In  that  paper  it 
is  stated,  that  "  a  lease  without  an  ish  at  all  is  not  good  against 
singular  successors,  because  it  is  truly  not  a  lease,  but  an 
alienation  of  the  subject,  in  an  incomplete  personal  form,  which 
cannot  be  sustained  against  an  infeftment.  Suppose  then  that  it 
is  for  a  limited  term  of  ten  millions  of  years,  can  this  be 
sustained  ? — It  is  impossible.  This  may  be  said  to  be  an  extreme 
case  on  the  one  side,  and  a  lease  for  two  or  three  years  is  an 
extreme  case  on  the  other  side.  The  thing  desiderated  is  to  fix  a 
precise  line.  This  is  a  hard  task  to  be  imposed  upon  Judges,  imd 
is  much  fitter  for  the  Legislature':  but  till  a  new  law  is  made, 
they  must  necessarily  exercise  their  powers  of  discrimination 
[  M22  ]  according  *to  the  best  lights  they  can  obtain  upon  the  subject. 
The  Act  of  the  10  Qeo.  III.  certainly  does  not  decide  the  question, 
because  it  relates  only  to  cases  of  entailed  property  where 
the  taillie  contains  special  clauses  limiting  the  power  of  granting 
leases  to  a  small  number  of  years ; " — (I  doubt  whether  that  is 
correct ;  because  if  it  was  intended  that  that  Act  should  apply 
only  to  such  cases,  there  should  have  been  a  provision  limiting 
its  operation  to  such  eases;) — ''but  it  contains  a  principle 
which  deserves  to  be  attended  to,  viz.  '  We  are  willing  to  extend 
your  power  of  leasing  under  certain  conditions  beneficial  to  the 
entailed  estate  ; ' — (Now  what  the  meaning  of  this  Act  was,  I 
think  Sir  Ilay  Campbell  must  know  as  well  as  any  man  in 
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the  kingdom;)  —  "but  not  beyond  a  certain  moderate  and  Cabkofthb 
reasonable  endurance ;  because  if  you  go  farther,  this  might  be  ^bbbbt' 
held  as  bordering  too  nearly  upon  alienation,  and  exceeding  the  Lbabml 
ordinary  power  of  rational  administration.  Thirty-one  years  or 
two  lives  are  generally  reckoned  very  moderate  terms,  yet  the 
Legislature  seems  to  have  been  afraid  to  go  farther,  even  when 
the  interest  of  the  entailed  estate  was  to  be  forwarded,  unless  in 
the  ease  of  building  leases,  which  were  to  be  allowed  for  ninety- 
nine  years.  It  was  upon  this  ground  that  I  could  not  venture, 
in  giving  my  opinion  as  a  Judge  in  the  first  of  these  Queensberry 
cases,  to  go  fairther  than  thirty-one  years  as  a  moderate  endurance. 
I  shall  be  better  pleased  with  thirty-eight;  neither  should  I 
object  to  fifty-seven  years,  in  cases  under  the  Act  1449 ;  but  to 
go  " — (Now  see  the  notions  of  this  great  and  ^experienced  [  ^428  ] 
Judge,  with  respect  to  entailed  property  the  absolute  dominion 
over  which  is  supposed  to  belong  to  those  in  possession  of  it) — 
**  but  to  go  that  length  in  cases  of  entailed  property,  would  in 
ahnost  every  such  instance  be  over-reaching  the  life  of  the 
succeeding  heir,  which  does  not  seem  very  consonant  to  the 
rational  object  and  proper  meaning  of  an  entail ;  " — and  then  he 
proceeds  upon  the  Act  of  1449,  saying,  (and  this  is  matter  of 
authority),  "  see  the  19th  of  February,  1771,  reported  in  the  late 
volume  of  the  Faculty  Decisions,  where  there  is  a  good  deal  of 
discussion  upon  the  subject.!  The  case  of  JordanhiU  t  is  too 
shortly  stated  by  Lord  Elchies.  The  weight  of  his  authority  is 
great.  He  lays  it  down  as  the  opinion  of  all  the  Judges  in  his 
time,  that  a  lease  must  not  exceed  ordinary  duration,  to  be 
protected  against  singular  successors  by  the  act  1449:  but  he 
still  leaves  it  unexplained  what  is  ordinary  duration." 

In  another  part  he  states,  that  he  can  find  no  resting-place 
imtil  he  comes  to  thirty-one  years,  or  two  lives  in  being  at  the 
time  of  making  the  lease ;  and  that  none  of  the  old  lawyers 
framed  out  a  tack  of  thirty-two  years,  because  there  it  seems  you 
get  beyond  the  power  of  an  heir  of  entail. 

He  then  proceeds  to  the  consideration  of  the  grassums.    His 
Authority  is  undoubtedly  of  great  importance  in  this  matter ;  and 
it  is  quite  decisive  as  to  his  opinion.    He  says,  "As  to  the 
t  Diet  of  Dec  16200.  {  Decioions,  tit.  T^usk,  No.  18. 
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CASB  OF  THs  qaestion  now  raised  about  grassams,  it  is  entirely  new  to  me.  *I 
BBBBT  h&d  always  considered  it  as  indisputable,  that  so  long  as  a  tack 
r  •^"*'  ^*®  *  tack,"  (and  whether  a  999  years  tack  is  a  tack,  is  a  ques- 
tion which  must  be  decided  in  the  cause  of  Elgin  v.  WeUwood ; 
but  you  see  that  this  learned  person  has  thought  it  might  be  a 
question,  whether  a  tack  was  a  tack),  "  the  proprietor,  whether 
entailed  or  not  entailed,  might  let  his  farm  as  he  pleased,  and 
under  any  conditions  he  chose  to  annex,  taking  care  always  not 
to  lower  the  current  rent,  to  the  prejudice  of  the  heir  of  entail.'^ 
I  remark  again  upon  this  passage  as  I  pass  along,  that  in  the 
course  of  the  former  argument  at  your  Bar,  neither  authority, 
text- writer,  case,  nor  dictum  was  heard,  to  assert  that  the  heir 
of  entail  could  let  down  the  rent.  I  speak  of  cases  where  there 
is  not  authority  under  the  entail  to  do  it.  It  seems  now,  that  is 
become  matter  of  question.  It  is  grave  matter  of  question,  for 
as  there  are  a  great  many  entails,  I  apprehend,  (I  think  it  right 
to  use  a  word  which  shows  that  I  do  not  mean  to  assert  it,  but 
only  to  state  my  apprehension)  in  which  long  leasing  would  be 
held  to  be  prohibited  by  the  word  "  alienation,"  if  under  such  a 
word  short  leases,  which  would  not  be  alienations  under  the 
distinction  which  has  been  pointed  out,  may  be  made  for  any 
rent  just  higher  than  that  which  might  be  considered  as  an 
illusory  rent,  what  would  be  the  condition  of  persons  having 
estates  tail.  It  becomes  material  therefore  to  consider  whether 
this  can  or  cannot  be  done ;  for  whether  you  call  it  implied 
prohibition,  or  whether  you  call  it  want  of  power,  or  whatever 
you  call  it,  the  incapacity  to  do  it  must  be  founded  in  some 
I  *425  ]  principle  connected  with  the  administration  of  the  estate,  if  *an 
heir  of  entail  has  not  this  power,  except  in  cases  where  it  ia 
necessary.  No  person  entertains  a  doubt,  that  if  an  heir  of 
entail  could  show,  that  when  he  let  down  the  rent  he  did  it  of 
necessity,  that  would  not  be  a  case  in  which  it  would  be  said  to 
be  wrongly  done ;  but  supposing  he  cannot  let  down  the  rent  in 
a  case  in  which  it  is  not  necessary  he  should  let  down  the  rent, 
then  the  next  question  is,  What  is  the  principle  upon  which  he 
is  prohibited  from  letting  down  the  rent  ?  It  must  result  from 
this  principle,  that  those  who  are  to  enjoy  the  estate  which  he 
is  bound  to  take  care  of,  shall  not  enjoy  it  in  a  state  less  bene- 
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fittial  than  they  would  if  the  rent  was  not  let  down ;  and  that  case  of  thb 
liroTOS  the  principle,  that  the  heir  of  entail  is  bound  at  least  to      \^r 
pay  some  attention  to  what  is  called  the  rational  and  due      LxASBi. 
administration  of  the  estate. 

The  paper  then  proceeds  to  state  another  principle,  which 
likewise  deserves  attention  on  account  of  the  authority  from 
which  it  proceeds :  '^  By  the  current  rent  I  mean  that  which  has 
hitherto  been  obtained,  not  a  future  possible  rent  which  might 
be  got  by  varying  the  stipulations,  and  rejecting  all  entry-money, 
or  other  advantage  to  the  heir  in  possession.  The  maker  of  an 
entail  might  no  doubt  prohibit  grassums ; "  (and  there  are 
unquestionably  several  entails  in  which  grassums  are  prohibited ; 
I  take  those  to  be  of  very  modem  date,  when  compared  with  the 
entails  under  our  consideration,  and  stated  in  the  cases  before 
the  House) ;  ''but  even  this  would  not  always  benefit  the  future 
heirs  ;  for  still  the  heir  in  possession  might  decline  to  raise  the 
rent,  and  it  would  be  extremely  difficult  to  *force  him,  or  even  [  *4SG  \ 
to  prove  the  faict  of  grassum  after  his  death."  Then  he  takes 
notice  of  the  decisions  which  have  been  made  in  the  Court  of 
Session  upon  the  subject  of  grassums,  and  says  "  he  is  at  a  loss 
'  to  see  the  ground  of  a  question ;  for  if  the  tack  be  too  long  it  will 
cease  to  be  a  tack,  and  even  without  a  grassum,  it  could  not  be 
sustained ;  if  within  the  bounds  of  a  tack,  it  must  be  sustained 
whether  grassum  or  not." 

He  afterwards  states,  that  this  is  the  result  of  his  experience 
upon  the  subject :  "  The  question.  What  is  a  long  lease  paitici-^ 
l^ating  of  the  character  of  alienation,  and  what  is  moderate, 
amounting  to  administration  only,  is  no  doubt  attended  with 
difficulty,  because  the  limits  have  never  yet  been  precisely  drawn ; 
but  the  question  of  grassum  is  of  a  very  different  nature,  and  it 
is  astonishing  to  me  how  it  should  ever  have  been  made  a 
question  at  all.  I  have  been  now  upwards  of  sixty  years 
employed  in  studying,  reading,  practising,  hearing  and  determin- 
ing upon  all  sorts  of  questions  in  the  laws  of  Scotland,  and  I 
declare  I  never  heard  from  the  mouth  of  any  lawyer,  old  or 
young,  or  any  Judge,  nor  ever  read  in  any  book,  nor  figured  in 
my  own  mind  till  now,  that  an  heir  possessed  of  an  entailed 
property,  was  or  could  be  under  the  smallest  restraint  as  to  taking 
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OiBB  oFTHv  grasBuins  upon  the  renewal  of  his  leases,  the  entail  itself  saying 
"^S^  nothing  to  the  contrary,  and  the  former  current  rent  under  a 
LBA8SB.  lease,  which  perhaps  had  been  granted  by  the  tailzier  himself, 
not  being  diminished ; "  (so  that  his  opinion  certainly  is,  that 
where  there  was  nothing  said  aboat  it,  the  rent  could  not  be 
[  ^427  ]  ^diminished.)  "  Tailzies  very  often  say  the  rent  shall  not  be 
diminished  ;  and  this  is  clearly  proper,  because  otherwise  it 
might  be  unfairly  done,  and  the  tailzie  rendered  illusory.  One 
instance  occurred  where  an  entail  prohibited  raising  the  rent, 
5th  February,  1794,  Moir.t  This  was  a  mere  whim,  and  laughed 
at  by  the  Court,  and  it  was  got  quit  of  upon  a  specialty."  Then 
"  the  utmost  length  that  any  tailzie  case  has  yet  gone,  is  to 
prohibit  taking  grassume ;  and  even  this  has  not  been  done  in 
many  instances,  and  the  effect  of  it  is  merely  to  serve  as  an 
inducement  to  let  the  farms,  not  by  public  auction  to  the  highest 
offerer,  but  in  a  rational  way,  and  for  such  an  advance  of  rent  as 
may  with  ease  be  obtained  by  a  prudent  landlord  acting  discreetly 
in  his  own  affairs.  In  this  way  alone  it  is  practicable,  without 
involving  the  management  of  an  estate  in  the  greatest  possible 
confusion." 

This  difficulty  has  been  raised  very  high  in  argument.  It  has 
been  said,  no  heir  of  tailzie  can  know,  and  no  other  person  can 
know,  when  he  lets  for  the  best  and  most  improved  rent.  That 
the  difficulty  of  knowing  that,  is  such  that  you  cannot  adopt  it 
as  a  principle.  An  English  lawyer  may  think  there  is  no  great 
difficulty  in  matters,  in  which  those  who  are  experienced  in  the 
Scots  law  think  there  can  be  nothing  but  difficulty.  There  is 
not  a  single  marriage-settlement  in  England,  that  has  been 
drawn  for  some  centuries,  where  the  tenant  for  life  has  not  a 
power  of  leasing,  and  that  power  is  given  to  him  to  lease  for  the 
best  and  most  improved  rent,  and  the  lease  is  void  if  not  so 
[  H2S  ]  made ;  and  yet  I  believe  I  *may  challenge  the  experience  of  the 
oldest  persons  in  Westminister  Hall,  to  point  out  three  or  four 
instances  of  leases  being  held  void  upon  that  restriction.  Our 
Courts  have  said,  the  best  evidence  that  a  man  has  let  for  the 
est  and  most  improved  rent  is,  that  he  has  taken  no  more 
himself  than  he  has  taken  care  those  who  come  after  him  shall 
t  Diet,  of  Dec.  16537. 
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have.    We  may  trust  to  the.  inclination  of  mankind  in  general,  Cask  or  ths 

OlTKKWftv 

to  get  as  much  as  they  can  get,  and  if  the  tenant  for  life  provides       bbbet 


for  those  who  are  to  take  after  him,  as  he  has  provided  for 
himself,  (to  be  sure  he  may  be  mider  mistake  as  to  them  and  as 
to  himself,  and  he  may  take  too  little,  bnt  it  is  not  very  likely 
he  should  expose  himself  to  that  mistake,  or  willingly  take  too 
little,)  this  throws  a  burthen  on  those  who  mean  to  quarrel  with 
such  a  lease,  to  prove  that  there  was  in  the  transaction  that 
want  of  ordinary  prudence  which  shows  an  inattention  to  the 
prescribed  terms  under  which  he  was  to  let  the  lease.  Prima 
facie  a  lease  has  been  always  held  to  be  good  against  remainder- 
men, which  made  for  them  the  same  provision  as  for  the 
tenant  for  life ;  and  I  believe,  in  ninety-nine  cases  in  a  hundred, 
that  is  the  safe  principle  of  decision.  If  the  principle  of  leasing, 
either  under  powers  of  leasing  in  English  deeds,  or  under  the 
declared  right  of  leasing  in  Scotch  tailzies,  does  in  law  depend 
npon  the  lease  being  made  with  a  due  and  rational  attention  to 
the  administration  of  the  estate,  whatever  difficulties  there  may 
be  in  applying  that  principle,  you  must  come  to  the  question, 
whether  the  lease,  or  whatever  it  is,  is  made  upon  the  principle 
on  which  the  law  of  Scotland  will  decide  for  its  validity  ? 

I  will  go  no  farther  in  the  statement  of  this  paper  *there  [  *429  ] 
appears  in  it  to  be  great  authority  in  favour  of  grassum  ;  and  it 
helps  to  show  what  is  the  opinion  of  the  Judges  and  lawyers  of 
Scotland  upon  alienation,  as  being  or  not  being  the  result  of 
tacks  of  longer  or  shorter  duration ;  and,  as  far  as  it  goes,  to 
show  the  principle  upon  which  a  prohibition  of  alienation  has 
been  held  to  prohibit  tacks  of  a  long  duration,  but  not  of  a  short 
duration. 

The  Act  of  the  10th  of  G6o.  III.  is  intituled,  '<  An  Act  to 
encourage  the  improvement  of  lands,  tenements  and  heredita- 
ments, in  that  part  of  Great  Britain  called  Scotland,  held  under 
settlements  of  strict  entail*" 

The  recital  is  in  these  words  :  **  Whereas,  by  an  Act  of  Parlia- 
ment of  Scotland  made  in  the  year  1685,  intituled,  '  An  Act 
concerning  taiUies,'  all  his  Majesty's  subjects  are  empowered  to 
taillie  their  lands  and  estates  in  Scotland,  with  such  provisions 
and  conditions  as  they  shall  think  fit,  and  with  such  irritant  and 
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Oabb  of  tbe  resolutive  clauBes  as  to  them  shall  seem  proper ;   and  which 

BiBRT      taillieSy  when  completed  and  published  in  the  manner  directed 

LxAssa      Y^y  ^i^^  g^£  j  ^^^^  ^j,^  declared  to  be  real  and  effectual  against 

purchasers,  creditors  and  others  whatsoever ;  and  whereas  many 

taillies  of  lands  and  estates  in  Scotland,  made  as  well  before  as 

after  passing  the  said  Act,  do  contain  clauses,  limiting  the  heirs 

of  entail  from  granting  tacks  or  leases  of  a  longer  endurance 

than  their  own  lives,  for  a  small  number  of  years  only,"  (the 

printing  is,  or  for  a  small  number  of  years  only,  and  the  policy 

of  the  Act  is  to  encourage  the  improvement  of  lands,  &c.) 

[  '480  ]      "  whereby  the  cultivation  of  land  in  *that*part  of  this  kingdom 

is  greatly  obstructed,  and  much  mischief  arises  to  the  public." 

Upon  this  recital  the  Act  incapacitating  those  whom  it 
prohibits  by  general  words,  or  if  not  by  general  words,  by  the 
fact  that  they  were  either  permitted  to  make  particular  leases,  or 
prohibited  from  making  other  leases,  goes  on  to  provide, ''  that 
it  shall  and  may  be  lawful  to  every  proprietor  of  an  entailed 
estate,  within  that  part  of  Great  Britain  called  Scotland,  to 
grant  tacks  or  leases  of  all,  or  any  part  or  parts  thereof,  for  any 
number  of  years,  not  exceeding  fourteen  years,  from  the  term  of 
Whitsunday  next  after  the  date  thereof,  and  for  the  life  of  one 
person,  to  be  named  in  such  tacks  or  leases,  and  in  being  at  the 
time  of  making  thereof,  or  for  the  lives  of  two  persons  to  be 
named  therein,  and  in  being  at  the  time  of  making  the  same, 
and  the  life  of  the  survivor  of  them,  or  for  any  number  of  years 
not  exceeding  thirty-one  years  from  the  term  aforesaid." 

Here  the  Legislature  seems  to  consider  a  lease  for  fourteen 
years,  and  the  life  of  one  person,  or  a  lease  not  for  any  certain 
number  of  years,  but  for  the  lives  of  two  persons,  or  a  lease  not 
for  any  life  or  lives,  but  for  thirty-one  years,  as  being  in  some 
respect  equivalent  to  each  other  in  the  ordinary  and  proper 
management  of  a  Scotch  estate.  Then  if  they  are  made  for  two 
lives,  there  is  to  be  a  special  clause  about  inclosing,  &c.  and  if 
for  nineteen  years,  the  lessees  are  to  fence  and  inclose  the  lands ; 
and  every  lease  of  above  nineteen  years  is  to  contain  certain 
clauses  for  the  proper  administration  of  the  estate,  which  it  is  not 

I  *^si  ]      necessary  for  me  here  to  mention :  **  And  *all  leases  made  or  to 
be  granted  under  the  authority  of  this  Act,  shall  be  made  or 


VOL.  XX.]         1819.    H.  L.    1  BLIGH,  481—482.  127 

granted  for  a  rent  not  under  the  rent  payable  by  the  last  lease  Cabb  or  thb 
or  sett,  and  mthont  grassum,  fine  or  foregift,  or  any  benefit       Bmr^ 


whatsoever,  directly  or  indirectly  reserved  or  accruing  to  the 
grantor,  except  the  rent  payable  by  the  lease ;  and  that  no  such 
lease  shall  be  granted  till  after  the  end  or  other  determination 
of  any  former  lease  of  the  same  premises,  or  that  such  lease,  if 
granted  for  a  time  certain,  shall  be  within  one  year  of  being 
determined,  and  that  all  leases  otherwise  granted,  shall  be  void 
and  noil.'* 

Here  it  must  be  admitted,  that  the  Legislature  had  in  contem- 
plation the  practice  of  letting,  under  the  rent  last  received ;  that 
they  had  in  contemplation  a  species  of  letting  with  grassum,  fine 
or  foregift ;  that  they  had  in  contemplation  that  species  of  tack 
which  occurs  in  this  case,  a  letting  in  fact  before  the  determina- 
tion of  a  former  lease ;  and  that  they  likewise  had  in  contempla- 
tion, that  if  a  man  let  a  lease  under  this  Act  before  the  former 
lease  was  expired,  and  more  than  one  year  before  the  expiration 
of  that  former  lease,  it  was  an  addition  to  that  former  lease, 
which  under  the  authority  of  this  Act  would  be  void. 

Then  follows  this  clause,  which  I  apprehend  must  be  supposed 
to  take  out  of  the  authority  of  this  Act  of  Parliament  the  cases 
referred  to  in  this  clause:  ''That  if  any  taillie  shall,  either 
expressly  or  by  implication,  contain  powers  of  leasing  more  ample 
than  are  hereby  given,  the  heirs  of  entail  in  possession  shall  be 
at  liberty  to  exercise  all  such  powers  in  the  same  manner  as  if 
this  Act  had  never  been  made." 

This  clause,  in  judicial  construction,  can  mean  no  *more  than      [  *^3S  ] 
this,  as  it  seems  to  me,  namely,  that  persons  who  had  larger 
powers  of  leasing  than  are  here  given,  shall  not  be  prejudiced  by 
the  enactment  of  this  Act. 

The  Act  then  proceeds  to  that  part  of  it  which  relates  to  the 
enconragement  to  lay  out  money.  In  one  of  the  cases  of  Elliotts,  f 
\^here  a  tenant  of  entail  had  laid  out  money  on  improvements, 
and  whereby  letting  leases  he  had  by  grassum  got  into  his  pocket 
that  Bom  of  money  which  he  had  expended  in  improvements, 
and  afterwards  his  estate  tailzie  ceased,  and  another  person 

t  Trtuieet  of  Sir  F.  EUioU  y.  Sir  W.  EUiatt,  1793,  Jan.  22,  Diet,  of 
Decl5S22. 
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Cask  or  the  under  the  effect  of  the  entail  came  to  the  enjoyment  of  the  estate; 
BEBBY      the  Court  of  Session  held,  that  under  the  true  construction  of 

^'*^*^  the  clause  which  followed,  though  that  person  had  received  in 
the  shape  of  grassum  so  much  for  the  improvements  which  he 
had  made  upon  the  estate,  yet  that  he  had  a  title  under  this  Act, 
as  against  the  person  who  succeeded  him  for  three-fourths  of 
those  improvements,  to  be  paid  out  of  the  rent  reserved  to  the 
persons  who  were  to  succeed.  Taking  it  for  the  present  to  be  a 
right  decision,  consider  what  the  effect  of  this  Act  of  Farliamfflit 
isy  if  grassums  are  to  be  taken.  The  result  would  be,  if  a  tenant 
under  the  tailzie  should  lay  out  a  large  sum  of  money  in 
improvements,  (not  exceeding  such  a  sum,  the  Act  puts  a  limit 
to  the  amount  of  the  improvements,  but  supposing  that  sum  of 
money  to  be  considerable,  as  in  many  estates  it  will  be),  if  he 
afterwards  lets  the  estate,  getting  a  considerable  sum  as  & 
grassum,  in  a  case  where  he  cannot  let  with  a  diminution  of  the 
rent,  that  a  person  succeeding  to  the  estate  is  to  pay  such  proper- 

I.  *433  ]  tion  *of  those  improvements  out  of  the  small  rent  reserved  by  & 
man  who  takes  a  large  grassum.  It  is  difficult  to  say  that  such 
can  be  the  right  construction  of  this  Act  of  Parliament. 

With  respect  to  the  lease  of  Harestanes,  which  is  for  fifty- 
seven  years,  the  question  is,  whether  it  can  be  supported,  con- 
sidering the  principles  on  which  this  House  has  held  a  ninety- 
seven  years  lease  bad,  or  upon  the  principle  upon  which,  as  it 
appears  to  me,  they  have  always  acted ;  (I  mean  in  judgment — 
practice  is  a  different  matter) — can  such  a  lease  be  sustained 
upon  the  principle  of  distinction  between  long  leases  and  short 
leases  ?  The  Court  of  Session  is  of  opinion  that  it  is  a  term 
which  amounts  to  an  alienation,  and  cannot  be  supported.  If 
your  Lordships  are  of  that  opinion,  which  I  humbly  state  to  be 
mine,  that  would  dispose  of  the  lease  of  Easter  Harestanes.  By 
the  list  of  leases  which  has  been  laid  upon  your  table,  with  a 
view  to  show  what  grassums  have  been  taken  upon  the  Queens- 
berry  estate,  it  appears  that  it  was  at  a  very  late  period  indeed 
before  any  body  dealing  with  that  estate  got,  even  in  a  very  few 
solitary  instances,  to  a  lease  of  nineteen  years.  They  were  of 
very  short  duration  ;  and  so  were  almost  all  the  leases  contained 
in  the  list  laid  before  your  Lordships  with  respect  to  grassums. 
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leases  of  very  short  duration.     They  show  that  the  persons  Casbofthb 
dealing  with  that  estate  thought  they  were  justified  in  taking       berby 
grassums,  but  not  for  leases  of  sixty,  seventy,  ninety,  or  a      ^^s**- 
hundred  years;  and  although  there  are  to  be  found  in  Scot- 
land very  long  leases,  I  find  that  with  very  few  exceptions  in 
judc:ment  such  leases  have  not  been  sustained. 

It  has  been  asked,  if  you  do  not  sustain  a  lease  for  fifty-seven  [  ^3i  ] 
years,  will  you  sustain  a  lease  for  fifty  years  ?  will  you  sustain  a 
lease  for  thirty  years  ?  will  you  sustain  a  lease  for  twenty-seven 
years?  Or,  to  put  the  question  as  the  case  upon  your  table 
requires  us,  as  to  what  we  call  the  alternative  leases,  what  will 
you  sustain,  if  you  do  not  sustain  fifty-seven  ?  Sir  Hay  Camp- 
bell answers  that  question ;  but  if  I  am  to  answer,  I  resort 
to  the  principle  which  cuts  down  one  of  those  leases,  because  it 
is  inconsistent  with  the  fair  and  rational  administration  of  the 
estate.  I  should  be  disposed  to  say,  that  with  reference  to 
ninety  years,  or  such  leases  as  are  mentioned  in  the  Act  of 
Parliament,  it  would  be  a  lease  of  too  long  duration.  If  you 
ask  me  why  I  say  so,  I  can  give  you  no  more  satisfactory 
answer,  than  that  I  think  it  is  a  rational  application  of  the 
principle  upon  which  they  have  held  leases  too  long  not  to  be 
good.  But  I  do  not  know,  with  respect  to  this,  and  every  other 
part  of  the  case,  any  thing  which  appears  to  me  to  deserve  so 
much  and  so  strong  recommendation  to  have  these  matters  all 
settled  by  Parliament,  as  the  state  in  which  the  power  of  leasing 
in  Scotland  exists. 

In  respect  of  other  leases,  it  becomes  extremely  important 
that  some  such  measure  should  be  adopted :  it  would  leave  the 
law  of  Scotland  in  a  cruel  state,  if  on  the  one  hand  grassums 
cannot  be  taken  in  which  the  families  of  heirs  of  entail  may  be 
interested;  I  mean  their  widows  and  their  children;  for  it  is 
impossible,  looking  into  the  matter  historically,  to  deny  that 
this  method  of  taking  grassums  has  been  frequently  resorted 
to,  to  enable  the  heirs  of  *  entail  to  make  provision  for  wives  [  *436  ] 
and  younger  children,  for  whom,  as  in  the  Buccleuch  cases,  it 
would  be  found  extremely  difficult,  on  the  construction  that 
shuts  out  grassum,  to  make  provision.  On  the  other  hand,  it 
appears  to  me  equally  clear,  that  if  grassums  can  be  taken  in 
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Cask  of  thb  the  way  in  which  they  have  been  taken,  the  result  may  be,  (and 
BEBBv  more  especially  where  there  is  no  prohibition  that  requires 
Leases,  keeping  up  the  old  rent,  and  any  rent  may  therefore  be  taken), 
the  consequence  must  be,  unless  there  be  some  reasonable  pro- 
vision made  about  grassums,  that  the  heirs  of  entail  may  be 
disappointed  of  their  whole  provision,  supposing  every  one  can 
so  act  with  respect  to  his  own  posterity  under  a  charter  made 
by  his  ancestors  for  his  and  for  their  provision.  Whether  that 
is  a  desirable  consequence — whether  entails  ought  to  be  thua 
defeated — is  a  distinct  question. 

The  power  of  Judges,  in  this  respect,  may  be  doubted.  Upon 
that  subject,  as  it  applies  to  English  law,  I  have  formed  an 
opinion,  which  leads  me  to  think,  that  the  Judges  of  this  age, 
in  England,  would  not  have  been  permitted  to  get  rid  of  the 
statute  of  English  entails,  as  Judges  of  that  age  did  soon  after 
the  passing  of  the  statute  De  Donis. 

The  next  subject  is  the  alternative  leases.  The  Division  of 
the  Court  of  Session  which  has  decided  upon  the  alternative 
leases,  seems  to  have  been  of  opinion,  that  those  leases,  in  the 
first  instance,  might  be  good  for  twenty-one  years,  or  that  thej 
might  be  good  for  nineteen  years ;  or  in  the  first  instance,  for 
nineteen,  and  then  for  twenty-one  years,  (I  do  not  recollect 
1^  «436  ]  which,)  were  it  not  that  they  were  ^affected  by  fraud.  I  cannot 
bring  myself  to  think  that  such  alternative  leases  can  be  good. 
The  action  of  declarator  has  been  stated  in  the  papers  before 
us,  and  most  justly  and  truly  stated,  to  be  an  extremely  useful 
proceeding  in  the  Court  of  Scotland.  It  enables  a  person  to 
have  it  declared,  whether  there  is  or  is  not  such  a  lease  as  he 
contends  there  is,  and  as  other  persons  contend  there  is  not. 
Upon  such  a  proceeding,  it  seems  to  have  been  thought,  if  the 
late  Duke  of  Queensberry  grants  a  lease  for  thirty-one  years ;  if 
that  will  not  do,  for  twenty-nine  years ;  if  that  will  not  do,  for 
twenty-seven  years;  if  that  will  not  do,  for  twenty-five  years; 
if  that  will  not  do,  for  twenty-three  years ;  if  that  will  not  do, 
for  twenty-one  years ;  and  if  that  will  not  do,  for  nineteen  years, 
agreeing  also,  that  if  the  House  of  Lords  shall  decide  in  the 
Wakefield  case,  or  in  any  other  case,  that  a  ninety-seven  years 
lease  is  good,  they  shall  not  have  a  lease  for  nineteen,  or  thirty- 
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one,  or  any  other  fixed  period  of  duration,  but  for  ninety-seveiii  Case  of  thb 
or  for  fifty-seven,  or  the  longest  which  the  Court  of  Session  or  bkbbtT 
the  House  of  Lords  may  approve,  that  such  a  lease  could  be  ^babb^ 
g  x)d,  if  it  was  not  affected  by  a  general  fraud — ^a  general  device, 
founded  in  fraud,  which  that  Division  of  the  Court  of  Session  . 
imputes  to  all  those  cases.  Now,  putting  that  general  fraud 
oat  of  the  question,  it  appears  to  me  to  be  a  most  extraordinary 
thing,  that  a  lease  of  such  a  nature  as  this,  with  such  an  in- 
definite ish,  as  a  contract  of  this  kind  provides  for,  can  be  a 
g3od  lease.  If  it  can  be  a  good  lease,  I  have  no  conception  how 
persons  are  to  deal  with  each  other,  in  respect  of  a  lease  of  this 
sort,  supposing  no  other  person  interested  *but  the  landlord  and  [  *437  ] 
his  tenant ;  for  the  rent  of  the  lease  frequently  varies,  according 
to  the  extent  of  the  term  which  the  party  grants ;  the  rent  is 
6et  with  express  reference  to  the  term.  We  have  a  rule  in 
Westminster  Hallt,  that  if  a  man  has  a  power  to  grant  for 
ten  years,  and  he  grants  for  twenty-one,  the  lease,  although 
bad  for  the  twenty-one,  will  be  good  for  the  ten;  because, 
there  both  parties  have  before  them  a  written  instrument, 
which  gives  the  power;  and  they  both  know  what  is  the 
utmost  extent  for  which  it  can  be  good.  But  how  are  we  to 
deal  with  a  contract  of  this  sort,  made  liable  to  such  altera- 
tions, where  the  contract  itself  is  founded  upon  the  necessity 
of  limitation  ?  What  is  to  be  the  state  of  law  and  property  in 
Reotland,  if  the  contract  itself  does  not  furnish  the  means  to 
determine  what  lease  is  either  to  bind  the  lessor,  or  those  to 
come  after  him,  as  personal  representatives,  or  as  real  repre- 
sentatives, or  the  heirs  of  tailzie,  in  the  case  of  a  lease  rental  ? — 
if  no  person  is  to  know  what  burden  there  is  upon  that  estate,  in 
the  shape  of  a  tack,  or  rental,  until  the  question  has  been  pur- 
sued, (as  this  lease  provides  it  shall  be,)  through  the  Court  of 
Session  and  the  House  of  Lords.  According  to  English  law, 
there  may  be  a  good  lease  for  ten  years,  if  A.  B.  shall  not  come 

t  In  the  Conrts  of  Equity.   Camp-  authoiity  of  Campbell  v.  Leachf  see 

Ml  V.  Leach,  Ambler,  740 ;  Shannm  the  obeervations  of  the  Lobb  Ohan- 

T.  BraMre^,  9  B.  B.  11  (1  Sch.  &  OELLOB  in  his  judgment  upon  the 

I>)f.  52).     ExoessiTe  leases  are  held  case  Ex  parte  Smith,  1  Swanst.  336. 
Toid  at  law.  Hardree,  398.  As  to  the 
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Casb  op  TUE  from  Borne  in  ten  years,  or  for  twenty  years  if  A.  B.  shall  not  come 

mwt      froi^  Rome  in  twenty  years  ;  but  then  there  is  a  certain  ish  or 

LsASBB.      determination  in  these  cases ;  for  you  know  it  *must  be  at  an 

^        ^      end,  on  that  certain  fact  taking  place ;  but  I  cannot  find  out  the 

principle  of  law  upon  which  such  leases  can  be  held  to  be  good. 

Supposing  these  leases  to  be  good  in  other  respects,  the 
next,  and  the  most  important  question  is,  whether  the  taking  a 
grassum  is  that  which  leads  to  the  conclusions,  which  are  to  be 
found  embodied  in  the  interlocutors  of  the  First  Division  of  the 
Court  of  Session,  with  respect  to  the  March  and  Neidpath  estates  ; 
or  to  those  which  are  to  be  found  embodied  in  the  interlocutors 
of  the  Court  of  the  Second  Division,  with  respect  to  the  Bac- 
cleuch  estate.  What  the  principle  is,  upon  which  the  First 
Division  of  the  Court  proceed,  we  know;  for  they,  in  their 
interlocutors,  state  expressly  the  grounds  and  principles  upon 
which  they  proceed.  What  was  the  principle  upon  which  the 
Court  of  the  Second  Division  proceeded,  is  to  be  collected,  as 
well  as  we  can  collect  it,  not  from  the  terms  of  the  interlocutor, 
but  from  such  conclusion  as  may  be  found  to  arise  out  of  the 
opinions  delivered  upon  the  subject.  That  interlocutor  dees 
not  enter  into  a  detail  of  the  grounds  of  the  opinion,  in  the 
same  way  as  the  interlocutor  does  with  respect  to  the  March 
and  Neidpath  estates. 

Supposing  the  doctrine  to  be  against  grassum,  you  cannot 
apply  that  doctrine  to  the  Buccleuch  property,  unless  leases 
with  grassum  are  prohibited  in  the  true  construction  of  that 
deed  of  entail,  although  the  word  "alienate"  is  not  in  the 
deed.  If  you  are  of  opinion,  that  the  operation  of  that  deed 
of  entail  would  be  the  same  without  that  word  as  with  it,  then 
[  *489]  the  question  as  to  grassum  arises  with  *  respect  to  the  leases 
made  under  those  deeds  respectively.  The  question  must  be 
considered,  having  regard  to  the  dififerent  expressions,  and  the 
import  of  the  dififerent  expressions  which  are  to  be  found  in 
those  deeds,  and  as  far,  and  no  farther,  than  legal  implication 
in  construction  will  authorize  you  to  attend  to  the  several  pro- 
visions, as  manifesting  the  general  meaning  of  the  authors  of 
these  deeds  of  entail. 

The  Neidpath  entail  provides,  "  that  it  shall  be  noways  lawful 
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to  the  heirs  of  taillie,  nor  any  of  them,  to  sell,  alienate,  wadset,  Oabe  of  tbb 
or  dispone  any  of  the  said  haill  lands/'  and  so  on,.''  or  any  part  bebbt 
thereof,  nor  to  grant  infeftments  of  liferents,  nor  annualrents  Lkasbr. 
farth  of  the  same,  nor  to  contract  debts,  nor  do  any  other  fact 
or  deed  whatsoever,  whereby  the  said  lands  and  estate,  or  any 
part  thereof,  may  be  adjudged,  apprised,  or  otherwise  evicted 
from  them,  or  any  of  them,  nor  by  any  other  manner  of  way 
whatsoever,  to  alter  or  infringe  the  order  and  coarse  of  succes- 
sion above  mentioned."  And  after  the  irritant  and  resolutive 
ilaoses,  by  a  subsequent  clause  "  it  is  provided,  that  notwith- 
standing of  the  irritant  and  resolutive  clauses  above-mentioned, 
it  shall  be  lawful  and  competent  to  the  heirs  of  taillie  a|pspecified, 
aud  their  foresaids,  after  the  decease  of  the  said  William  Duke 
of  Queensberry,  to  set  tacks  of  the  said  lands  and  estates  during 
thair  own  lifetimes,  or  the  lifetimes  of  the  receivors  thereof ;  the 
s:ime  being  always  set  without  evident  diminution  of  the  rental/' 
Taere  is  then  a  power  of  providing  for  their  wives,  and  for  their 
yoanger  children. 

]n  the  other  entail,  after  stating  what  it  shall  be  lawful  for  [  ^40 
the  entailer  himself  to  do,  it  proceeds  to  state,  ''  That  it  shall 
not  be  lawful  to  the  said  Lord  Charles  Douglas,  and  the  heirs- 
male  of  his  body,  nor  to  the  other  heirs  of  tailzie  above  men- 
tioned, nor  any  of  them,  to  sell,  wadset  or  dispone  any  of  the 
foresaid  earldom,  lands,"  and  so  on,  ''  nor  any  part  of  the  same, 
nor  to  grant  infeftments  of  liferent  or  annualrent  out  of  the 
same,  nor  to  contract  debts,  nor  do  any  other  fact  or  deed 
whereby  the  same,  or  any  part  thereof,  may  be  adjudged,  ap- 
prised, or  anyways  evicted  from  them,  or  any  of  them,  except 
so  far  as  they  are  empowered  in  manner  after  mentioned,  nor  to 
violate  or  alter  the  order  of  succession  foresaid,  any  manner  of 
way  whatsoever."  These  words,  "  any  manner  of  way  whatso- 
ever," appear  to  me  to  have  relation  to  everything  that  is  before 
prohibited ;  and  when  in  an  antecedent  part  of  this  entail,  it  is 
stated,  that  the  author  of  this  tailzie  may  dispone  in  any  manner 
of  way  whatsoever,  and  the  others  are  here  prohibited  to  dis- 
pone in  any  manner  of  way  whatsoever,  it  appears  difficult  to 
say,  under  such  expression,  that  the  word  ''  dispone,"  meant 
only  to  prevent  what  is  technically  called  disposition ;  and 
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Case  of  thb  these  words,  ''  except  so  far  as  they  are  empowered  in  maimer 

berby'      after  mentioned/'  apply  to  a  special  prohibition,  among  other 

^'■^-^'^-      things,  of  granting  leases,  which  special  prohibition  is  in  theee 

words :  "  That  the  said  Lord  Charles  Douglas,  nor  the  other 

heirs  of  tailzie  above  specified,  shall  not  set  tacks  nor  rentals  of 

the  said  lands  for  any  longer  spaces  than  the  setter's  lifetime,  or 

[  •**!  ]      for  nineteen  years,  and  that  without  *  diminution  of  the  rental, 

at  the  least,  at  the  just  avail  for  the  time ;  nor  to  do  any  other 

fact  or  deed,  civil  or  criminal,  directly  or  indirectly,  by  treason 

or  otherwise  ;  "  and  so  on. 

The  provision  to  be  made  for  spouses  by  this  deed  went  to  the 
extent  of  a  thousand  pounds  for  one — ^to  a  larger  sum  for  two— 
and  if  three,  it  might  amount  to  about  two  thousand  three  hun- 
dred pounds ;  and  there  was  likewise  a  provision  for  daughters 
and  younger  children,  amounting  to  the  sum  of  fourscore  thou- 
sand pounds  Scots,  which  would  be  between  six  and  seven 
thousand  pounds  sterling. 

Such  was  the  nature  of  the  instruments;  and  the  question 
arises,  (regard  being  had  to  the  provisions  contained  in  them,) 
whether,  according  to  the  law  of  Scotland,  grassums  could  or 
could  not  be  taken  upon  such  leases  as  the  Duke  of  Queensberry 
has  thought  proper  to  grant  ? 

With  respect  to  the  practice  as  to  leases  of  private  property 
in  Scotland,  the  counsel  for  the  respondents  have  laid  before 
you  a  list  of  leases  which  have  been  made  with  grassums. 
Those  leases,  I  think,  with  respect  to  their  duration,  you  will 
find  to  be  generally  very  short ;  some  of  them  certainly  of  con- 
siderable length;  and  with  respect  to  the  periods  at  which 
those  leases  have  been  made  not  going  so  far  back  by  any 
ijieans  as  the  year  1685,  when  the  Statute  of  Tailzies  was  made. 
Those  who  encounter  the  argument  drawn  from  this  practice, 
say,  that  the  list  is  not  confined  to  leases  of  entailed  estates,  bat 
that,  on  the  contrary,  by  far  the  greater  part  of  the  lands  men- 
tioned seem  to  be  unentailed ;  and  it  may  be  worth  attention  to 
[  •442  ]  look  into  *the  list,  with  a  view  to  see  how  far  this  observation  is 
founded  in  fact.  They  say  further,  that  a  considerable  number 
of  the  instances  in  the  list  are  quoted  without  any  statement 
except  that  the  defenders  are  not  informed  concerning  them. 
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They  further  state,  that  in  almost  the  whole,  no  more  is  taken  Oabbofths 
by  way  of  grassum  than  one  year  s  valae.    In  answer  to  which,       bbbbt 
this  observation  arises,  and  has  been  made,  that  the  question,      '^^^^"^ 
whether  a  grassum  is  to  be  taken  or  not,  does  not  depend  upon 
the  quantity  of  the  grassum — ^that  if  a  large  grassum  is  not 
lawfal,  a  small  grassum  is  not  lawful ;  and  that  again  is  met 
with  this  observation,  that  the  fact  that  no  attempt  has  been 
made  to  set  aside  deeds  which  have  been  made  partly  in  con- 
sideration of  grassum,  may  be  accounted  for  by  the  circum- 
stance that  the  grassum  was  small. 

With  respect  to  the  leases  of  the  Queensberry  estate,  it  cer- 
tainly does  appear  that,  although  this  estate  was  entailed  in 
1705,  grassums  were  taken  within  a  very  few  years  of  that 
date;  and  that  the  grassums  continued  to  be  taken  upon  it, 
(the  leases  being  short,  and  the  grassums  in  general  not  being 
large,  except  in  some  instances),  down  to  much  later  times; 
and  it  is  to  be  observed,  that  this  practice  with  respect  to  the 
estate  of  Queensberry,  carries  with  it  the  authority  which 
belongs  to  the  circumstance,  that  two  of  the  tutors  or  curators, 
or  whatever  they  may  be,  of  the  Duke  of  Queensberry  for  the 
time  being,  letting  these  leases  with  grassums,  were  persons  in 
the  highest  situation  of  the  law  in  Scotland. 

To  answer  the  observation  that  these  practices  *  passed  without  [  *443  ] 
question,  the  appellants  state,  that  it  does  not  appear  that  the 
substitutes  of  entail,  or  any  but  the  immediate  successor,  had 
an  interest  during  the  life  of  the  actual  tenant  to  question  the 
lease,  and  that  if  questioned,  the  irritancy  might  be  purged, 
with  the  consent  of  the  tenant,  so  that  the  next  heir  would 
gain  nothing  during  the  life  of  the  heir  in  possession.  On 
the  other  hand,  it  is  said,  that  if  the  taking  grassums  is  un- 
lawful, they  may  still  be  purged,  notwithstanding  the  death 
of  the  Duke  of  Queensberry — ^a  proposition  which  may  call  for 
your  judgment.  The  appellants  further  represent  circumstances 
which  might  induce  the  next  heir  not  to  question  the  lease — 
first,  during  the  grantor's  life,  it  might  be  doubtful  whether  any 
declaratur  of  irritancy  could  be  maintained,  although  grassum 
were  taken,  if  the  lease  were  short ;  for  the  tenant's  life  might 
endure  beyond  it,  and  that  he  might  plead  in  defence ;  secondly, 
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Case  of  the  he  might  be  a  near  relation  of  the  tenant,  and  perhaps  answer- 
BEBSY  ftble  in  his  own  person  to  indemnify  the  person  who  might  have 
Lbabib.  suflfered  by  the  supposed  violation  of  the  entail;  thirdly,  ho 
might  have  a  wish  to  take  grassums  himself; — and  when  I 
come  to  state  the  facts,  yon  will  see  that  the  weight  which 
belongs  to  such  a  suggestion  is,  that  his  predecessor  may  have 
left  his  disposable  property  to  near  connections,  and  the  suc- 
ceeding heir  of  entail  could  not  therefore  prosecute  the  irritancy 
without  affecting  such  relations,  if  he  were  not  himself,  out  of 
assets  descended  to  him,  answerable  to  repair  the  loss  suffered 
by  the  effect  of  the  irritancy.  This  thing  happens  perhaps 
nineteen  times  out  of  twenty  in  such  successions;  and  they 
(  *444  *!  point  out  in  this  list,  *  instances  in  which  it  has  happened,  and 
in  which  they  therefore  insist,  that  the  person  who  could  have 
challenged  on  account  of  grassum,  had  been  prudent  in  not 
challenging  on  account  of  grassum,  for  that  he  would  only 
have  taken  the  burden  of  the  grassum  off  the  entailed  to  the 
unentailed  estate,  which  would  have  been  liable  to  it.  Upon 
the  whole,  they  say,  therefore,  that  the  list  is  by  no  means  a 
formidable  list  on  the  head  of  the  practice. 

To  this  I  think  must  be  added,  that  the  persons  who  now 
complain.  Lord  Wemyss  himself,  or  that  family  at  least, 
granted  leases  with  grassums.  On  the  other  hand,  it  must 
be  admitted,  that  great  part  of  the  entailed  estates  in  Scotland 
do  not  appear,  by  any  evidence  we  have  before  us,  to  have  been 
in  the  hands  of  persons  who  have  let  leases  for  grassums. 
This  circumstance,  however,  again,  is  to  be  taken  into  con- 
sideration with  regard  to  the  defenders,  that  there  may  have 
been  very  great  difficulty  on  the  part  of  those  who  were  to 
endeavour  to  find  out  what  had  been  the  practice  as  to  those 
entailed  estates.  It  is  quite  obvious,  undoubtedly,  that  the 
very  importance  of  this  point  would  lead  persons  to  take  a 
great  deal  of  care,  how  they  afforded  the  means  of  informa- 
tion to  those  prosecuting  this  cause,  as  to  the  circumstances 
in  which  their  own  estate  stood. 

On  the  head  of  practice,  the  respondents  again  refer  to  the 
practice  with  respect  to  Crown  lands,  and  the  practice  with 
respect  to  Church  lands.     It  is  not  my  intention  to  go  through 
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all  the  reasoning  upon  that  subject.  I  think  it  may  be  stated  Cabb  of  thb 
as  to  Crown  lands,  and  also  as  to  Church  lands,  *  in  that  period  bei^t" 
the  statutes  t  had  not  pointed  out  that  the  possessor  was  to  ^^^^™' 
reserve  the  rent  subsisting  at  the  time  of  his  entry — if  he  did 
reserve  that  rent,  he  was  not  prohibited ;  unless  you  can  argue 
from  the  case  about  teinds,  as  the  Court  of  Session  has  done  I ; 
and  with  respect  to  Crown  and  Church  lands,  there  has  been  a 
degree  of  irregularity  in  the  management  of  them,  which  does 
not  make  the  practice  with  respect  to  them  of  much  importance. 
It  is  a  consideration  of  some  importance,  however,  because,  par- 
ticularly with  respect  to  the  Church  lands,  a  practice  did  obtain 
in  Scotland  of  taking  grassums,  which  now  obtains  in  England, 
and  I  believe  in  Wales,  under  the  name  of  fines,  not  very  much 
to  the  benefit,  or  with  the  approbation  of  those  who  have  the 
good  or  bad  luck  to  succeed  receivers  of  those  grassums  or 
fines. 

They  have  also  stated  many  decisions  of  the  Court  of  Session 
in  Scotland,  in  which  they  represent  that  the  right  to  take  gras- 
sums has  been  established,  and  they  cite  a  great  many  instances 
in  which,  as  far  as  they  go,  there  has  been  a  general  impression 
in  the  Courts  of  Scotland,  in  favour  of  the  practice,  as  far  as  it 
is  established  by  what  the  Judges  have  said,  and  what  they  have 
done,  and  what  they  have  forborne  to  do  or  to  say.  In  the 
case  of  Sir  Archibald  Denham  v.  William  Wilson,  writer  in 
Edinburgh  as  that  case  is  stated  in  the  papers  on  your  table,  and 
taken,  as  I  understand,  from  the  papers  in  the  cause,  **  Sir  Wil- 
ham  Denham  of  Westshiell,  of  the  ♦  date  of  August  11th,  1711,  [  ***«  1 
executed  a  deed  of  entail  of  his  lands  of  Westshiell,  and  bur- 
thened  the  same  with  an  annuity  of  4,0002.  to  Dame  Katherine 
Erskine,  spouse,  afterwards  Lady  Schawfield.  The  pursuer, 
upon  the  decease  of  the  late  Sir  Bobert  Denham,  succeeded  as 
heir  of  entail  to  the  said  estate,  and  soon  found  it  absolutely 
necessary  to  bring  a  process  against  the  defender,  who  for  some 
time  had  been  Sir  Robert's   factor  upon  that  estate" — (your 

t  As  to  the  beneficed  clergy  under  abbots  and  prion,  by  the  Soots  Stat. 

pzelades,  by  the  Scots  SUt.  1581,  No.  1585,  No.  11. 
101 ;    and    as   to    all   ecclesiastical         X  See  ante,  p.  100. 
persons,  including  by  name  bishops, 
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Cabb^f  the  Lordships  will  observe  that) — ''and  likewise  his  agent  and  trustee, 
BBBRT  and  had  obtained  an  assignation  to  the  rents  that  fell  due 
BABX8.  dm-fng  gir  Robert's  life,  to  whom  he  had  also  confirmed  himself 
executor-creditor.  The  pursuer  was  advised,  that  it  was  the 
duty  of  the  heirs  of  entail,  out  of  the  proceeds  of  the  estate,  to 
pay  the  lady's  annuity,  and  keep  down  the  annualrents  of  the 
heritable  debts  of  the  tailzier  with  which  the  estate  was  charge- 
able." 

Whether  you  are  to  call  it  an  implied  prohibition,  or  whatever 
else  you  may  call  it,  it  appears  to  me  to  be  admitted  in  the 
papers  before  us,  that  the  succeeding  heir  of  tailzie  was  to  keep 
down  annuities  out  of  the  proceeds  of  the  estate,  and  that  he 
was  likewise  to  keep  down  the  annualrents  of  the  heritable 
debts  of  the  tailzier,  with  which  the  estate  was  chargeable, 
although  in  the  tailzie  there  was  no  clause  which  ordered  him  to 
do  so ;  and  those  duties  of  keeping  down  the  annuity  and  the 
annualrents  by  the  persons  representing  the  estate,  are  duties 
which  one  may  venture  to  represent,  as  founded  in  an  obligation 
which  has  some  relation  to  the  interest  of  those  to  come  after 
him. 
[447]  The  case  continues  thus:  ''It  seems  that  Sir  Robertas  plan 

was  to  render  the  estate  of  as  little  value  as  possible  to  the  next 
heir ;  for  when  the  defender  was  factor,  whatever  payments  of 
these  burdens  was  made  out  of  the  rents  of  the  estate,  he,  instead 
of  taking  discharges,  took  assignations  in  his  own  name ;  so  that, 
had  Sir  Robert  lived  any  number  of  years  longer,  by  this  scheme, 
the  succeeding  heirs  of  entail  would  have  been  quite  cut  off,  and 
the  tailzier's  intention  totally  defeated." 

But  the  matter  did  not  rest  here ;  Sir  Robert  Denham  also 
fell  upon  a  new,  and  what,  with  submission,  appears  a  most 
unwarrantable  device,  to  disappoint  the  heir  of  entail  of  a  con- 
siderable part  of  the  proceeds  of  the  estate  for  many  years  after 
his  decease,  by  letting  leases  for  which  he  not  only  took  con- 
siderable grasBums — (your  Lordships  will  be  pleased  now  to 
advert  to  the  speciality  of  this  case) — but  also  took  bonds  or  bills 
from  the  tenants  for  part  of  their  rents,  payable  by  partial 
payments  annually,  for  the  same  endurance  with  the  tacks ;  to 
which  bonds  and  bills  it  seems  the  defender  had  got  assigna- 
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tion»  and  intimated  the  same  some  time  after   Sir  Robert's  case  of  the 
decease.  Qheens- 

When  the  process  against  the  defender  came  before  the  Lord      Lkabbb. 
Bankton  Ordinary,  the  pursuer  insisted  that  the  annual  sums 
payable  on  these  bonds  and  bills  were  part  of  the  future  rents 
of  the  estate  of  Westshiell,   to  which  the  pursuer,   as  heir  of 
entail,  had  right,  and  therefore  that  his  Lordship  should,  ante 
omniaf  decern  the  defender  to  repay  what  he  had  uplifted  since 
Sir  Bobert's  death,  by  virtue  of  his  assignation  to  these  bonds 
and  bills,  and  transfer  *  the  same  to  the  pursuer  in  so  far  as      [  ^448  ] 
not  uplifted.     His  Lordship,  of  the  date  of  July  14th,  1758,  was 
pleased  to  make  avisandum  to  the  Lords  with  the  above  point, 
and  to  order  informations  to  be  given  in  for  both  parties ;  and 
then  on  the  part  of  the  pursuer,  "  PrimOf  It  is  contended,  that 
these  bonds  and  bills  assigned  by  Sir  Robert  to  the  defender, 
could  by  no  means  be  effectually  conveyed  to  him  for  a  longer 
endurance  than  Sir  Robert's  life ;  it  might  as  well  be  pleaded, 
that  Sir  Robert  could  assign  the  whole  rents  of  the  estate  for 
nineteen  years,  the  term  of  the  endurance  of  the  tacks,  as  that 
part  of  the  rents  which  is  constitute  by  bonds  and  bills,  than 
which  nothing  could  be  more  absurd.    Secundo,  That  there  was 
no  room  to  allege  that  the  sums  contained  in  these  bonds  or  bills 
ought  to  be  considered  as  grassums,  which  heirs  of  entail  are 
frequently  in  use  to  take  without  challenge, — seeing  at  letting 
the  present  tacks  considerable  grassums  were  paid  to  Sir  Robert, 
quite  distinct  from  these  obligations,  to  the  extent  of  about  SOOL 
sterling,  and  the  amount  of  the  sums  in  these  same  bonds  and 
bills  comes  to  no  less  than  687{.  Is.  4d.  Scots  per  annum  of  rent, 
which  at  the  expiry  of  the  tack  makes  a  total  of  11,5242.  88. 
Scots,  which  by  this  device  the  heir  of  entail  would  be  disap- 
pointed of,  should  this  new  invented  plan  meet  with  success." 
Then  they  state,  ''  that  this  is  a  most  illegal  machination ;  for 
at  that  rate,  supposing  an  entailed  estate  should  improve  from 
5001.  to  1,000Z.  sterling  per  annum,  nineteen  years  rent  of  600Z. 
a  year  might  be  conveyed  to  a  stranger,  in  direct  violation  of  the 
intention  of  *the  maker  of  the  entail ;  a  scheme  which,  at  first      [  ^iis  ] 
sight,  appears  fraudulent,  and  inconsistent  with  the  law,  so  long 
as  entails  are  permitted  to  take  place  in  this  country."    Then 
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Case  or  the  they  insisted,  that  these  were  to  be  considered  as  annualrents 
BBSBT       ill  the  nature  of  discharges ;  and  they  proceeded  to  state  upon 
Leases,      ^j^^  whole,  and  under  the  circumstances  of  the  case,  that  what- 
ever might  be  said  about  that  which  was  paid  at  the  commence- 
ment of  the  lease  as  grassum,  it  was,  as  with  respect  to  these 
bonds  and  bills,  to  be  considered  as  rent. 

On  the  other  hand,  it  was  insisted,  that  there  was  not  the 
least  pretence  for  this, — both  sides  agreed  that  grassum  might 
be  taken, — there  was  no  point,  therefore,  brought  before  the 
Court  as  to  that,  but  it  must  be  admitted  that  both  sides  agreed 
that  grassum  might  be  taken ;  and  your  Lordships  will  hear 
what  the  Judges  said  on  that  point ;  but  Mr.  Wilson  said  thia 
in  effect :  This  is  a  very  strange  claim  you  make,  for  the  result 
of  it  is  neither  more  nor  less  than  this;  here  are  (I  forget  what 
number,  but  I  think  twenty-one)  tenants,  who  upon  the  renewal 
of  their  leases,  a  dozen  of  them  being  in  good  circumstances, 
say,  here  is  a  grassum  (this  was  an  entail,  where  it  was  to 
be  without  a  diminution  of  rental),  here  is  a  grassum,  let  us- 
have  our  lease  at  the  rent  last  paid;  the  heir  in  possession 
takes  the  grassum  from  them.  With  respect  to  other  persons^ 
not  in  quite  so  good  circumstances  as  the  former,  they  say  we 
cannot  pay  down  the  grassum,  but  our  grassum  shall  be  so  much, 
and  we  will  pay  you  that,  d£  anno  in  annum,  till  we  have  satis- 
fied you  the  whole  of  it.  The  grassum,  if  it  be  legal,  must  be 
\  *ibO  J  paid,  it  is  said,  *at  the  commencement  *of  the  lease  ;  but,  argues. 
Mr.  Wilson,  if  it  can  be  taken  at  the  commencement  of  the 
lease,  how  can  it  be  illegal  for  the  parties  to  agree  that  the  land- 
lord shall  give  credit  to  the  tenant  for  the  grassum,  till  such  time 
as  it  shall  be  convenient  for  the  tenant  to  pay  it ;  or  that,  instead 
of  receiving  that  grassum  in  one  payment,  he  will  take  it  in 
different  payments  in  succeeding  years  ;  supposing,  for  instance, 
a  person  who  could  not  part  with  his  money,  had  been  able 
to  find  some  person  to  make  up  the  money,  and  that  other  per* 
son  had  paid  the  money,  and  that  the  landlord  had  then  given 
him  back  his  bond  to  pay  the  grassum  at  a  particular  period,  or 
at  particular  periods.  This,  it  was  contended,  was  in  substance 
and  effect  precisely  the  same  thing. 

The  Judges,  as  far  as  we  have  notes  of  their  judgment,  express 
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themselves  in  the  following  terms :    My  Lord  Kames  says,  "  A  Cabb  of  the 

.  .  «     •  J         QUKKN8* 

bond  payable  for  sams  at  the  terms  the  rent  is  paid,  is  presumed       be&bt 
a  part  of  the  rent."    Here  it  must  be  remarked,  that  the  sums  ®   * 

were  not  payable  at  the  time  the  rent  was  paid ;  that  is  a  mis- 
take. *'  But  in  this  case,  we  should  not  go  upon  presumptions  ; 
a  proof  ought  to  be  allowed,  that  these  bonds  were  granted  for 
rents — ^these  bonds  must  be  paid  to  Sir  Archibald." 

Lord  CoAiiSTON  says,  "  There  is  no  fraud  in  this  case — a  lawful 
act  to  take  bonds  for  grassums,  as  the  heir  of  entail  is  not  re- 
stricted in  setting  tacks :  "  so  that  he  considers  all  this  as 
grassum.  The  bonds  were  taken  for  what  he  thought  a  grassum, 
jast  as  much  as  any  payments  could  in  the  consideration  of  the 
Judges  be  considered  as  having  the  character  of  grassum. 

Lord  MiNTO  says,  *'  The  question  depends  upon   this    fact,       [  ^&1  ] 
Whether  this  is  a  grassum  or  a  rent."    Mr.  Justice-Clerk  says 
nothing. 

Then  follows  Lord  Albmobb,  and  what  he  states  will  be  well 
worthy  your  Lordships'  attention : — **  A  deception  of  this  kind  is 
not  unlawful,  but  if  not  cleverly  done,  it  cannot  be  sustained. 
Every  bungling  operator  is  not  fit  to  execute  such  nice  opera- 
tions. This  deception  is  not  properly  executed ;  this  appears  to 
be  rent  not  a  grassum." 

Lord  NiBBBT  says,  "  This  a  grassumi  not  a  rent,  it  has  not 
the  qualities  of  rents — no  hypothec." 

Lord  AucHiNLBCK  says,  ''  These  bonds  rent,  not  grassums." 

Lockharty  the  defender's  counsel,  observed  that  the  heir  of 
entail  could  have  discharged  these  bonds ;  he  could  not  dis- 
charge rents. 

Upon  the  report  of  the  Lord  Ordinary,  '*  The  Lords  sustain 
the  defences  of  William  Wilson,  defender,  against  that  part  of 
the  pursuer's  libel  which  concerns  the  bonds  and  bills  granted 
by  the  tenants  of  Westshiell  to  the  deceased  Sir  Robert  Denham, 
to  which  the  said  defender  has  right,  partly  by  assignation  and 
partly  as  executor  decerned  and  confirmed  to  the  said  Sir  Robert 
Denham,  and  remit  to  the  Lord  Ordinary  in  the  cause  to  pro- 
ceed accordingly." 

So  that,  in  the  first  instance,  the  parties  and  the  Court  proceed 
upon  the  notion  of  grassum  not  being  subject  to  objection.   There 
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Case  of  the  was  a  very  good  reason  for  that :  the  Judges,  one  and  all,  were 
BEBBT       taking   grassums  themselves:    even  my  Lord   Alemorb,   who 
EABE8.      thinks  the  deception  was  nok  unlawful,  so  that  it  was  cleverly 
[  *462  ]      *done ;  but  that  here  the  operator  was  a  bungler,  and  the  pay- 
ment therefore  appeared  to  be  rent,  instead  of  grassum.    Upon 
the  whole,  however,  they  were  of  opinion  it  was  to  be  considered 
as  a  grassum,  and  they  sustained  the  defences,  as  far  as  con* 
cerned  the  bonds  and  bills. 

This  was  brought  before  the  Court  again ;  and  it  was  argued^ 
that  this  was  an  attempt  to  evade ;  that  it  signified  nothing, 
whether  the  bonds  and  bills  could  be  sustained  or  not ;  that  it 
must  be  considered  as  a  rent ;  and  the  4{|iciges  were  finally  of 
opinion,  and  came  to  this  decision  in  substance:  That  if  yoa 
contract  for  grassum  at  the  commencement,  you  may  take  it, 
and  keep  it ;  and  that  the  lease  is  a  good  lease,  provided  it  be 
made  without  a  diminution  of  the  rental ;  but  that,  on  the  other 
hand,  if  you  deal  with  a  tenant,  who  cannot  immediately  pay 
you  a  grassum,  and  you  agree  with  that  tenant  to  take  annually 
from  him  sums  which  are  in  discharge  of  the  grassum;  in 
fact,  those  annual  sums  are  not  to  be  considered  as  grassuniB, 
but  to  be  considered  as  rent ;  in  other  words,  that  the  grassom 
must  be  presently  paid,  and  you  cannot  give  time,  in  the  manner 
in  which  it  is  here  stated,  to  pay  the  grassum  de  anno  in  annum, 
I  understand  that  this  case  did  not  come  before  the  House  of 
Lords ;  but  it  is  a  case  which  deserves  a  great  deal  of  considera* 
tion.  It  seems  to  decide,  that  if  a  sum  of  money,  before  or  at 
the  time  of  granting  the  lease,  is  taken  as  grassum,  the  heir  of 
tailzie  has  no  right  to  complain ;  but,  if  you  can  see  from  the 
whole  transaction  that  the  sum  taken  was  reserved  as  rent,  al- 
though expressly  in  discharge  or  satisfaction  of  grassum,  then  it 
r  •^ss  ]  must  be  taken  as  rent.  But  why,  because  to  be  paid  in  *  future, 
it  was  to  be  taken  as  rent,  appears  to  me  a  proposition  extremely 
difficult  to  be  deduced  from  the  principles  which  must  be  sup- 
posed to  have  governed  this  case.t 

There  are  several  other  questions,  which  we  shall  be  obliged, 
I  think,  to  put  to  ourselves,  before  we  come  to  a  determination 
of  this  case ;  and  they  may  be  put  some  of  them  in  this  way. 
t  Vide  po$if  p.  151  et  $eq,  the  farther  dlBOUsaion  of  this  oaee. 
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It  is   said,  that  by  the  law  of  Scotland  the  heir   of   tailzie  Oaseofthk 
cannot  make  a  lease,  which  is  to  reserve  to  himself,  daring  the      bebbt 


first  five  years  of  lease,  800/.  a  year,  and  then  to  reserve,  during 
the  remainder  of  the  lease,  500/.  a  year ;  that  the  lease  must 
not  be  more  beneficial  to  the  person  holding  at  the  commence- 
ment of  the  lease,  than  to  those  who  are  to  take  after  him. 
Now,  if  that  can  be  sustained  as  law,  which  is  hardly  denied, 
then  this  question  presents  itself :  If  a  man  cannot  for  the  first 
five  years  of  a  nineteen  years'  lease,  take  1,000/.  or  1,500/.  a  year 
for  himself,  reserving  to  himself,  and  those  who  come  after  him, 
250/.  a  year,  for  the  remaining  fourteen  years  of  the  lease — I 
may  be  wrong,  but  tfiei^  does  not  appear  to  be  a  great  deal  of 
good  sense  in  saying,  he  may  do  that  per  indirectam,  which  he 
cannot  do  per  directum ;  that  is  to  say,  that  instead  of  reserving 
the  1,0001.  a  year,  or  1,500/.  a  year,  for  the  first  five  years,  he 
may  reserve  throughout  the  whole  of  the  lease  only  500/.  or 
250/.  a  year ;  and,  instead  of  the  1,500/.  a  year,  or  the  additional 
rent  for  the  first  five  years,  he  may  take  in  prasenti  from  his 
lessee  as  much  as  that  1,500/.  a  year,  or  the  additional  rent  for 
the  first  five  years,  would  amount  to. 

Supposing  the  meaning  of  the  words,  "  without  diminution  [  454  ] 
of  rental,"  to  be,  that  you  might  let  at  the  last  rent ;  I  conceive 
it  would  be  the  same  in  point  of  law,  even  if  we  had  no  authori- 
ties so  to  inform  us,  that  if  there  were  no  such  words  to  be 
found  in  the  Buccleuch  entail,  as  "the  just  avail  at  the  time," 
you  might  lower  the  rent,  stating  the  reason.  Then,  suppose 
the  rent  having  been  lowered,  there  is  a  third  lease  to  be  granted ; 
what  is  the  rent  at  which  that  third  lease  is  to  be  granted  ?  Is 
it  the  rent  which  was  the  last  rent  which  had  been  so  lowered ; 
or  are  you  to  refer  back  again  to  that  which  was  the  rent 
before  it  was  so  lowered  ?  I  find,  there  is  one  case  t  (it  was 
not  a  case  where  the  last  rent  had  been  diminished  on  a  subse- 
quent lease,  but)  where  the  tenant  who  held  had  ceased  to  hold, 
and  the  land  was  taken  into  the  possession  of  the  landlord  him- 
self, and  he  held  it  for  a  considerable  time.  If  the  value  of 
land,  in  the  last  year  in  which  he  so  held' it,  had  been  asked,  and 
it  turned  out  that  the  value  of  the  land  to  be  let  was  1,000/.  a 
t  EUtott  V.  Carrie),  Fac.  Coll.  Jan.  16,  1798. 
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Cask  of  the  year ;  and  on  the  other  hand,  that  the  actual  rent  reserved, 

Otteenr 

BEBBT  before  that  landlord  took  it  into  his  natural  poBsession,  was  only 
LKA8BS.  500/^  a  year — I  understand  there  is  one  case,  in  which  it  has 
been  held,  that  if  the  landlord  chooses  to  let  it  again,  he  is 
allowed  to  let  it,  not  at  such  a  rent  as  the  value  at  the  period  of 
his  natural  possession  would  justify,  but  at  the  low  rent  which 
the  land  was  let  for  at  the  time  when  his  holding  commenced. 
If  you  consider  what  may  be  the  effect  of  such  a  rule,  I  think 
you  will  see  no  small  reason  to  doubt  the  principle  upon  which 
it  stands. 

July  10.  ^^  this  case,  the  great  and  important  question  is.  What  is 

rlsTl  ^^^  effect  of  that  thing,  which  in  this  case  is  called  grassum,  but 
which  I  apprehend  must  be  called  rent.  With  respect  to  the 
tacks  made  under  this  entail,  sometimes  inconsiderable  sums 
were  taken — one  year's  or  two  years'  rent,  reserving  sometimes 
the  old  rent,  understanding  the  words,  the  old  rent,  to  be  rent 
recently  paid  before  the  lease  is  made.  Upon  this  transaction, 
we  are  to  decide  what  is  the  Scotch  law  applicable  to  the  subject — 
we  are  to  look  at  the  practice — we  are  to  look  at  the  understand- 
ing of  the  Courts — we  are  to  look  at  decision — and  if  an  opinion 
should  be  ever  so  clearly  entertained,  that  if  the  matter  were 
res  Integra,  it  would  be  impossible  to  introduce  the  doctrine,  that 
the  heirs  of  tailzie  may  thus  deal  with  estates ;  yet,  if  you  find 
that  doctrine  at  this  day  part  of  the  law  of  Scotland ;  to  any 
notion  of  the  inexpedience  of  such  law  you  ought  to  pay  no  at- 
tention, but  to  pronounce  the  law  simply  as  you  now  find  it  to  be. 
On  the  other  hand,  as  a  lawyer,  I  do  not  shrink  from  stating, 
that  there  may  be  a  great  deal  of  practice  in  transactions  of  a 
particular  nature ;  there  may  be  a  great  deal  of  understanding, 
as  to  the  legality  or  illegality  of  that  practice ;  and  there  may 
be  a  great  deal  of  decision,  where  the  point  decided  is  not  the 
point  in  controversy ;  which  understanding,  it  must  be  admitted, 

t  At  this  part  of  his  address  to  the  the  lifetime  of  the  receiver,  and  the 

House,  the  Lobd  Chaxoellor  ob-  lifetime  of  the  grantor ;  and  that  Uie 

served,    that   in    the    March    and  question  upon  them  would  be,  how 

Neidpath  case,  there  were  one  or  two  far  grassum  affects  them  ? 
of  the  leases  expressly  granted  for 
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is  important ;  'which  *practice  is  strong ;  and  it  must  be  admitted,  case  of  the 
that  that  geneiul  understanding  is  important  testimony  as  to  berrt 
what  the  law  is,  and  that  the  di<:ta  of  Judges,  and  what  they 
have  taken  for  granted  in  decisions  not  upon  the  point,  are  of 
great  weight  also,  as  testimony  of  what  the  law  is ;  but  never- 
theless, the  law  may  not  be  as  that  practice,  or  that  understand- 
ing, or  those  dicta  would  primd  facie  import  it  to  be. 

The  present  case  affords  a  very  strong  and  cogent  illustration 
of  the  doctrine  which  I  have  been  stating.  Tou  see  in  this  case, 
that  from  a  particular  period,  long  before  the  year  1600,  and 
down  to  the  year  1782,  it  was  the  constant  doctrine,  and  the 
nniform  decision  of  the  Courts  of  Scotland  with  respect  to  teinds, 
that  they  were  to  be  valued  upon  the  rent  constantly  paid,  and 
without  reference  to  grassums  taken  by  the  person  to  whom  that 
rent  was  constantly  paid.  If  any  person  had  asked  prior  to  the 
year  1782,  what  was  the  law  with  respect  to  teinds,  he  would 
have  been  answered.  Who  can  doubt  it  ?  Here  are  the  doctrines 
and  the  decisions  of  the  Courts ;  and  yet  in  the  year  1782  the 
Court  of  Session  itself  decided,  that  all  this  practice,  and  all 
this  understanding,  and  all  these  decisions,  were  not  according 
to  the  law  of  Scotland.  I  do  not  say,  that  the  same  principle 
as  between  the  land-owner  and  the  person  who  is  entitled  to  the 
teinds  is  to  be  applied  in  considering  the  effect  of  a  deed  of 
tailzie,  as  between  the  heir  of  tailzie  in  possession  and  the  person 
to  succeed ;  but  I  am  only  attempting  to  illustrate  the  observa- 
tion, that  both  in  England  and  in  Scotland  it  has  frequently 
occurred,  that  there  is  a  great  deal  of  practice,  a  ^great  deal  of  [  *^67  ] 
understanding,  and  many  dicta,  and  yet  when  the  thing  came  to 
be  investigated,  that  practice,  that  understanding,  and  those 
ijurta,  were  found  to  be  without  foundation. 

With  respect  to  long  leases,  what  has  been  the  practice  in 
Scotland — ^what  has  been  the  understanding  with  respect  to 
them — what  have  been  the  decisions  sustaining  them  ?  It  is  but 
a  few  years  since  the  Wakefield  case  was  brought  into  the  Court 
of  Session,  when  they  decided,  that  their  practice,  that  their 
understanding,  that  their  decisions  were  wrong ;  and  when  this 
House  decided  upon  the  question,  whether  long  leases  were  or 
were  not  prohibited  as  "alienation,"  under  that  word  "alien,'* 

B.B. — VOL.  XX.  L 
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Case  of  the  although  it  was  represented  that  the  whole  law  of  the  coontrA' 
BERRY  would  be  overturned ;  yet  the  Court  of  Session  in  the  first  instance. 
Leases.  ^^^  jj^j^  House  on  appeal,  were  of  opinion,  that  notwithstandinj; 
all  that  practice,  all  that  understanding,  all  those  dicta  and 
decisions,  the  law  of  the  land  was,  that  the  word  "  alien  "  in  a 
tailzie  which  had  prohibitory,  irritant,  and  resolutive  clauses,  did 
prohibit  long  leases  as  alienations. 

It  is  now  stated  in  the  papers  upon  the  table,  that  ''  it  is 
impossible  not  to  admit,  that  there  are  grounds,  both  in  principle 
and  authority,  for  holding  a  long  lease  to  be  an  alienation:  "^ 
But  they  go  on  to  state,  "  that  the  determination  does  not  clash 
with  the  fundamental  rules  on  which  entails  depend."  They 
further  add,  and  in  their  words  I  had  rather  point  out  the  dis- 
tinction than  in  any  of  my  own — "  but  the  question  with  regard 
to  the  endurance  of  leases  has  no  connection  whatever  with  the 
I  *^^  ]  question  *of  grassum,  and  it  is  impossible  to  deduce  any  analogy 
from  the  one,  which  can  bear  even  remotely  on  the  other."  If 
this  be  so,  the  powers  of  my  mind  are  not  equal  to  discover  what 
is  the  principle  upon  which  long  leasing  is  alienation,  and  short 
leasing  is  not  alienation.  If  we  are  to  take  it  upon  the  strict 
rules  of  the  interpretation  of  tailzies,  then  we  must  say,  that 
alienation  means  transference  of  property ;  and  a  lease  is  neither 
in  the  law  of  England  nor  the  law  of  Scotland,  a  transference  of 
property.  By  the  law  of  Scotland,  imtil  the  statute  of  1449, 
leasing,  which  in  other  words  is  called  location,  was  a  sort  of 
right  (and  so  in  the  law  of  England)  which  the  tenant  had  to 
enjoy  the  premises  demised,  or  tacked,  not  by  virtue  of  an}' 
transference  of  the  property  itself,  but  having  a  mere  possessory- 
right,  or  a  mere  personal  right  imder  the  contract.  In  the  year 
1449,  in  Scotland,  an  act  made  it  a  species  of  real  right ;  but 
though  a  species  of  real  right,  it  is  not  a  species  of  real  right 
deduced  from  alienation  in  the  technical  and  strict  sense  of  the 
word,  because  alienation  in  the  technical  and  strict  sense  of  the 
word  is  transference  of  property. 

If  it  be  the  law  of  Scotland,  as  it  has  now  been  finally  deter- 
mined to  be,t  that  under  a  prohibition  to  alienate,  a  long  lease 
is  prohibited,  and  if  it  be  the  law  of  Scotland,  that  a  lease  is  not 
t  Wakefield  case,  p.  117  «<  eeq.  ante. 
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a  transference  of  the  property ;  yet,  that  in  the  construction  put  Case  of  thb 
by  the  law  of  Scotland  upon  these  deeds  of  tailzie,  it  applies       bbrry 
atrict  construction  to  prohibit  long  leases ;  and  yet  it  permits,  ^^' 

upon  grounds  not  of  construction,  but  upon  other  grounds,  *what  '•  **^^  ^ 
are  called  short  leases,  or  leases  which  are  necessary  for  the 
manurance  and  profitable  management  of  the  land,  however 
difficult  it  may  be  to  declare  that  one  lease  is  too  long  and 
another  lease  too  short ;  yet  we  have  at  least  got  into  this  state, 
that  everybody  seems  to  be  agreed,  that  a  lease  of  a  certain 
duration  is  neither  too  long  nor  too  short.  I  should  say,  if  I 
were  to  lay  down  what  I  conceive  is  a  duration  of  which 
that  might  be  predicated,  that  a  lease  of  nineteen  years  was 
neither  too  long  nor  too  short ;  but  whether  1  am  right  or  not  in 
saying,  that  a  lease  of  nineteen  years  is  neither  too  long  nor  too 
Hbort,  I  know  I  am  expressing  myself  according  to  the  law  of 
Scotland,  when  I  say,  that  a  lease  of  ninety  years  is  too  long ; 
that  it  is  an  alienation,  not  because  it  is  a  transfer  of  property, 
but  because  it  operates  as  mischievously  as  a  transference  of 
property. 

If  I  am  asked  why  short  leases  are  not  prohibited,  I  cannot 
answer.  I  have  read  these  papers,  till  I  can  hardly  tell  what  is 
in  them — and  I  have  not  been  able  to  find  expressly,  and  in 
terms,  why  a  short  lease  is  allowed.  I  am  obliged,  therefore,  to 
see  why  a  long  lease  is  not  allowed,  and  when  I  find  why  a  long 
lease  is  not  allowed,  I  find  why  a  short  lease  is  allowed.  The 
'Kcta  and  decisions  with  respect  to  forfeiture,  with  respect  to  death- 
bed leases,  and  so  on,  have  this  expression  when  they  strike  at 
long  leases,  "  they  cannot  be  considered  as  tacks,  because  they 
are  not  leases  of  necessary  and  ordinary  administration ;  "  some 
of  them  go  so  far  as  to  say,  because  they  have  grassums.  If  this 
can  be  maintained  that  such  is  the  principle  upon  which  short 
leases  are  allowed,  how  can  I  be  doing  that  *which  is  charged  [  *460  ] 
upon  me,  altering  the  law  of  Scotland,  introducing  a  change  into 
the  law  of  Scotland,  or  striking  at  principles  upon  which  deeds  of 
tailzie  have  hitherto  been  construed. 

With  respect  to  those  deeds  of  tailzie,  it  is  impossible  to  over- 
look that  which  I  find  scattered  in  every  author,  that  ttiey  are 
strictistimi  juris,  that  they  are  considered  odious.      Yet  it  is 

L  2 
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Case  op  the  difficult  to  deal  with  that  proposition  as  applicable  in  the  year 
BEKBY  1685,  or  to  affirm  that  the  tailzies  established  by  that  statute  are 
odious.  I  agree  in  this  principle,  that  as,  on  the  one  hand,  it 
would  have  been  wrong  in  any  court  of  justice  to  have  added  to 
that  Act  of  Parliament,  so  on  the  other  hand,  I  think  it  would 
have  been  equally  wrong  in  any  court  of  justice  to  have  taken 
away  from  the  fair  effect  of  it ;  and  as  to  the  effect  of  these 
tailzies,  I  do  not,  as  a  Judge,  enter  into  the  consideration  of  its 
placing  the  property  extra  conimercium,  if  they  happen  to  make 
an  estate  tail  into  what  may  be  represented  as  a  perpetuity.  I 
think  it  incumbent  upon  the  Court  to  say,  that  what  is  coiE' 
plained  of  as  an  act  which  amounts  to  a  breach  of  a  tailzie,  is  a 
breach  of  the  tailzie  within  that  Act  of  Parliament  which  sanctions 
the  tailzie;  and  if  the  question  is,  whether  a  long  lease  is  or  is 
not  an  alienation  within  the  meaning  of  the  author  expressed  in 
the  deed,  it  must  also  be  considered  whether  it  is  an  alienation 
within  the  intent  and  meaning  of  the  Act  of  1685.  Now  that 
Act  has  not  one  word  about  leases ;  it  speaks  of  such  provisos 
and  conditions  as  you  might  think  proper  to  insert  in  tailzies, 
but  it  has  not  one  word  about  leases ;  and  when  they  get  the 
length  of  saying,  that  a  long  lease  is  an  alienation,  I  cannot 
[  *46i  ]  concur  in  the  opinion  *which  I  see  expressed  elsewhere,  that  it 
does  not  follow,  that  because  a  long  lease  is  an  alienation,  a  short 
lease  is  an  alienation.  It  seems  to  me  that  every  lease  must  be 
an  alienation ;  but  that  it  has  been  so  long  settled,  and  it  is  so 
necessary  for  the  purposes  of  production  and  enjoyment  that 
short  leases  should  be  endured,  that  it  is  impossible  to  disturb 
short  leases,  though  you  disturb  long  leases. 

When  we  get  to  this  point,  there  are  many  ways  of  considerin(; 
the  question  with  respect  to  those  leases  which  were  made  by  the 
Duke  of  Queensberry,  and  which  are  said  to  have  been  made  for 
grassums.  In  this  case  there  has  been  a  considerable  abuse  in 
the  application  of  that  word  **  grassum."  We  have  it  said  here, 
if  you  take  a  small  grassum,  you  may  take  a  large  grassum,  and 
it  is  very  difficult  to  say  why,  if  you  take  a  small  grassum,  you 
should  not  take  a  large  one ;  yet,  I  do  not  think  it  absolutely 
follows,  that  a  sum  may  not  be  so  very  large  as  to  be  too  large 
even  to  be  a  large  grassum,  so  that  that  term  grassum  cannot  be 
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properly  applied ;  and  when  I  see  the  heir  of  entail  on  an  old  Case  of  the 
rent  of  3«.  a  year,  taking  3002.  by  way  of  grassum,  I  should  be       bebrt 
jIbA  to  ask  any  lawyer  in  Scotland,  of  the  century  before  the  last,      L«^«^»- 
whether  he  had  the  least  notion  that  the  sum  of  3002.  taken  for 
a  lease  where  the  rental  was  only  Ss.  was  in  the  law  of  Scotland 
hand  fide  a  grassum  ? 

This  must  be  taken  in  two  or  three  points  of  view.  We  must 
inquire  first,  what  w  the  law — ^not  what  should  be  the  law,  if 
this  were  res  integra.  If  the  case  is  not  touched  by  decision,  we 
are  next  to  ask  what  is  the  conclusion  we  are  to  come  to,  regard 
being  had  to  the  contents  of  these  deeds  of  tailzie,  and  the  ^nature  [  *462  ] 
of  that  which  has  been  done  under  these  specific  deeds  of  tailzie? 

Now,  inverting  the  order  a  little  as  to  these  considerations : 
f  rst  of  all,  I  call  your  attention  again  shortly  to  what  has  been 
the  practice ;  and  although  I  think,  that  upon  the  analysis  of  the 
several  cases  in  this  list  of  leases  which  are  here  printed,  the 
practice  will  prove  to  be  infinitely  less  than  it  appears  upon  first 
sight  to  be,  if  you  take  for  granted  that  all  the  leases  stated  in 
this  list  of  leases  were  let  for  grassums  ;  yet  it  is  impossible  for 
me  to  deny  (and  I  ought  to  admit  every  fact  which  bears  upon 
the  question  that  will  enable  your  Lordships  to  try  the  opinion  I 
may  give)  that,  even  upon  an  analysis  of  these  cases,  looking  at 
each  and  every  of  them,  there  is  enough  to  form  a  considerable 
body  of  practice.  I  might  also  admit  as  probable,  that  no  research 
can  have  been  so  effectually  made,  as  to  bring  before  you  the 
full  amount  of  this  practice.  There  are  many  heirs  of  tailzie  who 
are  not  inclined  and  will  not  be  advised  to  assist  such  inquiries. 
I  might  also  admit,  that  you  have  cases,  in  which  parties  have 
come  into  Court,  not  questioning  grassum  at  all,  in  which  Judges 
have  stated  certain  dicta  with  respect  to  grassum,  which  must 
also  be  taken  as  evidence  of  the  law;  and  where  you  have 
decisions,  except  those  very  lately  indeed,  in  favour  of  grassum. 
To  this  I  must  add,  that  it  is  stated  in  these  papers,  and  not 
denied,  that  the  former  possessor  of  this  estate  let  many  leases 
for  grassums.  The  practice  is  also  extremely  weighty.  Sir  Ilay 
Campbell,  who  states  the  result  of  his  experience  during  a  long 
professional  life,  in  the  course  of  which  he  has  been  in  every 
respectable  situation  of  *the  profession,  where  he  has  had  occasion      [  *463  ] 
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Case  of  the  to  advise  and  to  give  judgments  upon  leases,  states  his  idea  of 
BEBBY  grassum  in  such  a  way  as  to  amount,  I  must  admit,  to  very 
Leases,  strong  proof  of  what  has  been  the  practice,  and  to  aflford 
strong -proof  of  what  he  considered  to  be  the  law;  and  there  can 
be  no  doubt  that  his  conceptions  of  what  is  law,  are  very  much 
to  be  regarded  by  those  who  are  called  upon  to  pronounce  the 
law  judicially,  although  he  merely  gives  an  opinion,  and  was 
never  called  upon  to  pronounce  judicially  upon  the  very  point  in 
question ;  but  if  he  had  been  called  upon  to  pronounce  it,  there 
can  be  no  doubt  what  his  opinion  and  judgment  would  have  been. 

On  the  other  hand,  there  are  an  infinite  number  of  estates 
tail,  in  which,  as  it  is  represented,  and  without  contradiction  ni 
these  papers,  leases  have  not  been  granted  on  grassums.  But  as 
to  this  tailzie  of  the  Duke  of  Buccleuch  having  been  made  in 
1706,  it  does  appear  that  grassums,  in  the  fair  sense  of  the  word 
grassum,  on  short  leases,  were  taken  by  those  who  had  the  care 
of  the  Queensberry  estates  while  the  Dukes  were  minors,  or 
while  some  Duke  was  minor,  and  that  the  persons  who  in 
succession  had  the  care  of  the  estate,  were  persons  who,  from 
their  situation — the  judicial  situations  they  held  in  the  country — 
were  likely  to  know  what  they  could  and  what  they  could  not 
legally  do  in  the  administration  of  the  estate  of  an  heir  of  tailzie. 

There  is  another  circumstance,  which  is  evidence  of  practice, 
and  of  the  law ;  namely,  that  in  many  cases,  heirs  of  tailzie  are 
prohibited  from  letting  for  grassums.  I  believe  that  those  pro- 
hibitions are  not  of  very  ancient  date ;  but,  whatever  may  be  their 
[  *464  ]  ^date,  whether  it  is  more  remote  or  more  proximate,  the  fact  that 
there  are  such  prohibitions  in  deeds  of  tailzie  restraining  heirs  of 
tailzie  from  letting  with  grassums,  is  some  evidence  at  least  that 
at  the  period  at  which  such  tailzies  were  made,  and  such  prohibi- 
tions inserted,  it  was  thought  necessary  there  should  be  such 
prohibitions,  and  therefore  it  was  thought  you  might  let  with 
grassums,  provided  there  was  no  such  prohibition  in  the  tailzie. 

With  respect  to  the  decisions  upon  the  subject,  I  pass  over  the 
Church  cases  and  the  Crown  cases,  with  the  observations  which 
I  have  made  upon  them,  as  bearing  or  not  bearing  upon  this 
question.  You  will  find  them  all  stated  at  large,  in  the  cases 
upon  the  table,  and  I  cannot  add  to  them ;  but  there  is  nothing 
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which  bears  as  decision  apon  the  point  which  I  am  now  patting.  Case  op  thc 
I  pass  over  the  case  of  Leslie  v.  Orme.  In  that  case,  there  was  a  berby 
pnassmn,  but  the  case  was  not  decided  upon  the  eifect  of  grassum  ;  Leases. 
and  it  mast  be  admitted,  that  the  fact  that  it  was  not  decided 
r.pon  the  effect  of  grassum  is  a  fact  of  some  weight.  In  that  case, 
the  lease  for  four  nineteen  years  was  sustained  by  this  House.  I 
can  do  no  more  than  refer  you  to  the  observations  which  were 
made  upon  it,  in  the  cases  formerly  in  discussion  in  this  House.t 
With  respect  to  the  Westshiells  case,  I  so  far  from  being  an 
authority  in  favour  of  grassums,  it  is  in  principle  an  authority 
against  them.  In  that  case  the  pursuer  did  not  complain  of 
grassums,  and  the  defender  had  no  complaint  about  grassum  to 
answer.  It  was  an  action  which  did  not  strike  at  a  lease  on 
which  grassum  had  been  paid.  It  was  an  action  by  *a  succeeding  [  •les  ] 
heir  of  tailzie  asserting  that  he  was  entitled  to  consider  as  rent 
certain  payments,  which  were  secured  by  bonds  and  bills ;  and 
that  the  person  to  whom  those  bonds  and  bills  had  been  assigned, 
was  not  entitled  to  take  the  money  secured  by  the  bonds  and 
bills,  because  the  heir  said  that  whatever  their  apparent  nature 
was,  ihey  were  really  securities  for  rent,  and  the  rent  of  course 
belonged  to  the  heir  of  tailzie  who  had  succeeded  to  the  estate. 
In  that  case  several  tenants  took  leases  from  the  heir  of  tailzie  in 
Ix)68ession.  With  respect  to  many  of  them,  they  were  made 
according  to  what  they  considered  good  practice.  They  took 
leases,  and  paid  grassums  down.  With  respect  to  others,  the 
lessees  did  not  pay  grassums  down,  but  they  said  in  effect,  we 
have  not  money  to  advance,  but  inasmuch  as  the  heir  of  tailzie, 
according  to  our  notions  (I  am  now  putting  language  into  their 
mouths  which  I  think  their  acts  spoke,  if  their  mouths  did  not 
utter  it)  is  not  prevented  from  letting  without  diminution  of  the 
rental  (for  that  was  a  case,  as  appears  by  the  papers  on  your  table, 
in  which  the  heir  of  tailzie  could  let,  provided  he  let  without  dimi- 
nution of  the  rental),  therefore,  though  we  cannot  now  advance  the 
grassum  required,  we  will  do  what  comes  to  exactly  the  same 
tiling — ^we  will  take  the  lease  at  the  old  rent ;  that  is,  we  will  take 
it  without  diminution  of  the  rental,  and  you  have  a  clear  right  to 

t  Ab  to  this  case,  see  the  observa-  |  Denham    v.    WiUon,     Id    Jan. 

tians  of  Lord  Bedbsbalb,  p.  1S2  poit.      1761. 
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Case  of  the  grant  it,  (as  we  say,  and  as  you  say,)  without  diminution  of  the 
b^bt"  rental,  and  instead  of  paying  you  a  grassum,  which  is  defined  in 
Leases,  gome  of  these  papers  to  be  a  sum  of  money  paid  at  the  commence- 
ment of  the  lease,  we  will  not  pay  at  the  commencement  of  the 
[  •166  ]  lease,  but  we  will  give  you  ♦  something  payable  not  on  the  land 
leased,  we  will  give  you  bonds  and  bills  for  so  much  money, 
(those,  to  be  sure,  were  for  annual  payments,)  and  (as  they  con- 
tended) it  makes  no  di£ference  either  with  respect  to  the  validity 
of  those  leases,  or  the  claims  of  the  heirs  of  tailzie  to  come  after- 
wards, whether  we  stand  simply  in  the  relation  of  tenant  to  you 
the  landlord  or  not.  The  transaction  creates  between  us  the 
relation  of  debtor  and  creditor ;  the  heir  of  tailzie  has  nothing  to 
do  with  that  transaction.  If  you  look  at  the  opinions  of  the 
Judges  given  upon  the  hearing  of  that  case,  some  say  this  is 
grassum,  others  say  this  is  rent,  others  say  that  it  is  a  deception, 
and  that  it  must  not  be  performed  by  a  bungling  operator,  and 
so  on.  Sir  Hay  Campbell's  note  of  what  passed,  is  a  very  curious 
testimony  to  show  how  clear  the  law  was  in  that  year  1761,  with 
respect  to  the  powers  of  heirs  of  entail. 

In  the  first  instance,  they  all  decided  (and  certainly  there 
again  it  is  authority  to  be  regarded,  both  with  respect  to  the 
practice  and  with  respect  to  the  law  itself) — they  all  decided  that 
it  was  not  grassum,  and  deciding  that  it  was  not  grassum,  whether 
the  lease  was  good  or  not  good,  being  granted  for  grassum,  was  a 
question  they  had  not  in  that  case  to  determine — it  was  not 
before  them.  They  found,  that  as  the  succeeding  heir  of  entail 
had  not  sought  to  affect  this  lease  on  the  head  of  grassum,  the 
Judges  had  nothing  to  do  with  it ;  that  if  they  could  not  bring 
the  sums  granted  under  these  bonds  and  bills  into  the  account  as 
rent,  they  could  do  nothing.  And  they  could  do  nothing ;  why  ? 
because  the  parties  had  not  upon  that  subject  submitted  any 
[  *467  ]  "("thing  to  them  ;  and  therefore,  all  that  is  said  about  grassum  in 
that  case,  appears  to  me  to  be  obiter  dictum.  The  argument, 
which  was  repelled  upon  the  second  hearing,  was  an  argument 
submitting  to  the  Judges  in  that  action,  that  the  sums  due  upon 
the  bonds  and  bills  were  not  sums  demanded  in  the  action.  It 
is  impossible  for  the  mind  of  man  to  say,  that  there  is  any  sound 
distinction  between  a  grassum  that  is  paid,  and  a  grassum  that 
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is  agreed  to  be  paid,  and  secured.    If  it  be  rent,  that  is  another  Case  of  the 
matter.     There  are  two  most  able  papers  on  the  subject ;  but       bebst 
notwithstanding  the  ability  with  which  it  was  argued  that  this      i^k^es. 
was  renty  and  notwithstanding  the  decision  that  it  was  rent,  I 
most  take  the  liberty  of  saying,  that  after  looking  at  that  case 
again,  and  again,  and  again — after  paying  all  the  deference  I  can 
pay  to  the  judgment — ^and  after  admitting  all  the  weight  that 
appears  to  me  to  be  due  to  the  great  authority  of  the  counsel  of 
that  day  who  signed  the  memorial  before  the  Court  of  Session,  I 
never  can  agree  to  that  decision. 

I  say  further,  that  when  I  see  in  these  papers  that  grassum  is 
treated  as  a  thing  impossible  to  be  rent,  because  you  cannot  apply 
the  remedies  to  grassum  which  by  law  and  by  acts  of  sederunt 
may  be  applied  for  the  recovery  of  rent,  I  should  be  glad,  if  any 
body  would  tell  me  how  then  it  was  possible  to  apply  those 
remedies  to  the  payments  secured  under  those  bonds  and  bills. 
I  am  very  far  from  saying  that  is  a  reason  why  it  should  not  be 
considered  as  rent.  Mr.  Cranstoun  has  satisfied  me,  there  may 
be  such  a  thing  as  a  fraud  upon  an  entail.  He  has  given 
instances  in  the  memorial  addressed  to  the  Court  of  Session, 
where  *one  thing  appears,  and  another  thing  is  that  which  is  [  *468  ] 
designed.  There  is  therefore  no  doubt  on  my  mind  that  there 
may  be  fraud  upon  an  entail ;  and  I  agree,  that  if  this  was  meant 
to  be  a  fraud  upon  the  entail,  by  taking  these  bonds  and  bills  not 
eo  nomine  as  rent,  but  really  and  truly  as  rent,  the  trustees  using 
this  device  to  prevent  the  heir  of  tailzie  or  the  Court  of  Session 
from  saying  what  was  the  real  transaction,  the  fraud  might  be 
overreached  by  the  Court.  But  then  the  difficulty  I  have  upon 
my  mind  is  this,  if  the  heir  of  tailzie  could  take  the  grassum 
which  he  did  from  tenant  A.  B.  and  could  take  the  grassum, 
which  he  did  not  instantly  take  from  tenant  C  D.  but  bond  fide 
agreed  with  C  D.  that  grassum  should  be  thereafter  paid,  and 
paid  by  certain  instalments ;  if  the  parties  make  a  lease,  which 
upon  the  hypothesis  of  what  the  law  was  then,  was  a  good  lease 
independently  of  that  collateral  transaction,  by  reserving  rent 
without  diminution  of  the  rental,  it  appears  to  me,  that  to  say 
because  they  have  thought  proper  to  constitute  the  relation  of 
debtor  and  creditor,  therefore  the  fruits  of  that  relation  were  to 
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Casb  of  the  be  considered  as  rent,  and  to  be  ascribed  to  the  relation  of  land- 

OT7BENfl» 

UEBBY       ^ord  and  tenant,  is  a  consequence  that  does  not  follow  at  all. 

Leases.  rj\^Q  WestshieUs  case  goes  no  farther  than  this,  that  the  Judges 
of  that  day  took  it  for  granted  that  grassum  was  allowable  where 
there  was  no  diminution  of  the  rent  of  the  day,  a  proposition 
admitted  by  the  pursuer,  and  not  contended  against  by  the 
defender ;  and  they  decided,  that  what  was  secured  by  these  bonds 
and  bills  was  rent,  and  was  not  grassum. 
If  that  case  had  come  before  me  as  a  Judge,  I  must  have  said 

L  •'^69  ]  I  could  make  no  distinction  between  ♦a  grassum  paid  directly, 
and  a  grassum  secured  by  way  of  future  payment,  that  they  are 
both  of  the  same  nature,  and  that  unless  both  could  be  recalled 
(recalled  is  perhaps  too  strong  a  word  to  use,  for  there  may  be 
equities  with  respect  to  those  grassums)  but  that  unless  they  can 
both  be  objected  to,  he  who  admitted  the  right  to  take  grassums 
upon  that  deed,  ought  in  that  case  to  have  been  held  to  have  no 
right  to  call  for  the  payment  to  him  of  the  sums  secured  by  those 
bonds  and  bills. 

This  brings  to  my  mind  the  case  now  pending  on  appeal 
to  this  House,  the  case  of  the  Earl  of  Elgin  v.  Wellwood.  If 
nothing  is  grassum  but  what  is  paid  at  the  commencement  of  the 
lease,  how  are  your  Lordships  to  deal  with  the  case  of  the  Earl 
of  Elgin  v.  Wellwood :  t  there  the  grassum  was  no  less  than 
I2,000Z.  which  is  not  to  be  paid  at  the  commencement  of  the 
lease,  it  is  to  be  paid  at  the  death  of  the  landlord  or  the  tenant ; 
and  that  is  a  case  which  includes  the  other  question,  namely, 
whether,  where  there  is  a  power  or  faculty  to  set  tacks  for  such 
time  as  the  party  thinks  proper,  making  such  reservations  as 
are  thereby  prescribed,  letting  for  the  term  of  999  years  is  to  be 
considered  as  setting  a  tack,  or  whether  that  was  not  to  be 
considered  as  an  alienation,  notwithstanding  the  permission 
contained  in  the  lease  to  which  I  am  now  alluding  ? 

With  respect  to  grassum,  as  with  respect  to  long  leasing,  much 

[  **70  ]      difficulty  has  been  introduced  by  some  *  late  cases.    It  is  not  my 

t  Since  decided  in  favour  of  the  of  entail  was  permitted  to  make  such 

respondent,  principally  on  the  nature  tacks  as  he  should  think  fit,  reserving 

of  the  rent  to  be  reserved  and  the  ten  bolls  of  com  per  acre  by  way  of 

permissive  clause  by  which  the  heir  rent. 
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mtention  to  go  through  them  all ;  but  I  will  call  your  attention  case  of  thr 
particularly  to  the  case  of  McGiU;\  in  the  printed  opinion  of  bebbt 
one  of  the  learned  Judges  the  following  account  is  given  of  that  I-b^»*- 
case.  He  says,  "  the  property  was  very  considerable.  As  I  was 
counsel  in  the  cause,  I  can  speak  with  some  certainty.  It  was 
an  action  by  the  guardians  of  a  minor  heir  of  entail,  whose 
father,  on  account  of  the  very  slender  provisions  allowed  by  the 
«ntail  to  his  widow  and  younger  children,  had  granted  a  lease  of 
a  part  of  the  lands  to  a  trustee  for  their  benefit,  with  an  expecta- 
tion of  its  being  afterwards  let  at  a  higher  rent.  The  question 
was  not  very  anxiously  contested;  the  guardians,  who  were 
desirous  that  the  additional  provisions  should  be  made  good, 
having  acquiesced  in  the  first  interlocutor  that  was  pronounced, 
although  some  of  the  Judges  expressed  doubts  as  to  the  validity 
of  the  transaction.  For  this  reason,  I  presume  the  decision  is 
not  mentioned  in  the  reports,  although  a  question  of  smaller 
jiecuniary  importance  between  the  same  parties  is  there  noticed ; 
and  of  this  I  am  confident,  that  it  was  not  considered  by  the  Bar 
as  a  precedent  upon  which  the  country  might  rely.  One  case  I 
remember,  where  an  heir  of  entail  in  an  estate  yielding  between 
five  and  six  thousand  pounds  a  year,  was  prevented  from  providing 
his  widow  in  a  jointure  of  more  than  200Z.  a  year  " — (I  hope, 
that  whatever  may  be  the  decision  upon  this  case,  something  may 
be  done  by  Parliament  by  way  of  regulation  upon  this  subject, 
and  without  delay,  for  the  purpose  of  giving  security  to  what 
perhaps  this  decision  might  otherwise  "^tend  to  shake,  and  [  *47i  j 
prevent  having  efTect) — '*  upon  the  authority  of  the  decision  in 
the  case  of  McQiUy  he  proposed  to  grant  a  trust  lease  of  certain 
farms,  which  it  was  supposed  might  yield  increased  rents  when 
the  current  leases  were  at  an  end.  The  answer  by  the  counsel 
was,  that  there  could  be  no  objection  to  the  granting  of  a  trust 
lease ;  but  that,  as  no  certain  reliance  could  be  placed  upon  it  in 
a  question  with  the  succeeding  heirs  of  entail,  the  trustee  should 
have  it  in  view,  out  of  the  surplus  funds,  while  the  heir  of  entail 
lived,  to  accumulate  such  a  sum  as  might  be  necessary."  I 
cannot  conceive  that  this  case  can  be  considered,  after  what  I 
have  read,  as  a  case  of  grave  authority. 

t  Not  reported. 
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Cabbofthe  Your  Lordships  will  obtain  a  very  correct  idea,  which  will 
Bs^r"  enable  you  to  be  more  precise  in  your  views  of  this  subject  of 
LKA8BS.  grassum,  from  a  paper  printed  in  a  case  which  I  have  now  in 
my  hand,  and  which  has  the  name  of  '^  Blair,  Solicitor-General, 
as  to  the  mode  of  making  a  lease  subject  to  provisions  for 
younger  children,'*  undoubtedly  with  a  view  of  avoiding  what 
my  Lord  Albmore  calls  a  bungling  operation.  He  puts  it  thus  : 
**  What  occurs  to  me  as  the  most  unexceptionable  mode  of  con- 
ducting a  transaction  of  this  kind,  if  the  execution  of  it  shall  be 
found  practicable,  is  this,  that  the  new  lease  should  be  granted 
for  a  real  grassum  to  be  drawn  by  the  memorialist  at  the  time, 
not  from  the  occupier  of  the  land,  but  from  some  third  party,  or 
any  other  person  who  shall  agree,  in  consideration  of  getting  the 
new  lease  in  his  name,  to  advance  a  sum  of  money  equal,  or 
[  *472  ]  nearly  equal,  to  *the  value  thereof,  to  be  drawn  back  by  him 
from  a  sub-tenant  yearly,  during  the  currency  of  the  lease.  For 
this  purpose,  it  will  be  necessary,  in  the  first  place,  to  fix  with 
certainty  the  value  of  the  new  lease,  which  can  be  done  by 
previously  making  an  agreement  with  a  person  who  is  to  occupy 
the  land  in  character  of  sub- tenant,  at  such  rent  as  the  land  may 
be  worth.  The  surplus  rent,  therefore,  which  is  to  be  dravm  by 
the  principal  tenant,  being  thus  known,  it  becomes  an  easy 
matter  of  calculation  to  ascertain  what  is  the  present  value  of 
such  surplus  rent  for  the  space  of  nineteen  years,  or  whatever 
may  be  the  endurance  of  the  lease.  If  any  person  can  be 
prevailed  upon  to  advance  a  sum  in  the  name  of  grassum  equal 
to  the  present  value  of  the  lease  so  calculated,  making  however 
a  reasonable  allowance  for  the  trouble  and  inconvenience  of  being 
reimbursed  by  yearly  payments  from  the  sub-tenant,  the  transac- 
tion I  think  would  answer  every  purpose  which  the  memorialist 
has  in  view.  The  person  advancing  the  money  would  be  the 
principal  tenant,  paying  a  grassum  lor  a  real  lease  granted  in 
his  favour  at  the  old  rent,  and  drawing  an  annual  surplus  rent 
*  from  the  sub-tenant,  who  would  just  be  liable  to  pay  the  rent  which 
he  agreed  for,  without  having  any  connection  with  the  grassum, 
and  the  memorialist  would  draw  a  sum  of  money  which  would 
be  entirely  at  his  disposal.  Upon  the  supposition  that  the  heir 
of  entail  has  the  power  of  setting  farms  at  the  old  rent  and 
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taking  grassums,  (which  is  understood  to  be  a  settled  point),  I  do  Case  of  the 
not  see  upon  what    grounds  such    a    transaction  could    *be       bbkry 
challenged.     There  may  be  a  difficulty  in  getting  a  person  to 
advance  money  upon  the  security  of  a  lease,  and  on  the  prospect 
of  being  reimbursed  out  of  a  surplus  rent." 

This  is  a  mode  in  which  a  transaction  of  this  sort  is  thought 
to  be  most  advisably  carried  into  execution ;  but  when  this  mode 
is  stated  to  have  had  the  opinion  of  so  learned  a  man  as  Mr. 
Blair,  it  must  be  admitted  that  it  is  "  upon  the  supposition 
that  the  heir  of  entail  haa  the  power  of  setting  farms  at  the  old 
rent,  and  taking  grassums ;  which  is  understood  (as  he  says)  to 
be  a  settled  point."  But  upon  such  a  transaction,  if  you  are  to 
look  at  the  real  nature  of  it,  what  in  the  world  is  it  but  anticipa- 
tion of  rent  ?  The  lease  is  to  be  let  at  the  value  of  the  land  ; 
there  is  to  be  a  previous  agreement  for  a  lease  at  the  value  of 
the  land ;  an  estimate  is  then  to  be  set  upon  such  a  lease,  that 
is,  in  other  words,  having  agreed  for  a  lease  upon  the  full  value 
of  the  land,  another  lease  is  made  to  somebody  else  at  the  old 
rent  with  a  grassum,  and  the  heir  of  entail  in  possession  is  to 
have  the  disposal  of  this  grassum  if  he  has  got  it ;  or  if  he  did 
not  take  the  grassum,  somebody  else  is  to  have  the  benefit  of 
the  lease,  with  regard  to  which  a  calculation  is  to  be  made  of 
the  grassum.  If  that  is  not  anticipation  of  rent,  there  surely  is 
nothing  prohibited. 

I  have  called  your  attention  to  what  has  been  considered  to  be 
fjrrassum,  and  contrasted  that  with  what  passed  in  the  case  of 
Wettshiells,  where  bonds  and  bills  were  taken,  it  not  being 
thought  necessary  that  the  rent  should  be  increased,  and  those 
bonds  and  bills  were  held  to  be  rent,  because  they  said  they 
*were  connected  with  the  transaction.  But  how  it  can  be  held  I  •^74  j 
that  grassum  is  not  anticipation  of  rent,  consistently  with  the 
opinion  given  in  the  WestskisllB  case,  is  a  difficulty  I  cannot  get 
over. 

Great  as  the  name  of  Mr.  Blair  is — ^and  there  never  did  exist 
in  the  judicial  state  a  man  entitled  to  a  higher  character, — it  is 
impossible  to  look  into  these  papers  without  seeing  how  unsettled 
hia  notions  were  as  to  the  question  whether  long  leases  might  be 
granted  of  entailed  estates. 
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Cask  of  the  The  result  of  the  whole  in  reference  to  dicta  and  decision^ 
BBBRT  coupled  with  practice,  will  be,  whether  there  is  or  is  not  so  much 
^^^^*^  of  decision  upon  this  point  as  to  have  become  settled  doctrine, 
hallowed  and  sanctified  by  time ;  so  that  if  this  case  had  been 
agitated  some  thirty  or  forty  years  ago,  we  must  have  come  to 
the  same  decision.  No  one  can  state  more  strongly  than  I 
should  be  disposed  to  represent  to  you,  that  the  current  of 
authorities  in  the  Court  below,  standing  on  grounds  that  could 
not  be  shaken,  must  be  considered  to  have  been  established  on 
sound  principles,  in  order  that  the  law  may  be  settled.  But 
here  the  question  at  last  would  be,  whether  you  have  so  much  of 
decision  upon  this  point  as  precludes  you  from  examining  what 
is  the  principle  upon  which  you  have  acted  in  other  cases,  and 
particularly  with  respect  to  long  leases,  to  which  I  have  before 
alluded. 

It  has  never  been  suggested  that  rent  could  be  diminished 
under  a  tailzie.  I  must  be  understood  to  be  speaking,  not  of 
tailzies  containing  express  prohibitions,  or  under  circumstances 
where  it  is  of  necessity  that  the  rent  is  diminished,  but  of 
tailzies  where  there  is  nothing  about  diminution  of  rent  in  the 
[  '^^s  ]  tailzies — *of  tailzies,  where  the  necessity  of  reducing  it  does  not 
occur  from  the  state  of  the  times,  and  where  you  are  therefore  to 
look  at  the  charter  of  tailzie,  which  prohibits  alienation  and  long 
leasing,  and  tliat  upon  a  principle  which  has  been  stated  in  all  the 
cases  in  which  that  prohibition  has  been  mentioned.  Can  it  be 
said,  notwithstanding  long  leases  are  prohibited  by  the  prohibi* 
tion  to  alienate,  yet  if  there  is  nothing  in  the  charter  that 
prohibits  diminution  of  rent,  and  if  there  is  nothing  in  the 
circumstances  of  the  times  which  warrants  diminution  of  rent, 
the  heir  of  tailzie,  who  cannot  grant  a  long  lease,  because  that  is 
not  for  necessary  and  ordinary  administration,  may,  nevertheless^ 
sink  the  last  rent  to  the  lowest  sum,  which  is  a  farthing  above 
illusory  rent.  I  beg  to  ask  what  a  system  of  law  must  that  be 
which  says,  you  shall  not  let  a  lease  for  thirty  years  (I  take  this 
duration  for  the  purpose  of  illustrating  what  I  mean,  though  we 
have  got  no  lower  than  fifty-seven ;  your  Lordships  have  said 
fifty-seven  years  is  prohibited,  because  that  is  in  its  nature  an 
alienation ;  and  that  is  in  its  nature  an  alienation,  because  it  is 
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placing  on  the  tailzie  an  incumbrance,  not  of  necessity  and  for  Cabe  or  the 

ordinary  administration),  and  yet,  if  there  be  no  prohibition  of      bebsy' 

that  kind,  that  word  "  alienation  "  will  permit  you  to  sink  the      Lkabes. 

value  of  the  estate  for  nineteen  years,  if  that  is  the  longest  term 

which  the  word  alienation  will  permit,  whether  grassum  is  paid 

or  not,  to  such  a  sum  as  is  just  one  single  farthing  above  that  sum, 

which  will  constitute  an  illusory  rent.     It  is  not  immaterial  that 

the  question  should  be  considered  in  this  point  of  view,  because 

I  admit  that  if  the  law  be  so,  if  you  can  do  that,  it  bears  strongly 

upon  your  power  with  respect  to  the  present  question ;  but  if 

*the  law  be  so  that  you  cannot  do  that,  I  will  not  call  it  an      [  •^^e  ] 

implied  prohibition,  but  I  do  say  that  it  is  a  non-capacity, 

imposed  upon  the  heir  of  tailzie,  represent  him  as  much  as  you 

please  as  the  absolute  fiar  or  manager  of  his  estate — imposed 

upon  him,  not  by  the  terms  of  the  tailzie,  but  by  the  same 

principle  which  imposes  upon  him  the  restraint,  not  to  let  leases 

for  ninety-seven  or  fifty-seven  years,  or  any  number  of  years  not 

of  necessary  and  ordinary  administration. 

There  is  certain  evidence  of  what  is  the  law  upon  that  subject. 
In  the  first  place,  something  is  to  be  found  upon  the  subject  in 
these  papers.  Lord  Meadowbank  in  one  case  states,  that 
diminishing  the  rent  much,  he  would  call  even  fraud.  There  is 
one  of  the  Judges  who  says,  he  would  not  permit  a  diminution  of 
the  rent.  Sir  Bay  Campbell,  according  to  the  paper  which  I 
read  to  you,  certainly  supposes  there  could  not  be  a  diminution 
of  rent ;  he  conceives  from  the  nature  of  a  tailzie  that  a  diminu- 
tion of  rent  could  not  take  place,  unless  there  is  a  necessity  for 
such  diminution.  Upon  what  grounds  do  these  opinions  rest, 
unless  it  be  that  such  incapacity  is  imposed  upon  the  heir,  not 
for  his  own  sake,  but  to  preserve  a  just  dealing  with  the  tailzied 
estate. 

I  can  never  come  to  the  decision  of  a  Scotch  cause,  which 
involves  an  important  question,  without  fear  and  trembling.  It 
would  be  folly  for  any  man  in  my  situation,  to  suppose  he  is  to 
deal  with  questions  of  Scotch  law,  as  he  would  with  questions  of 
English  law.  I  always  recollect,  that  with  respect  to  the  judgments 
of  the  Courts  of  Scotland,  it  is  our  first  duty  to  employ  our- 
selves industriously  in  investigating  those  subjects  which  come 
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Case  of  the  before  U8,  *and  I  know  it  would  be  ridiculous  to  suppose  that  the 
BBBBY  nature  of  our  jurisdiction  is  not  open  to  error,  from  the  circum- 
stance, that  those  who  have  to  advise  your  Lordships  can  only 
occasionally  inform  themselves.  But  with  much  diffidence  in 
myself,  and  great  respect  to  others,  I  am  bound  to  preserve  my 
independence  as  a  Judge,  aud  weighing  every  circumstance,  to 
enable  me  to  form  a  solid  and  a  right  opinion,  I  advance  to  that 
point  in  which  conscience  will  not  permit  me  to  speak  other  than 
the  language  of  the  law. 

With  these  observations,  I  apply  myself  again  to  what  is  the 
law  of  Scotland  with  respect  to  mansion-houses  and  policies.  It 
is  admitted  since  the  Greenock  case,t  the  Roxburghe  case,!  and 
others  which  might  be  mentioned,  that  the  heir  of  tailzie  cannot 
disappoint  his  successor  of  the  mansion-house  and  policies ;  yet 
the  author  of  the  tailzie  has  not  prohibited  him  by  a  single  word, 
for  this  doctrine  applies  to  those  cases,  where  the  author  of  the 
tailzie  hasnotprohibited  him  from  doing  what  hepleaseswith those 
mansion-houses,  and  those  policies ;  but  yet  the  law  has  said  they 
are  the  residences  of  the  heirs  of  tailzie  in  succession,  and  we 
will  imply  the  prohibition.  But  leases,  they  say,  of  mansion- 
houses  and  policies  are  not  protected  by  the  Act  of  1449.  Why 
are  they  not  protected  by  the  Act  of  1449  ?  You  find  words  by 
which  lands  and  tenements  are  protected  by  the  Act  of  1449,  yet 
you  find  the  cases  mentioned  in  which  as  to  lands  and  tenements 
that  Act  is  not  applied  to  protect  them. 
[  ^78  I  Tenants  in  fee  simple,  those  who  in  the  largest  sense  are 

absolute  fiars,  have  an  unlimited  discretion  as  to  mansion-houses 
and  policies.  This  was  strongly  impressed  upon  the  minds  of 
Scotch  lawyers  in  the  Roxburghe  cases,  by  the  great  professional 
talent  of  Mr.  Clerk.  When  the  feus  were  made,  it  was  thought 
necessary  to  except  and  reserve  tor  the  succeeding  heirs  of  entail, 
the  principal  mansions  and  many  acres  of  land  adjoining.  Upon 
what  principle  was  this  ?  It  was  thought  to  be  contrary  to  the 
intention  of  the  author  of  the  tailzie,  who  had  not  said  one  word 
about  his  mansion-house,  to  permit  it  to  be  given  out  of  the 

t  CnthcartT.  Shaw,  Jau.  31,  1755;      MS.  cases,  and  2  Dow,  149.      See 
D.  P.  March  19,  1756.  ante,  p.  111. 

J  Ker  V.  Roxburghe,  D.  P.   1813, 
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possession  of  those  who  he  hoped  would  there  maintain  hospitality  Oabb  of  the 
among  their  Scotch  neighbours,   and  continue  to  receive  the       bbrbt 
reepect  so  justly  due  to  the  Scotch  nobility.  Lbasbs. 

As  to  the  power  of  selling  woods  (to  be  cut  down  after  the 
decease  of  the  heir  of  tailzie),  I  never  considered  that  as  an 
implied  prohibition ;  I  said  only  that  in  such  respect  he  was  not 
the  same  monarch,  having  the  same  unlimited  estate  and  power 
over  his  lands  as  an  English  tenant  in  fee  simple,  or  the  absolute 
fiar  in  Scotland.  The  tenant  in  pure  fee  can  sell  his  wood  to 
be  cut,  and  this  shows  that  the  principle  is  not  generally  applied. 
There  is  no  doubt,  that  the  Scotch  heir  of  tailzie  may  denude 
(to  use  the  word)  the  estate  of  every  stick  upon  it,  timber,  and 
saplings,  and  every  thing  else  that  should  be  permitted  to  grow ; 
in  short,  he  may  do  all  the  waste  he  can  do  in  the  course  of  his 
life.  That  is  what  our  tenant  in  fee  can  do,  but  what  our  tenant 
in  tail  cannot  do. 

As  to  the  objections  arising  from  the  difficulty,  and  *uncer-  [  ^479  1 
tainty  of  the  proposed  rule  of  law  in  its  application,  the  same 
occur  in  the  Courts  of  this  country  when  they  are  required  to 
decide  what  is  an  illusory  share  of  a  sum  of  money  which  a  man 
has  a  right  to  appoint.  Mr.  Selden  was  certainly  wrong  in  say- 
ing that  the  decision  of  the  Ciourt  of  Chancery  depended  on  the 
length  of  the  Chancellor's  foot.  But  I  may  admit  as  an  excep- 
tion or  qualification,  that  when  the  Court  comes  to  decide  what 
is  an  illusory  share,  that  does  very  much  depend  upon  what  is 
the  length  of  the  (Chancellor's  understanding.  Sir  W.  Grant  was 
so  sensible  of  the  difficulty,  that  he  came  to  the  decision,  that  he 
never  would  hold  any  share  to  be  illusory,  which  no  former 
Chancellor  had  done.t  The  question  comes  to  this,  what  is  the 
principle  which  you  are  to  apply  to  this  case,  and  what  does  that 
principle  require  of  you  ?  Unfortunately  that  is  open  to  what 
arises  by  way  of  observation,  I  mean  according  to  legal  opinions 
and  criticism,  upon  the  words  of  the  charters  themselves. 

I  endeavoured,  when  I  read  in  one  of  those  charters,  in  the 

March  and  Neidpath  entail  the  words,   "  without  diminution 

of  the  rental,"  to  see  how  I  could  deal,  upon  any  construction 

^hich  I  could  put  upon  those  words,  with  a  great  variety  of 

t  See  Buicher  y.  Bidchr,  1  R.  R.  232  (9  Vea.  382,  399). 

B.B. — ^VOL.  XX.  M 


i 


162  1819.    H.  L.    1  BLIGH,  479-481.  [b.b. 

Case  OF  THE  questions  which  may  possibly  arise.  What  does  this  word 
BmsBT"  diminution  of  the  rental  mean  with  respect  to  time  ?  Does  ife 
Lkabes.  mean,  that  you  are  to  look  at  the  date  of  the  charter,  and  that 
you  are  to  preserve  always  the  rent  as  it  is  stated  in  the 
charter  ?  If  that  is  the  case,  would  it  be  called  a  diminution  of 
[  *480  ]  the  rental,  supposing  the  rental  of  this  estate  *to  be  10,0002. 
a-year,  if  the  tenant  in  tailzie  in  possession  lets  farm  A.  at  lOOZ. 
a-year  more  than  it  before  let  for,  and  farm  B.  at  1002.  less  ? 
In  one  sense,  that  is  no  diminution  of  rental.  Suppose  he  lets 
farm  A.  for  lOOZ.  a-year  more,  and  lets  farm  B.  for  502.  a-year 
less  than  it  was  before  let  for,  there  being  upon  the  whole 
a  gain  of  502.  in  the  rental.  Is  that  a  diminution  of  the  rental 
or  not  in  the  law  of  Scotland  ?  I  have  no  means  of  answering 
that  question  but  by  stating  that  a  great  authority  t  says,  be 
thinks  the  heir  of  entail  is  not  entitled  so  to  deal  with  the 
estate,  but  that  he  is  bound  to  raise  the  rents  in  proportion. 
So  that  you  have  to  determine,  if  you  take  this  limited  sense  of 
the  word, ''  without  diminution  of  rental,"  whether  that  means 
a  diminution  of  the  total  quantity  of  rent  upon  the  whole  of  the 
farms,  admitting  of  a  diminution  of  rental  for  parcel  of  the 
estate,  but  still  preserving  the  whole  quantum  of  rent  upon  the 
whole  taken  together.  According  to  the  opinion  to  which  I 
have  adverted,  if  you  diminish  the  rent  of  farm  A.  though  you 
still  preserve  the  quantum  of  rent  upon  the  whole,  by  raising 
farm  B.  in  proportion,  you  do  not  answer  the  Scotch  idea  of  the 
meaning  of  these  words. 

There  is  another  case  we  must  look  to,  in  order  to  know  what 
this  means.  Suppose,  that  when  the  author  makes  his  tailzie, 
he  is  in  the  natural  possession  of  a  part  of  the  estate,  that  other 
part  of  the  estate  is  in  possession  of  tenants : — ^he  dies : — the 
next  heir  of  tailzie  makes  a  lease,  and  he  is  to  make  a  lease 
[  •isi  1  without  diminution  of  the  rental ;  what  is  *the  sense  of  the 
words  "  without  diminution  of  the  rental,"  with  respect  to  those 
lands  of  which  his  predecessor  was  in  the  natural  possession, 
and  which  perhaps  never  were  let  at  any  rent  at  all  ?  Or  they 
may  have  been  let  at  some  rent,  before  the  time  of  the  author 
of  the  tailzie,  who,  during  his  time,  was  in  the  natural  posses- 

t  Mr.  Blair. 
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sion?    If  they  never  were  let  at  any  rent  previous  to  that  time,  Oabb  op  thk 
then  the  words  "  without  dimination  of  rental/'  with  respect  to  that       bebbt 
estate,  cannot,  in  the  technical  sense  of  the  words,  mean  without      ^^^™' 
diminution  of  rental ;  because,  according  to  that  construction, 
he  would  be  empowered  to  let  the  whole  estate,  including  all 
that  part  in  the  natural  possession  of  the  entailer,  for  the  rent 
of  that  part  not  in  the  natural  possession  of  the  entailer.    To 
get  rid  of  that  difficulty,  you  must  take  the  true  value  of  that 
which  was  never  let  before,  and  so  the  words  ''  without  diminu- 
tion of  rental/'  do  not  necessarily  bear  the  technical  sense  of 
thoee  words;  but  in  order  to  give  a  rational  construction  to 
those  words,  you  must  take  into  your  consideration  the  value  of 
that  on  which  there  can  be  no  diminution  of  the  rental. 

Suppose,  again,  that  the  land  in  the  natural  possession  of  the 
entailer  had  fifty  years  before  been  let  at  a  rent,  Gould  it  be 
said,  (something  like  it  has  been  said  lately,  but  I  cannot  assent 
to  it,) — could  the  next  heir  of  tailzie,  being  bound  to  let  without 
diminution  of  the  rental,  say  the  author  of  the  entail  was  in  the 
natural  possession  of  this  part,  which  was  worth  5,000Z.  a-year 
during  his  possession ;  but  the  last  time  this  was  let,  which  was 
fifty  years  ago,  it  was  let  at  2,000Z.  a-year ;  I  will  let  farms  A., 
B.,  *C.  and  D.,  which  were  not  in  the  natural  possession  of  my  [  *♦**  J 
author,  at  the  rent  which  they  yielded  when  the  entail  was 
made;  but  with  respect  to  that  which  was  in  the  natural 
poeseesion  of  my  author,  and  which,  if  it  had  not  been  in  the 
natural  possession  of  my  author,  would,  before  his  death,  have 
increased  from  2,000Z.  to  5,000Z.  it  is  no  diminution  of  the 
rental  to  pass  over  the  period  of  his  enjoyment,  in  which  the 
value  of  it  had  so  much  increased — ^I  will  take  the  2,000Z. 
a-year,  as  a  ratio  of  the  rent.  I  say  that  is  impossible.  I  have 
therefore,  when  I  read  these  words,  asked  myself  what  they  can 
mean.  Here  is  annexed  in  the  papers,  the  rental  to  the  tailzie 
— ^Is  it  then  to  be  contended,  that  the  manner  in  which  it  is  to 
be  discovered  whether  there  is  an  evident  diminution  of  the 
rental  or  not,  is  to  put  upon  the  heir  of  tailzie  the  obli'^ation  to 
see  whether  there  is  sixpence  abated  from  the  former  rental.  I 
cannot  conceive  that  to  be  the  meaning  of  the  author  of  the 
entail.     I  am  of  opinion,  that  the    words  ''without  evident 
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Case  of  the  diminution  of  the  rental  "  mean  without  diminution  of  such  fair 

rerrt'      ^6^^  ^s  may  be  obtained. 

Leases.  ^fe  are  told  no  person  can  deal  with  this  decision ;  that  you 

put  such  a  difficulty  upon  the  heirs  of  tailzie,  that  they  must 
go  to  what  in  this  country  we  call  auction,  and  what  in  that 
country  they  call  roup ;  that  it  will  not  be  safe  for  them  to  act 
at  all.  To  that  I  answer,  I  feel  no  difficulty  in  the  world  upon 
that  subject.  And  when  we  are  told,  as  we  are  told  over  and 
over  again  in  the  papers  before  us,  that  he  who  is  not  to 
diminish  rent,  is  not  bound  to  increase  it.     I  apply  the  principle 

[  '^ss  ]  which  appears  to  me  *to  be  a  very  fair  principle  to  apply.  You 
are  not  bound  to  increase  it,  I  admit ;  but  you  are  not  bound  to 
increase  it,  for  this  reason,  that  it  may  be  taken,  if  you  do  not, 
to  be  the  just  rent.  In  this  country  (and  do  not  let  it  be 
supposed  I  am  confounding  the  powers  of  tenants  in  tail  in  this 
country,  with  those  of  tenants  of  tailzie  in  Scotland),  in  a 
similar  case,  the  author  of  the  power  always  imposes  it  as  a 
condition,  that  the  lease  shall  be  made  for  the  best  rent  which 
can  be  obtained.  Then  what  is  the  evidence,  upon  the  execution 
of  the  power?  Show  me  that  he  takes  no  more  for  himself 
than  he  leaves  for  his  successor,  and  that  is  evidence  f  that  it  is 
the  best  rent  which  can  be  obtained.  Show  me  that  he  does 
for  himself  only  that  which  he  does  for  others,  and  no  difficulty 
can  arise. 

Suppose  a  man  of  the  age  of  eighty,  (and  the  Duke  of 
Queensberry  was  about  the  age  of  eighty  when  he  made  some  of 
these  leases,)  calculates  his  own  life,  and  says,  I  may  live  for 
five  years :  Now,  I  will  let  for  nineteen  years,  at  1,600Z.  a-year 
for  five  years,  and  500Z.  a-year  for  the  rest  of  the  nineteen.  It 
was  positively  asserted,  but  I  really  cannot  give  my  assent  to 
the  proposition,  that  such  a  lease  as  that  could  not  be  set  aside 
by  the  succeeding  heir  of  tailzie.  I  will  not  say  that  it  can  be, 
but  there  has  been  no  instance  produced  of  such  lease.  What 
is  the  state  of  the  law  of  Scotland  if  grassum  can  be  so  taken  : 
such  a  contrivance  would  not  be  endured  by  the  law  of  Scotland 
— ^What  does  it  amount  to  ?  The  heir  in  possession  says,  I  will 
[  *484  ]      take  a  grassum  of  *5,(X)0Z. ;  my  way  of  taking  that  grassum  of 

t  Presumptive.     Vide  ante^  p.  124. 
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5,00(M.  is  not  to  take  it  in  one  sum,  but  to  divide  it  into  Case  or  the 

O  U  EElffl- 

payments  for  the  first  five  years,  and  then,  at  the  expiration  of  berbt 
the  first  five  years,  those  who  come  after  me,  instead  of  having  Leases. 
1,500Z.  a  year,  shall  have  500Z.  a-year.  No,  says  the  law  of 
Scotland,  yoa  shall  not  have  it  so ;  if  you  mean  to  take  it  at  all, 
you  shall  have  it  once  for  all — ^you  may  not  take  such  an 
advantage  by  instalments,  but  you  may  take  it  at  once  in  the 
name  of  grassum.  I  should  be  very  glad  if  those  who  are  more 
conversant  with  this  subject,  would  tell  me  upon  what  principle 
such  a  doctrine  can  stand.  The  case  may  be  thus  illustrated : 
Here  is  a  farm  called  A.  and  another  farm  called  B.,  each  of 
them  was  let :  the  last  rent  was  lOOZ.  I  am  obliged  to  keep  up 
the  old  rent,  at  least  it  is  contended  that  that  is  so,  as  far  as  I 
can  judge,  I  think  it  is  so,  and  upon  my  opinion  that  it  is  so,  I 
most  decide  with  respect  to  farm  A.,  and  I  take  500Z.  and  let  it 
for  the  old  rent ;  but  with  respect  to  farm  B.  unless  I  can  get 
that  500Z.  paid  down  to  me  in  prasenti,  I  cannot  apportion  it  on 
the  first  four  or  five  years  of  the  lease ;  for  what  I  receive  de 
anno  in  annum  must  continue.  Now  that  this  is  the  state  and 
principle  of  the  doctrine  there  can  be  no  doubt. 

If  this  view  of  the  case  be  right,  on  the  words  "  evident 
diminution  of  the  rental,"  I  think  there  is  no  difierence  with 
respect  to  the  words  contained  in  the  prohibitory  and  irritant 
and  resolutive  clauses  of  the  Buccleuch  case,  **  without  diminution 
of  the  rental  at  the  least  at  the  just  avail  for  the  time." 

Looking  at  the  opinions  which  have  been  delivered,  *it  is  [  *485  ] 
curious  to  observe  the  different  views  which  the  human  mind 
takes  of  the  meaning  of  words.  Some  of  the  learned  Judges  are 
clear  of  any  doubt  whatever,  that  these  words  mean,  at  all 
events  at  the  just  avail  at  the  time ;  others  of  them  are  clear, 
without  any  doubt  whatever,  that  it  means  no  such  thing,  and 
that  it  means,  that  if  you  cannot  get  the  last  rent,  you  must  not 
let  the  estate  at  all :  others  are  of  opinion,  that  you  might  let  it 
at  the  last  rent ;  and  if  you  do  let  it  for  less  than  the  last  rent, 
you  shall  let  it  at  least  for  the  just  avail  at  the  time.  These 
opinions  are  supported  by  many  very  curious  and  ingenious 
cases.  They  say,  if  you  hire  a  workman  for  twelve  hours,  or 
from  sunrise  to  sunset,  you  must  pay  him,  if  he  has  employed 
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Ca8b  ot  thb  the  interval  between  those  periods,  if  there  are  not  twelve  hoars 
Bmr"  ^om  sunrise  to  sunset.  I  say  that  is  all  very  well ;  but  you  are 
Lkabes.  dealing  with  other  subjects.  Another  learned  Lord  says,  if  I 
order  my  servant  to  go  with  my  corn  and  sell  it  at  its  value, 
that  is,  at  the  market  price,  at  least  at  the  market  price  the 
preceding  day ;  what  should  I  say  to  my  servant  if  he  came 
back  again,  and  said,  I  did  not  sell  it  at  the  market  price  of  this 
day,  but  I  did  sell  it  at  the  market  price  of  the  last  day ;  but, 
sir,  I  have  to  inform  you,  that  when  I  went  to  market,  I  was 
bid  three  times  as  much  for  it  as  the  price  paid  on  such  day. 
The  master  immediately  says,  the  servant  cannot  possibly  have 
understood  my  meaning  —  My  meaning  was  this  ;  get  the 
market  price  of  the  day  if  you  can,  at  least  get  the  market  price 
of  the  former  day ;  but  do  not  conclude  from  my  saying,  you  are 
to  get  the  market  price  of  this,  or  the  market  price  of  the  last 
[  *486  ]  day,  that  *I  mean  to  authorize  you  to  sell  my  corn  at  half  its 
price,  if  you  can  get  double  the  market  price  of  either  day. 

The  question  then  is  reduced  to  this :  What  is  the  meaning  of 
the  provision  which  is  made  in  favour  of  the  succeeding  heirs  of 
tailzie  ?  I  think  the  meaning  of  it  is  this ;  by  way  of  direction 
to  the  heir  in  possession — "  get  what  you  can — recollect  what  is 
the  rent — do  not  let  it  be  diminished,  unless  it  is  necessary  it 
should  be  diminished ;  take  the  just  avail  at  the  time  in  all 
cases,  not  in  that  case  only  when  the  just  avail  at  the  time  is 
less  than  was  the  rent  before  actually  paid."  The  person 
making  the  entail  could  not  have  meant  to  say,  "  I  have  not  the 
slightest  wish  or  intention  that  my  heir  of  tailzie  should  get  the 
value  of  the  estate;  I  mean  to  let  him  take  less  than  the  present 
rent,  if  he  cannot  get  the  present  rent ;  but  although  I  guard 
against  his  taking  less  than  the  just  avail  at  the  time,  I  do  not 
mean  that  he  should  take  the  just  avail  at  the  time,  when  that 
is  higher  than  the  present  rent." 

If  notwithstanding  what  has  been  the  practice,  and  notwith- 
standing anything  that  may  be  called  decision,  there  is  a 
principle  upon  which  you  are  entitled  to  say  that  grassum  is 
anticipated  rent;  if  that  is  now  the  Scotch  law,  these  leases 
cannot  be  maintained.  God  forbid  you  should  say  it  is  the 
Scotch  law,  if  it  is  not  so !    I  would  not  say  it,  if  I  were  not 
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convinced  it  is  the  Scotch  law ;  but  all  law  ought  to  stand  upon  Casb  or  thb 
principle,  and  unless  decision  has  removed  out  of  the  way  all       bebby 
argument  and  all  principle;   so  as  to  make  it  impossible  to      Lsasbs. 
apply  them  to  the  case  before  *yoU|  you  must  find  out  what  is      [  •487  ] 
the  principle  upon  which  it  must  be  decided.     After  all  the 
consideration  I  have  been  able  to  give  to  the  case,  my  opinion 
is,  that  grassum  is  anticipated  rent ;  what  constitutes  it  so,  and 
what  may  be  the  effect  of  such  a  decision,  may  require  a  good 
deal  of  consideration,  with  a  view  to  apportioning  that  antici- 
pated rent ;  or  if  the  tack  is  such  a  tack  as  the  heir  in  possession 
ought  not  to  have  made,  to  decide  to  what  extent  you  will  place 
in  situations  of  inconvenience,  persons  exposed  to  all  the  incon- 
venience which  may  arise  in  consequence  of  such  a  decision. 

I  do  not  advert  now  to  the  alternative  leases.  With  reference 
to  the  question  whether  they  are  good  or  not,  I  am  not  sure 
whether  it  would  not  be  my  wish  to  remit  so  much  to  the  Court 
of  Session,  if  the  alternative  leases  steer  clear  of  the  objection 
which  applies  to  the  others ;  but  I  do  not  find  that  ^ny  of  those 
leases  are  clear  of  the  valid  objection  on  the  ground  of  grassuips, 
if  it  be  a  valid  objection,  not  even  the  cases  of  Crook  and 
FlenUngUm  MiU. 

Entreating  your  Lordships  to  believe  that  I  have  given  to 
this  subject  a  degree  of  painful  attention,  which  I  hope  I  shall 
be  relieved  from  ever  giving  to  any  other,  if  I  am  in  an  error,  I 
cannot  extricate  myself  by  the  operations  of  my  own  mind  ;  and 
the  view  my  mind  takes  of  the  subject,  that  view  my  conscience 
obliges  me  in  my  judgment  to  express.  With  these  observations, 
I  conclude  this  matter  to-day,  and  on  a  future  day  will  propose 
to  your  Lordships  some  findings  which  may  be,  in  my  opinion, 
agreeable  to  the  principles  which  I  have  stated. 

With  respect  to  the  leases  of  Flemington  and  Crook^  and  like-  ^^tly  12. 
wise  a  farm  called  Edstoun,  it  is  insisted  there  were  no  grassums;  [a^  ] 
it  is  likewise  insisted,  that  if  there  was  any  diminution  of  the 
rent  in  point  of  fact,  it  was  a  diminution  rendered  absolutely 
necessary  by  the  circumstances  under  which  the  heir  of  tailzie 
was  placed — ^he  not  having  the  power  of  letting  at  the  same 
rent.     These  are  cases  also  in  which  the  summons  has  the 
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Cass  OF  THE  alternative  conclusion,  that  if  these  very  long  leases  are  not 
BBBBY*  good,  certain  leases  of  certain  durations  there  mentioned  may 
Lkases.  ^  permitted ;  and  the  Court  seems  to  intimate  an  opinion,  that 
the  alternative  leases  might  be  good,  provided  there  was  no 
fault  on  the  part  of  the  tenant.  With  respect  to  the  leases 
depending  upon  that  question,  both  on  account  of  the  manner 
in  which  the  title  on  the  part  of  the  tenants  has  been  created, 
which  seems  to  me  no(  to  have  been  sufficiently  investigated;  and 
likewise  on  account  of  the  extreme  importance  of  the  question. 
Whether  leases  with  alternative  durations  can  or  cannot  be 
sustained  as  tacks?  On  reconsidering  which  question,  I  have  not 
been  able  from  the  papers  laid  on  your  table,  or  on  the  search  I 
have  been  able  to  make  into  books,  to  find  sufficient  reason  to 
offer  to  your  Lordships  a  decided  opinion  upon  the  point.  With 
respect  to  the  Flemington  and  Crook  case,  I  shall  propose  to  your 
Lordships  to  remit  these  cases  to  the  Court  of  Session,  generally 
to  review  the  interlocutors  complained  of,  and  to  do  therein  what 
may  be  just. 

As  to  the  supposed  matter  of  equitable  consideration,  which 
[  *489  ]  is  proposed  for  the  consideration  of  ithe  ^House,  whether  you 
can  look  at  these  grassums  as  taken  generally  for  the  benefit 
partly  of  the  heir  in  possession  and  partly  for  the  successor,  and 
apportion  them,  there  certainly  is  a  passage  which  has  been 
pointed  to  my  attention  since  I  last  addressed  your  Lordships, 
which  somewhat  indirectly  brings  that  forward  for  considera- 
tion. On  looking  into  the  papers,  it  appears  to  me  to  be  quite 
impossible  that  it  should  be  disconnected  with  the  question  of 
purging  the  irritancy;  and  as  this  question  has  not  yet  been 
discussed  and  decided  in  the  inferior  Court,  we  cannot  entertain 
it  as  a  matter  of  original  jurisdiction  ;  and  whatever,  therefore, 
may  be  the  decision  with  respect  to  that  case,  I  am  not  aware 
that  if  your  Lordships  adopted  an  opinion  as  to  the  power  to 
make  tacks,  and  as  to  the  validity  of  the  tacks,  that  they  should 
be  shut  out  from  proposing  it  to  the  Court  of  Session.  With 
respect  to  my  own  opinion,  I  shall  say  no  more  than  I  intimated 
the  other  day,  that  I  think  it  will  be  found  extremely  difficult 
indeed  to  sustain  the  leases. 
I  will  now  state,  in  a  few  words,  the  view  which  I  have  taken 
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of  the  other  cases,  and  the  propositions  which  I  shall  have  the  ^^^J^™* 

honour  of  making  with  respect  to  them.    With  respect  to  the       bkbby 

lease  of  Harestanes,  in  which  case  the  Trustees  of  the  late  Duke 

of  Queensberry,  and  Alexander  Welsh,  the  tenant,  were  appellants, 

and  the  Earl  of  Wemyss  respondent ;  that  is  a  case  which  brings 

into    question   the    validity  of    grassums,   and  is  also    to  be 

determined  upon  other  circumstances ;  and  among  others,  the 

circumstance  that  the  tack  is  for  fifty-seven  years.    Ck)nceiving 

that  that  tack  of  fifty-seven  years  is  an  ^alienation  within  the      [  *4go  ] 

meaning  of  the  entail,  it  will  not  be  necessary  for  me,  in  my 

view  of  the  case,  to  say  more  as  to  this  case,  than  to  propose  to 

affirm  the  interlocutors  complained  of. 

With  respect  to  the  case  of  Symington^  who  is  the  tenant  of  the 
farm  of  Edstoun,  it  is  a  case  which  had  an  alternative  ish,  and 
it  might  have  been  necessary  to  reconsider  that  case,  because  it 
is  a  case  affected  by  that  circumstance.  But  it  may  be  disposed 
of  upon  other  grounds. 

In  the  case  of  the  appeal  of  the  Duke  of  Bucdeuch  against  the 
Executors  of  the  deceased  William  Duke  of  Queensberry^I  propose 
to  reverse  the  interlocutor  of  the  7th  March,  1816,  and  to  find, 
that  the  late  Duke  of  Queensberry  had  not  power,  by  the  entail 
under  which  he  held  the  land,  to  grant  tacks  for  terms  of  years, 
partly  for  yearly  rent  and  partly  for  a  price  or  sum  paid  to  the 
Duke  himself :  and  that  tacks  granted  by  him,  upon  surrender  of 
former  tacks  which  had  been  granted  partly  for  yearly  rent  and 
partly  for  prices  or  sums  paid  to  the  Duke  himself,  ought  to  be 
considered  as  partly  granted  for  prices  or  sums  paid  to  the  Duke, 
and  that  such  tacks  ought  not  to  be  considered  as  let  without 
diminution  of  the  rental,  or  at  the  just  avail,  and  are  therefore  to 
be  considered,  as  between  the  parties  claiming  under  the  entail, 
as  tacks  which  he  had  not  power  to  grant  by  such  entail ;  and 
with  that  finding,  to  remit  the  cause  back  to  the  Court  of 
Session  in  Scotland,  to  do  therein  as  shall  be  just  and  consistent 
with  this  finding. 

In  the  case  of  the  Duke  of  Buccleiich  against  the  Executors  of       [  491  ] 
the  late  Duke  of  Queensberry,  and  Hyslop,  the  tenant  of  Halscar, 
I   propose  to  reverse  the  interlocutor  complained  of  in  the 
appeal,  and  to  find  that  the  late  Duke  of  Queensberry  had  not 
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Cabbofthe  power  by  the  deed  of  entail  to  grant  the  tack  in  questiony 
BERBT  the  same  having  been  granted  upon  the  surrender  or  renunciation 
LBA8E8.  q£  ^  former  tack  then  unexpired,  and  which  former  tack  had 
been  granted  by  the  Duke  at  the  same  rent,  and  also  for  a  sum 
or  price  received  by  him ;  and  that  the  said  tack  having  been 
granted,  partly  in  consideration  of  the  rent  reserved  thereby,  and 
partly  in  consideration  of  a  price  or  sum  before  paid  to  the  Duke 
himself,  and  of  the  renunciation  of  the  said  former  tack, 
therefore  to  find  that  the  tack  in  question  ought  to  be  considered, 
in  this  question  with  Hyslop  the  tenant,  as  let  with  an  evident 
diminution  of  rental,  and  not  for  the  just  avail ;  and  with  this 
finding,  that  the  cause  be  remitted  back  to  the  Court  of  Session  in 
Scotland,  to  do  therein  as  is  just  and  consistent  with  this  finding. 
With  respect  to  the  Wliiteside  case,  I  propose  to  find,  that 
William  late  Duke  of  Queensberry  had  not  power,  under  the 
entail,  to  let  tacks,  partly  for  annualrent  and  partly  for  sums  and 
prices  paid  to  himself ;  and  that  tacks  granted  upon  the 
resignation  of  former  tacks,  which  were  granted  partly  for  rent 
reserved  and  partly  for  sums  and  prices  paid  to  the  Duke 
himself,  are  to  be  considered  as  tacks  made  partly  for  rent 
[  ^192  ]  reserved  and  partly  for  sums  and  prices  paid  to  the  *Duke 
himself  ;  and  that  the  tacks  in  question  having  been  granted 
partly  for  rent  reserved  and  partly  for  a  sum  or  price  paid  to  the 
Duke  for  a  former  tack  renounced,  for  which  a  sum  or  price 
had  been  paid  besides  the  rent  reserved — the  same  is  to  be 
considered,  as  between  the  persons  claiming  under  the  entail,  as 
a  tack,  partly  for  rent  and  partly  for  a  sum  or  price  paid 
to  himself,  and  ought  not  to  be  considered,  in  a  question  with 
the  tenants  claiming  under  the  said  tack,  as  let  without  evident 
diminution  of  the  rental;  and  with  this  finding,  to  remit  the 
cause  to  the  Court  of  Session,  to  do  as  it  should  deem  just, 
consistent  with  this  finding. 

With  respect  to  Edstoun,  to  adjudge  precisely  in  the  same 
terms  as  I  have  just  proposed  as  to  the  Whiteside  case. 

The  only  other  cases  are  those  which  relate  to  Crook  and 
Flemington.  I  propose  to  your  Lordships  to  remit  to  the  Court 
of  Session  the  interlocutors  in  both  those  cases  to  be 
reconsidered. 
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Lord  Bedbsdalb  :  t  Cask  of  thb- 

QUEEN&- 

Mt  Lords, — There  are  two  entails  now  under  consideration,       bbrby 

Leabbs. 
applying  to  different  estates,  and  with  different  limitations :       j^  ^ 

One  of  them  applicable  to  the  March  and  Neidpath  estate,  with       r~T^i 

respect  to  which  the  Earl  of  Wemyss  is  the  person  contesting, 

with  the  Trostees  of  the  late  Duke  of  Queensberry  and  the 

tenants,  the  validity  of  leases  granted  by  the  Duke ;  the  other, 

applicable  to  what  is  called  the  Queensberry  estate,  in  which  the 

question  is  between  the  Trustees  of  the  late  Duke  of  Queensberry 

and  the  Duke  of  Buccleuch,  upon  a  proceeding  somewhat  of  a 

different  description  from  that  in  the  former  case,  for  the  purpose 

of  obtaining  a  declaration,  that  all  the  leases  expressed  in  the 

proceedings  to  have  been  granted  by  the  late  Duke  of  Queensberry 

of  the  Queensberry  estate,  have  been  granted  according  to  the 

power  vested  in  him  by  the  entail  of  that  estate.    There  is  also 

this  distinction  betwixt  the  two  cases.    With  *respect  to  the      [  •*»*  ] 

March  and  Neidpath  estate,  it  is  not  contended  that  the  leases 

which  are  now  in  question,  were  authorized  by  any  power 

contained  in  the  deed  of  entail ;  for  the  leases  which  have  been 

granted  are  not  either  for  the  grantor's  life,  or  the  life  of  the 

receiver,  which  is  the  only  species  of  lease  expressly  referred  to 

in  the  settlement  of  the  March  and  Neidpath  estate.      With 

respect  to  the  Queensberry  estate,  the  leases  are  of  a  different 

description  ;    because,   supposing  the  word  "  dispone,"  in  the 

entail  of  the  Queensberry  estate,  to  have  the  same  effect  as  the 

word  "  alien,'*  the  leases  impeached  are  sought  to  be  supported 

under  a  power  of  leasing,  which  is  contained  in  the  settlement  of 

that  estate. 

The  form  of    the    action  which  has  been  brought  by  the 

Trustees  of  the  late  Duke  of  Queensberry  against  the  Duke  of 

Buccleuch,  to  have  this  great  number  of  leases  declared  to  be 

good,  was  a  subject  of  consideration  of  your  Lordships  when  this 

case  was  before  your  Lordships  upon  a  former  occasion ;  and 

your  Lordships  directed  the  cause  to  be  remitted  X  back  to  the 

t  This  speech  was  delivered  before  opinion  by  postponing  these  obseira- 

the  conclusion  of  that  of  the  Lobd  tions  of  Lord  Eedbsdale. 

Chahcsujob,  bat  it  has  been  thought  {  Lord  Eedbsdale  here   recited 

preferable  to  preserve  the  connexion  the  words  of  the  remit,  which  are 

of  the  LoBD  Gha270SLL0B'8  judicial  given  before,  p.  95. 
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Cabb  or  TBE  Court  of  Session  in  Scotland,  to  review  generally  the  interlocutor 
BEBBT      complained  of  in  the    appeal    then    depending ;    and  Bpecial 
Lbabes.     directions  were  given  as  to  the  points  to  be  reconsidered  upon 
such  review. 

Upon  this  remit  the  Court  to  whom  it  was  made  have 
pronounced  an  interlocutor  repelling  the  defences,  and  finding, 
[  *496  ]  decerning,  and  declaring,  in  *terms  of  the  original  libel.  The 
terms  of  the  original  libel  required  an  unqualified  declaration  in 
favour  of  all  the  leases  in  question.  It  would  have  been  to  me 
somewhat  satisfactory,  if  the  Lords  of  Session  had  thought  fit  to 
express  that  they  had  considered  the  several  subjects  respectively 
to  which  their  attention  was  particularly  called  by  the  remit,  and 
had  expressed  that  they  had  so  done,  in  the  decision  which  they 
have  made  upon  the  subject.  At  present,  we  are  only  enabled 
to  form  a  judgment  how  far  they  took  the  particular  subjects  into 
their  consideration,  in  consequence  of  the  notes  with  which  we 
have  been  furnished,  importing  to  be  notes  of  what  fell  from  the 
Lords  of  Session  respectively. 

Upon  those  notes  I  feel  myself  compelled  to  state,  that,  as  far 
as  I  can  form  any  judgment,  the  Lords  of  Session  have  totally 
mistaken  the  object  of  the  remit  in  one  point — that  object  not 
being  to  obtain  the  opinions  of  the  Lords  of  Session,  whether, 
generally,  an  action  of  declarator  respecting  the  validity  of  the 
leases  could  be  entertained ;  but  whether  by  the  persons,  and 
under  the  particular  circumstances  which  are  mentioned  in  the 
remit,  such  action  could  be  entertained  ?  Upon  that  subject  the 
Lords  of  Session  have  given  to  your  Lordships  no  satisfaction 
whatever.  It  appears  to  me  strange,  that  these  learned  Lords 
should  have  so  mistaken  the  terms  of  the  remit ;  but,  perhaps, 
it  was  much  easier  to  mistake  the  terms  of  the  remit,  than  to 
grapple  with  all  the  difficulties  which  the  terms  of  the  remit,  not 
mistaken,  might  have  imposed.  We  must,  however,  now  deal 
[  *^^  ]  with  the  decision  such  as  it  is.  I  cannot  forbear  ^observing  also 
upon  the  language  used  in  some  of  the  memorials  upon  the 
subject,  with  respect  to  what  may  have  fallen  from  noble  Lords 
in  this  House.  There  is  a  style  and  a  manner  which  are 
becoming  upon  such  a  subject ;  and  I  will  only  say  at  present, 
that  I  cannot  apply  that  word  to  all  that  is  to  be  found  in  some 
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of  these  memorials.    I  trust,  my  Lords,  that  the  practice  will  Case  of  the 

.   ,  X-  J  QUEEN8- 

not  be  contmued.  berry 

With  respect  to  the  leases  themselves.     In  the  Neidpath  case,      Leases. 
the  first  question  which  occurs,  arises  upon  the  length  of  the 
ierm  which  has  been  granted.    It  seems  to  be  a  very  serious 
question,    to    what    extent   that  can   be   carried.      There    is 
another  case  f  upon  your  Lordships'  table,  in  which  the  question 
is,  whether  a  lease  of  999  years  may  be  granted  of  an  entailed 
estate.    I  leave  your  Lordships  to  consider  what  may  be  the 
effect  of  leases  for  999  years  of    an  entailed  estate.      Your 
Lordships  will  recollect,  that  during  that  term  of  999  years,  the 
estate  will  nominally  belong  to  one  person,  and  really  to  another ; 
that  the  consequence  will  be,  that  the  power  and  influence  of 
such  property  will  be  divided — divided,  in  a  greater  or  less 
extent,  according  to  the  possible  improvement  of  the  property, 
or  the  difference  in  the  value  of  money,  frotn  time  to  time ;  and 
at  length,  the  lessee  for  999  years  may  have  an  infinitely  better 
property  than  the  tenant  who  succeeds  to  the  entailed  estate,  and 
the  power  and  influence  arising  from  the  estate  will  be  wholly  in 
the  lessee,  and  the  tenant  of  the  ^tailzie  will  be  a  mere  annuitant.      [  «497  ] 
One  of  the  greatest  evils  affecting  another  part  of  the  United 
Kingdom  arises  out  of  the  leases  renewable  for  ever,  which  have 
been  granted  in  that  country,  where  leases  for  999  years  have 
also  been  granted,  to  a  great  extent.    Knowing  all  the  poUtical 
evils  which  have  resulted  from  that  practice,  I  take  it  upon  me  to 
say,  that  if  a  lease  for  999  years  can  be  granted  of  an  entailed 
estate  in   Scotland,   the    consequences    to  the  country  would 
be  infinitely  worse  than  any  which  can  result  from  the  strictness 
of  any  Scotch  entail.    When,  however,  Judges  in  a  court  of 
justice  take  upon  themselves  to  act  upon  what  they  conceive 
political  evils,  or  political  benefits,   and  when  they  hold  that 
entails  are  odious,  from  political  considerations,  which  is  the  only 
ground  I  know  of  upon  which  it  can  be  contended  that  entails 
are  odious,  they  should  consider,  whether,  in  endeavouring  to 
defeat  entails  in  this  manner,  they  are  not  producing  a  greater 
political  evil  than  that  which  they  are  attempting  to  avoid. 

t  The  Elgin  case,  sinoe  decided  in     the  permissive  clause  of  the  entail. 
favour  of  tiie  lease,  on  the  words  of      Vide  ante,  p.  113. 
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Case  of  the  But  I  do  not  understand  what  right  a  court  of  justice  has  to 
BEBBY*  entertain  an  opinion  of  a  positive  law,  upon  any  ground  of 
Leases,  political  expediency.  I  have  always  been  at  a  loss  to  conceive 
upon  what  ground  a  court  of  justice  was  entitled  so  to  act. 
The  Legislature  is  to  decide  upon  political  expediency ;  and  if  it 
has  made  a  law  which  is  not  politically  expedient,  the  proper 
way  of  disposing  of  that  law  is  by  an  act  of  the  Legislature,  and 
not  by  the  decision  of  a  court  of  justice.  It  is  true,  my  Lords, 
that  in  this  part  of  the  country,  in  very  ancient  times,  contrivances 
have  been  resorted  to  to  avoid  the  effect  of  a  statute,  also  a  very 
[  *498  ]  ancient  statute,  by  which  entails  were  countenanced — *I  mean 
the  statute  De  Bonis.  This  has  been  done  gradually,  and  by 
various  contrivances,  and  with  some  assistance  too  from  the 
Legislature.  The  prejudices  of  those  who  conceived  themselves 
interested  to  preserve  entails,  not  admitting  of  a  complete  repeal 
of  the  statute  De  Donis^  it  has  been,  in  effect,  partially  repealed 
by  such  contrivances,  and  these  contrivances  have  been  in  some 
degree  countenanced  by  the  Legislature.  The  effect  of  these 
contrivances  has  now  been  so  long  considered  as  established  law, 
that  it  cannot  now  be  questioned.  We  might  almost  as  well 
question  the  constitution  of  the  Legislature  itself.  Lately, 
it  has  been  my  duty  particularly  to  consider  that  subject  also, 
and  I  fear,  your  Lordships  will  be  unable  to  find  by  what  law  a 
considerable  part  of  the  constitution  of  the  Legislature  of  this 
country  has  been  formed.  It  has  been  the  work  of  time,  and  has 
been  sanctioned  by  length  of  time  ;  and  length  of  time  has 
given  sanctity  to  the  practice  of  barring  entails  in  England. 

The  learned  J.udr;es  of  the  Court  of  Session  in  Scotland  seem 
to  have  supposed  that  those  who  attend  the  decision  of  appeals  in 
this  House,  are  disposed  to  judge  of  entails  in  Scotland  according 
to  the  law  affecting  estates-tail  in  England;  and  that  they 
consider  estates-tail  in  Scotland  as  similar  to  estates-tail  in 
England.  On  the  contrary,  it  seems  to  me  impossible  to 
assimilate  the  laws  of  the  two  countries  on  this  subject.  In 
contemplation  of  the  law  of  England,  as  it  now  stands,  a  tenant 
in  tail  has  a  quasi  perpetual  inheritance ;  he  has  powers,  which 
certainly  do  not  belong  to  a  tenant  of  a  tailzied  estate  in  Scotland 
[  ^499  ]      — I  mean  a  *tailzied  property,  protected  with  all  the  clauses 
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necessary  for  that  purpose.    The  tenant  in  tail  in  England,  Case  of  the 

if  adult,  is  capable  of  rendering  himself  complete  master  of  the       bebbt' 

land,  and  making  himself  tenant  in  fee-simple,  miless  it  is  an      Leases. 

estate  held  under  grants  of  the  Crown  of  a  particular  description, 

where  the  reversion  is  in  the  Crown,  and  estates-tail,  generally, 

where  the  reversion  is  in  the  Crown.    In  the  latter  case,  a  tenant 

in  tail  may  bar  all  but  the  Crown,  though  he  cannot  bar  the 

right  of  the  Crown.    A  tenant  in  tail  in  England,  who  is  an 

adult,  being  capable  of  barring  the  entail,  is  not  bound  to  keep 

down  the  interest  of  a  mortgage  affecting  the  estate  out  of  the 

rents  of  the  estate ;  but  with  respect  to  an  infant  tenant  in  tail, 

the  rule  is  otherwise,  for  an  obvious  reason,  that  in  consequence 

of  his  infancy,  he  is  not  capable  of  making  an  absolute  disposition 

of  the  estate,  and  therefore  it  is  considered  that  those  who 

receive  the  rents  for  him,  are  bound  to  keep  down  the  interest 

daring  his  infancy.    A  tenant  in  tail  in  England  grants  a  lease, 

and  does  not  bar  the  entail.     The  lease  is  not  void,  but  it  is 

voidable.     If  he  grants  a  lease  with  warranty,  and  there  are 

assets  descending  to  the  heir  of  entail,  the  lease  is  good ;  because 

the  warranty  will  bind  the  heir  of  entail,  if  there  are  assets  to 

answer  that  warranty; — ^if  he  grants  a  lease  with  a  covenant 

binding  the  heir  of  entail,  and  there  are  assets  descending  to  the 

heir  to  answer  that  covenant,  the  heir  of  entail  is  so  far  bound, 

as  to  be  compellable  to  make  recompense  for  the  breach  of 

covenant  out  of  those  assets.     Therefore  it  is,  as  I  conceive,  that 

a  lease  by  a  tenant  in  tail  in  England  "^is  not  absolutely  void,  but       [  *500  ] 

voidable  at  the  election  of  the  heir,  and  that  it  will  probably  be 

avoided  or  not  by  the  heir,  according  to  circumstances.     The 

difference,  therefore,  between  the  condition  of  a  tenant  in  tail  in 

England  and  an  heir  of  entail  in  Scotland  is  such,  that  I  do  not 

apprehend  that  any  person  who  has  been  conversant  with  the 

law  of  England  is  likely  to  fall  into  any  of  that  confusion,  as  to 

the  nature  of  estates-tail  in  England,  and  the  nature  of  tailzies 

in  Scotland,  which  the  learned  Judges  of  the  Court  of  Session  in 

Scotland  seem  to  have  supposed. 

It  is  a  very  difficult  task,  unquestionably,  for  persons  who  are 
not  familiar  with  the  administration  of  the  law  of  any  country, 
to  apply  their  minds  so  fully  and  effectually  to  the  subject,  as 
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Case  of  tbs  those  who  are  familiar  with  it.     No  person  can  feel  that  more 

QUBENB- 

BERBT  strongly  than  myself.  Having  been  for  twelve  months  only  in 
BASES.  |.^^  situation  of  Speaker  of  the  other  House  of  Parliament,  and 
therefore  absent  from  Courts  of  Justice,  I  certainly  did  not  find 
myself,  when  I  returned  again  to  a  judicial  situation,  so  capable 
of  applying  my  mind  to  the  subject  as  I  should  have  been,  if 
there  had  been  no  interval  between  my  following  the  profession 
at  the  Bar,  and  my  holding  the  situation  of  Chancellor  of 
Ireland.  I  have  heard  that  one  of  the  most  able  men  who  ever 
sat  in  the  Court  of  Chancery  in  this  country  (Lord  Cowper), 
having  ceased  for  four  years  to  be  Chancellor,  in  consequence  of 
a  change  in  the  Administration,  when  he  afterwards  came  back 
to  the  office  of  Chancellor,  often  declared  that  he  did  not  feel 
himself  so  ready  in  the  discharge  of  his  duty  in  that  office  as  he 

[  *50i  ]  had  been  before.  Whenever,  therefore,  *I  judge  of  a  case  of 
Scotch  law,  (being  bound,  nevertheless,  by  the  situation  in  which 
I  stand,  to  form  a  judgment  upon  it  as  well  as  I  can,  and  as 
every  one  of  your  Lordships  is  bound),  I  always  have  a  jealousy 
of  myself  upon  the  subject,  and  always  endeavour  most 
particularly  to  divest  myself  of  any  thing  that  can  be  called 
English  prejudice.  I  hold  that  to  be  a  most  imperious  duty, 
because  I  must  admit  that  it  is  likely  such  prejudices  should 
exist  in  my  mind.  But  if  I  am  to  discharge  my  duty  as  a  Lord 
of  Parliament,  in  giving  my  opinion  upon  cases  of  appeal  which 
come  before  this  House,  as  long  as  the  Court  of  Appeal  shall 
remain  in  this  House,  (and  most  of  your  Lordships  must  be  in 
some  degree  at  least  in  the  same  situation),  I  must  endeavour  to 
make  up  my  mind  upon  the  subject  in  question  as  well  as  I  can, 
and  to  give  the  best  judgment  I  can  form  upon  it. 

In  judging  of  any  question  of  law,  it  has  always  appeared  to 
me  highly  important  to  discover,  in  the  first  place,  what  are  the 
principles  upon  which  persons  who  have  had  to  decide  upon  the 
same  question  of  law  have  proceeded  ;  because  I  do  not  appre- 
hend that  a  Court  of  Judicature  is  to  decide  capriciously,  or  is 
to  decide  because  it  will  have  it  so,  or  as  has  been  said  with  respect 
to  the  Court  of  Chancery  facetiously,  by  a  very  learned  person, 
Mr.  Selden,  that  a  judgment  in  the  Court  of  Chancery  was  hke 
taking  measure  of  the  Chancellor's  foot,  one  Chancellor  having 
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a  long  foot,  and  another  a  short  one.     The  object  of  every  person  Case  of  the 
in  a  judicial  situation,  and  particularly  of  a  person  in  the  office       bebbt 
of  the  noble  Lord  on  the  Woolsack,  should  be,  and  I  conceive      ^^^^^^ 
always  has  been,  to  estabUsh  certain  principles,  *by  which,  not      [  *502  ] 
only  he  shall  guide  his  own  decisions,  but  by  which  others  may 
decide  similar  cases,  and  by  which  those  who  have  to  give  advice 
on  similar  cases  may  be  able  to  give  proper  advice.    For  if  prin- 
ciples of  decision  are  not  established,  it  is  impossible  to  say  what 
will  be  the  decision  upon  any  case,  or  what  advice  ought  to  be 
given  by  those  who  are  consulted  on  the  subject.    I  have  there- 
fore been  most  anxious  to  discover  what  are  the  principles  of 
decision  which  the  Courts  in  Scotland  have  adopted  in  deciding 
upon  the  powers  of  tenants  of  tailzied  estates  in  Scotland  under 
strict  entails.     With  respect  particularly  to  their    power    of 
granting  leases,  (for  that  is  the  subject  which  is  immediately 
under  your  Lordships'  consideration),  I  find,  that  it  has  been 
generally  considered  that  a  lease  of  a  long  duration  is  a  species 
of  alienation ;  and  your  Lordships  have  accordingly  decided,  in 
the  Wctkefidd  case,  that  a   lease  of  ninety-seven  years  was  a 
species  of  alienation,  not  permitted  to  a  person  who  held  an 
estate  under  strict  entail :  and  that  a  prohibition  of  alienating 
prohibited  such   leases.     It  immediately  occurred  to  me,  to 
endeavour  to  discover  upon  what  principle  this  was  so  deter- 
mined.    The  principle,  and  the  only  principle  which  I  have 
been  able  to  discover,  is  this, — that  the  prohibition  to  alienate 
extends,  generally,  to  any  lease,  the  lease  being,  in  itself,  an 
alienation  pro  tanto,  during  the    continuance  of    that  lease, 
except  so  far  as  a  rent  is  reserved  upon  that  lease,  payable 
during  its  continuance.    I  then  proceeded  to   consider  upon 
what  ground  any  lease  by  a  person  holding  under  a  strict 
entail,   could  be  good  against  the  successors  in  that  ^entail ;      [  *^3  ] 
and  according  to  what  has  fallen,  from  time  to  time,  from 
Judges  in  Scotland,  and  what  is  to  be  found  in  text-writers 
on  the  subject,  the  rule  is  this, — ^that  a  lease  of  a  proper  dura- 
tion, and  under  certain  circumstances,  is  to  be  considered  as  a 
fair  administration  of  the  estate,  which  it  is  necessary  to  allow 
to  a  person  holding  a  tailzied  estate,  for  the  purpose  of  giving  to 
him  the  fair  benefit  of  the  estate  during  his  right  to  the  enjoy- 

«.B. ^VOL.  XX.  N 
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Ga8s  of  ths  ment  of  it ;  becaase  if  he  were  utterly  incapable  of  letting  an j 
bsbbt'     lease  whatsoever,  the  consequence  would  be,  that  he  must  either 


hold  the  property,  however  large  it  might  be,  entirely  in  his  own 
possession  (a  thing,  in  many  cases,  almost  impossible),  or  he 
must  dispose  of  the  possession  of  it  to  persons  whose  interest 
would  terminate  with  his  life.    That  inconvenience,  therefore, 
seems  to  have  been  considered  as  a  sufficient  ground  for  allow- 
ing some,  but  it  may  be  difficult  to  say  what  power  of  disposi- 
tion by  leasing,  to  a  tenant  of  a  tailzied  estate  in  Scotland.   The 
language  of  all  the  persons  who  have  spoken,  and  of  all  the 
persons  who  have  written  upon  the  subject,  has  been,  that 
they  considered  the  granting  of  leases  by  a  person  under  the 
restriction  of  a  tailzie,  as  a  due  administration  of  the  estate, 
and  a  species  of  administration  which  was  necessary  for  the 
enjoyment  of  the  estate.    It  seems  to  me,  that  a  power  thus 
yielded  to  necessity,  and  yielded  only  to  necessity,  ought  to  be 
bounded  by  the  necessity  which  compels  it  to  be  yielded ; — ^that 
is,  by  that  which,  generally  speaking,  is  compatible  with  the  future 
as  well  as  with  the  present  enjoyment  of  the  estate.  The  future  pos- 
[  *504  ]      session  of  the  estate  might  be  injured,  *if  the  land  were  let  with- 
out the  means  of  insuring  the  proper  management  of  it,  in  conse- 
quence of  the  lessee  not  having  a  certain  term  and  interest,  and 
particularly  in  a  country  in  the  state  in  which  the  greatest  part  of 
Scotland  was  a  hundred  years  ago.    Where  a  country  was  capable 
of  great  improvement,  it  would  have  been  highly  injurious  to 
have  prevented  persons,  holding  estates  under  strict  entail, 
from  granting  any  leases  whatever,  that  should  endure  beyond 
their  own  interest  in  those  estates.    The  limitation  which  I  have 
stated  seems  to  me  to  be  one  which  necessarily  arises  from  the 
principle  on  which,  as  I  conceive,  an  indulgence  in  making 
leases  to  bind  the  successor  has  been  allowed  to  tenants  in 
tail ;  and  that  the  grant  of  a  lease,  for  what  may  be  deemed  a 
long  term,  (whatever  may  be  the  length  of  term  that  may  be 
allowed),  is  not  permitted  to  a  person  holding  an  estate  strictly 
entailed,  being  prohibited  by  the  prohibition  of  alienation  ;  the 
alienation  by  lease  being  prohibited  where  the  extent  of  the  term 
granted  is  beyond  that  which  was  necessary  for  the  proper  ad- 
ministration of  the  estate.    When  I  am  asked,  what  is  to  be 
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the  limitation  of  a  lease  under  sach  circumBtanceSy  I  confess  Case  of  thb 
there  is  a  great  difficulty  in  drawing  any  line  precisely ;  but  if       bebby 
there  is  to  be  no  limitation,  it  is  perfectly  clear  that  the  property      ^^^^' 
may  be,  in  effect,  alienated ;  and  when  it  has  been  decided 
that  a  long  lease  may  be  an  alienation,  as  in  the  Wakefield 
case,  it  appears  to  me  perfectly  clear,  that  you  must  consider 
the  question  upon  every  lease  to  be,  whether  that  which  has 
been  done  is  alienation  or  administration,  according  to  circum- 
stances. 

In  judging,  therefore,  of  the  Neidpath  case,  the  first  question  [  &05  ] 
to  be  considered  is  the  length  of  duration  of  the  lease  of  Hare- 
stanes,  which  is  a  fifty-seven  years'  lease,  not  qualified  by  any 
circumstances ;  not,  for  iustance,  a  building  lease.  Was  it,  or 
was  it  not  necessary  to  the  administration  of  the  estate,  that  a 
fifty-seven  years'  lease  should  be  granted  ?  What  line  is  to  be 
drawn  between  fifty-seven  years  and  ninety-seven  years?  A 
ninety-seven  years'  lease  your  Lordships  have  determined  to  be 
not  sustainable,  on  account  of  the  length  of  time ;  a  fifty- 
seven  years'  lease  is  a  lease  that  may,  probably,  endure 
much  beyond  the  life  of  the  grantor.  It  may  be  made  by  a 
person  at  a  very  advanced  period  of  life :  his  immediate  suc- 
cessor, (his  son  perhaps)  may  also  be  at  an  advanced  period  of 
life ;  and  a  fifty-seven  years'  lease  in  such  case  likely  to  endure 
during  the  whole  time  of  the  successor's  holding.  If  it  should 
so  endure,  what  is  the  consequence?  The  administration  of 
the  estate  during  the  time  of  the  succeeding  tenant  in  tail,  is 
not  in  the  hands  of  that  tenant  in  tail ;  it  has  been  preoccupied 
by  the  person  who  preceded  him  in  the  enjoyment  of  the  estate. 
The  oonsequence  necessarily  is,  that  the  person  who  so  succeeds 
under  the  tailzie,  has  not  the  same  power  of  administration  as 
the  person  who  preceded  him  had ;  and,  generally  speaking, 
has  no  chance  of  having  the  same  power,  considering  the  ordi- 
nary term  of  human  life.  We  are  told,  that  threescore  years 
and  ten  is  the  ordinary  term  of  human  life ;  and  if  threescore 
years  and  ten  be  the  ordinary  term,  consider  how  large  a 
portion  of  that  ordinary  term  a  lease  of  fifty-seven  years  will 
occupy ;  and  what  is  the  probable  state  of  a  succeeding  heir  of 
^entail  coming  to  the  possession  of  the  estate  under  a  lease  of       [  *506  ] 

V  8 
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Case  of  the  fifty-seven  years,  granted  in  the  latter  years  of  his  predecessor. 
bekrt'  Thskt  consideration  also  called  to  my  attention  the  leases  with 
Leases,  covenants  to  renew;  for,  if  a  man  may  grant  leases  for  fifty- 
seven  years,  and  may  covenant  to  renew  those  leases  for  fifty- 
seven  years,  yearly,  as  long  as  he  lives,  what  is  likely  to  be  the 
situation  of  the  succeeding  heir  of  tailzie,  if  that  covenant  should 
be  acted  upon?  Has  the  successor,  generally  speaking,  any 
chance  whatever  of  having  the  administration  of  the  estate  in 
any  degree  ?  It  appears  to  me,  that,  considering  the  case  upon 
no  other  ground  but  the  length  of  time,  the  lease  of  Harestanes 
is  one  that  cannot  be  supported  upon  any  principle  upon  which 
I  have  heard  it  asserted,  that  an  heir  of  tailzie,  who  is  prohibited 
from  alienating,  and  who  has  not  a  power  to  grant  leases  ex- 
pressly given  to  him,  can  grant  a  lease ;  and  upon  that  ground 
alone,  I  should  be  of  opinion  that  that  lease  is  capable  of  im- 
peachment. But  there  is  upon  that  case  another  consideration, 
which  is,  the  question  of  grassum.  I  cannot  understand  what 
the  Lords  of  Session  in  Scotland  conceive  grassum  to  be.  In 
my  mind,  grassum,  as  taken  on  the  leases  in  question,  is  nothing 
more  nor  less  than  anticipation  of  rent — ^it  is  taking  rent  before- 
hand. A  noble  Lord,  whom  I  see  in  his  place,  will  recollect  the 
common  expression  in  Ireland,  of  fining  down  the  rent.  What 
is  a  grassum  but  fining  down  the  rent  ?  Is  there  any  distinc- 
tion ?  I  can  find  none.  Then,  if  grassum  is  fining  down  the 
rent,  what  is  grassum  but  rent?  rent  paid  beforehand  to  the 
granter  of  the  lease,  instead  of  being  paid  annually  to  whoever 
[  *507  ]  Bhould  be  *owner  of  the  estate.  But  the  objection  which  I  state 
does  not  depend  upon  this  reasoning  alone :  the  Courts  in  Scot- 
land have  determined  that  grassum  is  rent ;  they  have  deter- 
mined that  it  is  rent  with  respect  to  teinds,  and  with  respect  to 
superiors ;  and  in  all  cases,  except  in  the  case  of  tailzied  estates, 
grassum  is  admitted  to  be  rent.  Such  have  been  the  decisions 
of  the  Courts  in  Scotland.  Now,  what  can  be  the  distinction 
between  the  same  thing  with  respect  to  an  heir  of  tailzie,  and 
with  respect  to  other  persons?  When  an  heir  of  tailzie  in 
possession  receives  a  sum  of  money  on  granting  a  lease,  for 
what  does  he  receive  it?  He  receives  it,  because  the  rent 
reserved  upon  the  lease  which  he  grants,  is  so  much  less  than 


▼oi^xx.]         1819.    H.  L.    1  BLIGH,  507—508.  181 

the  value  of  the  land.  Grassum  would  not  be  given  to  bim,  Casb  of  the 
unless  the  land  was  let  by  the  lease  at  an  under  rate.  It  is  bsuit 
therefore  neither  more  nor  less  than  rent  received  by  anticipa-  ^-"^sm. 
tion,  and  received  by  one  heir,  instead  of  being  received  by  a 
succession  of  heirs.  In  the  WestshieUs  case,  a  very  extraordinary 
distinction  was  attempted  to  be  made.  The  Court  of  Session  held, 
that  though  what  was  granted  by  the  name  of  grassum  was  not 
rent,  yet  what  was  given,  not  by  the  name  of  grassum,  but  in  the 
shape  of  bonds  for  the  payment  of  money  at  future  periods, 
was  rent.  It  appears  to  me  that  both  were  the  same  thing. 
What  difference  is  there  betwixt  my  receiving,  upon  my  grant- 
ing a  lease,  1002.  or  my  receiving  lOOZ.  in  ten  years,  at  the  rate 
of  102.  a  year,  with  interest  ?  Therefore,  in  the  Westshidls  case 
it  appears  to  me,  that  the  bonds  which  it  was  determined  should 
go  to  the  succeeding  heir  of  entail  as  rent,  were  just  the  same 
thing  as  the  grassum  taken  in  the  *same  lease.  I  cannot  dis-  l  *^^  ] 
tinguish  between  the  two.  In  that  case  no  question  was  made 
with  respect  to  the  grassum ;  and  I  beUeve  there  were  reasons 
why  the  person  who  claimed  the  benefit  of  the  bonds  did  not 
think  fit,  either  to  resort  to  his  father's  assets,  for  the  purpose 
of  demanding  a  proportion  of  the  grassum,  or  to  attempt  to  set 
aside  the  leases  which  had  been  granted,  provided  he  received 
the  bonds  remaining  due  in  Ueu  of  rent.  The  effect  of  grassum 
is  also  to  be  considered  in  another  point  of  view,  which  more 
particularly  relates  to  the  case  of  the  Queensberry  estate  than 
to  that  of  the  Neidpath  estate ;  and  yet,  to  a  certain  degree,  it 
respects  the  Neidpath  estate  also,  if  the  opinion  that  the  rent  to 
be  reserved  upon  a  lease  to  be  granted  by  a  person  in  possession 
of  a  tailzied  estate  in  Scotland  must  be  the  last  reserved  rent,  is 
well  founded.  Upon  what  principle  that  opinion  is  founded,  I 
am  utterly  unable  to  discover;  for,  if  nothing  is  said  in  the 
deed  of  entail  upon  the  subject  of  rent,  I  cannot  see  why  the 
person  who  is  in  possession  of  an  entailed  estate  cannot  grant 
a  lease  for  half  the  last  rent,  as  well  as  for  the  last  rent.  I  can 
see  no  just  ground  of  distinction :  I  see  nothing  upon  which  I 
can  found  a  principle  of  decision,  to  make  a  distinction  between 
these  two  cases ;  and  therefore  I  so  far  agree  with  those  Lords 
of  Session  who  held  that  the  tenant  of  an  entailed  estate  may 
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Cabs  op  the  let  down  the  rent.    They  must  bo  hold,  if  they  mean  to  be  con- 

bebbt"     sistent,  where  there  Ib  no  express  prohibition  to  the  contrary ; 

Leases,  j^^  -j  ^^^  tenant  of  a  tailzied  estate  has  power  to  grant  a  lease 
for  any  term,  where  there  are  no  express  words  in  the  deed  of 

r  *&09  ]  entail  to  prohibit  it,  if  there  is  nothing  in  the  deed  *of  entail  to 
prohibit  granting  for  less  than  the  old  rent,  there  is  nothing  to 
limit  the  terms  on  which  the  lease  may  be  granted ;  and  conse- 
quently to  be  consistent,  those  who  hold  that,  where  there  is  no 
express  prohibition,  a  lease  may  be  granted  for  any  term,  mast 
also  hold  that  the  rent  may  be  let  down,  and  that  the  lease  may 
be  granted  at  any  rent.  Most  of  the  Lords  of  Session,  how- 
ever, are  of  opinion,  that  the  old  rent  must  be  reserved ;  and  a 
very  distinguished  person,  whose  sentiments  upon  that  subject 
have  been  read  by  the  noble  and  learned  Lord,  seems  to  have 
conceived  that  there  can  be  no  question  but  that  the  old  rent 
must  be  reserved.  But  upon  what  principle  ?  I  can  see  none. 
If  a  person  who  is  in  possession  of  an  entailed  estate  can  defeat 
his  successor,  by  granting  a  lease  upon  a  grassum,  I  can  see  no 
ground  for  holding  that  the  rent  reserved  must  be  the  old  rent, 
or  that  it  may  not  be  any  rent  however  small.  But,  if  the  lease 
is  granted  upon  a  grassum,  and  the  old  rent  is  nominally  re- 
served, is  the  rent  so  reserved  in  effect  really  and  truly  the  old 
rent  ?  Does  it  produce  the  same  thing  ?  Certainly  not.  Tour 
Lordships  know,  from  what  has  been  stated  in  the  case  of  the 
Queensberry  estate,  the  effect  of  the  grassums  taken,  and  the 
consequent  burdens  brought  upon  the  estate,  if  with  respect  to 
others,  grassum  is  to  be  considered  as  rent ;  but,  between  the 
Duke  of  Buccleuch  and  the  late  Duke  of  Queensberry,  is  it  not 
to  be  considered  as  rent,  and  that,  consequently,  the  net  rent 
now  to  be  received  is  not  the  same  net  rent  which  was  received 
previous  to  the  leases  in  question. 

[  *610  ]  Looking  at  the  cases  which  have  been  decided,  it  ^strikes  me 

that  the  case  of  Leslie  v.  Ormef  which  came  before  this  House 
during  the  time  Lord  Thurlow  held  the  ofice  of  Chancellor,  has 
established  certain  principles  upon  which  I  should  wish  to  decide 
the  present  case.  The  case  of  Leslie  v.  Orme  was  this:  an  entail 
had  been  created  in  the  year  1692,  by  a  person  of  the  name  of 
Patrick  Leslie,  by  which  he  disposed  of  lands  in  entail,  (with 
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the  nsnal  words  prohibiidng  alienation,)  to  his  second  son  George  c>^sb  of  thx 
Leslie.  The  words  of  prohibition  contained  in  the  deed  of  entail  ^bh^y" 
were,  "  that  it  should  not  be  lawful  to  the  said  George  Leslie,  Lhasbb. 
and  the  said  heirs  of  tailzie,  to  sell,  annailzie,  or  dispone  the 
lands  and  others,  or  any  part  thereof,  provided  to  them,  herit- 
ably or  irredeemably,  or  under  reversion,  nor  to  grant  infeft 
ments  of  annualrent,  or  yearly  feuduties  thereof/'  There  fol- 
lowed in  the  deed  of  entail  these  words :  "  Nor  to  let  tacks  in 
diminution  of  the  true  worth  and  rental  they  paid  before  the 
said  tack."  This  deed  of  entail  therefore  generally  prohibited 
alienation,  and  expressly  prohibited,  not  the  setting  tacks  for 
any  duration  of  time,  but  the  setting  tacks  ''  in  diminution  of 
the  true  worth  and  rental  they  paid  before  the  said  tacks."  A 
subsequent  deed  was  executed  according  to  the  power  vested  in 
the  party  for  that  purpose,  taking  notice  of  the  former  deed  of 
the  8th  November,  1692,  and  reciting,  that  by  that  deed  it  was 
prohibited,  conditioned,  and  declared,  ''  that  it  should  be  nowise 
leisome  and  lawful,  nor  in  the  power  of  the  heirs  of  tailzie 
therein  named,  to  set  tacks  of  the  lands  therein  specified,  in 
diminution  of  the  true  worth  and  rental  they  paid  before  the  said 
tacks ;  *'  and  that  *for  the  reason  stated,  he  was  disposed  to  change  C  ^^^H 
this  clause,  and  that  he  had  power  to  do  so ;  and  therefore  he 
did,  with  consent  and  advice  of  his  son  George  Leslie,  "  dis- 
pense with,  and  annul  the  clause  above  specified,  as  freely  in  all 
respects  as  if  the  same  had  never  been  conceived  or  insert  in  the 
bond  of  tailzie  above  deduced : "  the  effect  of  which  was,  to  strike 
out  of  the  former  deed  of  entail  the  words  prohibiting  leases :  but 
these  words  were  added :  "  So  that,  in  all  time  hereafter,  it  shall 
be  leisome  and  lawful  to  any  of  my  said  heirs  of  tailzie,  to  grant 
tacks  and  assedations  on  any  part  of  the  lands  contained  in  the 
said  tailzie,  and  that  under  the  present  rental,  if  they  shall  think 
fit  and  expedient,  without  incurring  any  hazard  or  danger  in  and 
through  the  foresaid  irritant  clause,  which  is  hereby  abrogate 
and  taken  away."  Now,  my  Lords,  taking  these  two  instru- 
ments together,  it  seems  to  me  that  there  is  a  general  prohi- 
bition of  alienation ;  and  that  there  is  an  express  power  of 
granting  leases,  and  of  granting  those  leases  without  limitation 
of  tearm,  and  at  any  rent,  under  the  present  rental.    Unless  the 
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Oabe  of  the  prohibition  of  alienation  extended  to  prohibit  long  leases,  there 

mmr'     was  in  these  instruments  nothing  that  prohibited  long  leases ; 

Leases.  ^J^^  ^^  jg  perfectly  clear,  that  not  only  the  granter  of  the  entail, 
but  the  Ooart  of  Session,  did  conceive  that  there  was  something 
prohibiting  long  leases ;  for,  when  they  came  to  decide  upon  the 
leases  granted,  they  declared  themselves  to  be  deciding  upon  the 
supposition  that  the  person  in  possession  under  the  deed  of 
tailzie    acted    in  the    execution    of   the  power  of  leasing  so 

[«512]  granted;  and  they  expressed  *this  to  be  their  construction  of 
the  settlement,  in  the  words  of  their  decision. 

The  first  person  who  came  into  possession  of  the  estate  under 
this  entail,  was  a  person  of  the  name  of  Peter  Grant,  who  took 
the  name  of  Leslie ;  and  he  having  had  a  litigation  with  respect 
to  his  title,  was  involved  in  considerable  expense ;  and  a  person 
of  the  name  of  Orme,  who  had  been  employed  by  him  to  direct 
that  business,  had  considerable  demands  upon  him  for  money 
on  that  account.  Part  of  the  property  consisted  of  a  house 
called  Fettemear,  which  had  been  a  mansion-house,  but  at  that 
time  was  in  great  decay,  and  not  capable  of  being  inhabited. 
Mr.  Orme  obtained  a  lease,  dated  the  29th  March,  1769,  of  that 
part  of  the  estate  for  the  term  of  four  nineteen  years,  at  the 
rent  which  had  been  before  reserved  upon  &  former  lease.  The 
consideration  for  this  lease  was  part  of  the  debt  due  to  Orme ; 
and  the  remainder  of  that  debt  was  to  be  satisfied  by  means  of 
another  instrument,  enabling  Orme  to  withhold  a  part  of  the 
rent  reserved  by  the  lease  till  the  whole  of  that  debt  should  be 
discharged.  Orme  also  obtained  other  instruments  after  men- 
tioned from  Mr.  Leslie  Grant.  At  length,  the  property  com- 
prised in  the  entail  came  into  the  hands  of  the  person  who 
disputed  the  lease,  and  sought  to  reduce  all  the  instruments 
obtained  by  Orme  from  Leslie  Grant,  as  contrary  to  the  powers 
which  were  vested  in  Leslie  Grant  by  the  deed  of  entail ;  and  he 
likewise  endeavoured  to  reduce  them,  upon  the  ground  of  frauds 
practised  upon  Leslie  Grant  by  Orme.  The  question  of  fraud 
was  a  distinct  question,  and  it  was  determined  that  it  was  not 

[  *5is  ]  competent  *to  the  person  who  then  sought  to  investigate  the 
transactions,  to  impeach  them  on  this  ground ;  and  the  question 
which  finally  came  before  the  Court  was  upon  the  effect  of  the 
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instmments  executed  by  Mr.  Leslie  Grant.  The  Lord  Ordinary,  Cabb  op  thb 
in  his  interlocutory  found,  with  respect  to  the  tack  dated  29th  berrt 
March,  1769,  whereby  Leslie  Grant,  in  consideration  of  the  sum  l-*^™. 
of  9922. 15«.  G^d.  sterling  of  premium  or  entry-money,  discounted 
and  allowed  to  him  out  of  a  larger  sum  due  by  him  to  Orme, 
conform  to  accounts  settled  between  them,  set  in  lease  the  lands 
and  baronies  of  Balquhain  and  Fettemear  to  Orme,  for  the 
space  of  four  nineteen  years,  from  and  after  the  term  of  Whit- 
sunday, 1769,  for  a  rent  or  tack-duty  of  9,062Z.  8s.  3d.  Scots : 
That  as  by  the  two  deeds  of  entail,  the  heirs  of  entail  were  put 
under  no  restriction  as  to  the  number  of  years  for  which  leases 
might  be  granted,  they  were  at  liberty  to  grant  leases  for  any 
term  of  years  they  thought  proper,  and  therefore  sustained  the 
defence,  and  assoilzied  the  defender  from  the  reduction  of  his 
tack,  in  so  far  as  challenged  on  account  of  its  being  granted 
for  such  an  unusual  term  of  years,  "  seventy-six  years ;  "  and  in 
so  far  as  this  tack  was  challenged  on  account  of  its  being  granted 
for  a  rent  or  tack-duty  below  what  the  lands  and  estate  were 
worthy  and  did  or  might  have  paid.  The  Lord  Ordinary  found, 
that  though,  by  the  tailzie  of  said  estate,  in  1692,  the  heirs  of 
entail  were  restrained  from  setting  tacks  in  diminution  of  the 
true  worth  and  rental  they  paid  before  the  said  tacks,  as  the 
entailer  by  another  deed  in  1707  did  dispense  with  and  annul 
that  clause,  sicklike  and  as  freely  as  if  the  *same  had  never  [  *5i4  ] 
been  conceived  nor  insert  in  the  bond  of  tailzie ;  declaring  the 
same  to  be  void  and  null  in  all  time  coming,  so  that  in  all  time 
thereafter  it  should  be  leisome  and  lawful  to  any  of  the  said 
heirs  of  tailzie  to  grant  tacks  of  any  of  the  lands,  and  that 
under  the  present  rental,  if  they  should  think  fit  and  expedient, 
without  incurring  any  hazard  or  danger  in  and  through  the 
aforesaid  irritant  clause,  which  was  thereby  abrogate  and  taken 
away.  The  Lord  Ordinary  then  "  found  that  the  tack  in  1769 
was  not  liable  to  challenge  by  the  pursuer  as  granted  for  an 
under  rent  or  tack-duty ;  and  separatim  found,  that  the  said  tack- 
duty  of  9,062  8«.  M.  with  the  discount  given  of  992Z.  15$.  ^d. 
sterling,  in  name  of  premium  or  grassum,  was  superior  to  any 
rent  these  lands  did  then  pay  or  had  formerly  paid,  and  there- 
fore upon  that  ground  also  sustained  the  defence,  and  assoilzied 
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Cask  of  the  the  defender  from  the  reduction  of  that  tack."    The  latter  part 
BBRBT       of  this  finding  showsi  that  at  the  time  of  that  decision,  there 


was  not  so  perfectly  clear  an  opinion  of  what  was  the  constraction 
of  the  words  '*  the  true  worth  or  rental/'  contained  in  the  first 
deed  of  entail,  as  is  now  alleged ;  and  the  parsuer  had  attempted 
to  impeach  the  lease,  as  granted  for  a  rent  or  tack-daty  below 
what  the  estate  and  lands  were  worth,  and  did  or  might  have 
paid.  The  third  deed  under  challenge,  was  an  obligation  and 
assignation  of  even  date  with  the  tack  thus  granted  by  Leslie 
Grant  to  Orme,  whereby,  for  the  causes  therein  expressed, 
Leslie  Grant  assigned  to  Orme,  his  heirs,  &c.  for  his  own  behoof 
and  that  of  the  other  creditors  of  Leslie  Grant,  therein  men- 
[  *^i^  ]  tioned,  the  *sum  of  4,4702.  Is.  9d.  Scots,  being  the  balance  of 
the  above  tack-duty  over  and  above  S,600Z.  reserved  to  Leslie 
Grant;  this  instrument  containing  a  discharge  of  the  said 
4,4702.  Is.  9d.  of  the  said  tack-duty,  until  such  time  as  the  debts 
above  mentioned  should  be  satisfied ;  and  with  this  proviso,  that 
in  case  any  of  the  heirs  of  tailzie  should  refuse  to  ratify  these 
his  deeds,  the  aforesaid  tack-duty  of  9,0622.  8s.  Sd.  Scots  should 
be  restricted  to  3,6002.  until  the  aforesaid  debts  should  be  paid. 
Upon  this  the  Lord  Ordinary  found,  that  the  assignment  and 
restriction  of  the  tack-duty,  for  the  purposes  therein  mentioned, 
viz.  for  payment  of  the  debts  contracted  by  Leslie  Grant,  who 
held  the  estate  under  the  foresaid  entail  prohibiting  the  con- 
tracting of  debts,  the  restriction  of  the  tack-duty,  and  the  as- 
signment of  the  surplus  of  the  tack-duties  to  Orme  in  payment 
and  satisfaction  of  the  debts  due  to  him  and  the  other  creditors 
mentioned  in  the  deed,  could  not  be  effectual  beyond  the  life  of 
Leslie  Grant,  and  such  of  the  other  heirs  of  entail  as  should 
ratify  and  confirm  the  same ;  and  as  it  was  accordingly  ratified 
and  confirmed  by  the  pursuer's  father,  the  Lord  Ordinary  sus- 
tained the  defence,  and  assoilzied  the  defender  from  the  reduc- 
tion of  the  said  deed,  so  far  as  respected  the  restriction  of  the 
tack-duty  and  assignment  of  the  surplus  over  and  above  the 
8,6002.  during  the  lifetime  of  Leslie  Grant,  and  of  the  pursuer's 
father ;  but  reduced  the  same,  so  far  as  regarded  the  restriction 
and  assignment  of  the  tack-duty  from  and  after  the  death  of  the 
pursuer's  father,  and  reduced  the  same  accordingly.     The  re- 
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dacing  the  rent  for  the  purpose  of  paying  *debt8  was  not  within  Cask  of  thb 
the  power  of  leasing  which  had  been  granted,  and  was  a  mode  bbbbt 
of  charging  the  estate  with  those  debts,  which  was  expressly 
restrained  by  the  deed  of  entail ;  and  yet  Leslie  Grant  might 
have  done  the  very  same  thing  in  another  way,  if  he  might  have 
granted  a  lease  at  a  less  rent,  instead  of  granting  it  for  the  larger 
rent,  and  thus  might  have  given  the  benefit  of  the  depression  of 
the  rent,  to  the  extent  in  which  a  benefit  was  intended  to  be 
given  by  this  deed,  which  was  fomid  not  to  be  according  to  the 
powers  which  he  had.  I  mention  this,  particularly  with  this 
view,  that  it  is  perfectly  clear  that  the  Court  of  Session,  at  that 
time,  did  not  consider  that  what  a  man  might  have  done  in  one 
way,  he  therefore  could  do  in  another.  The  interlocutor  farther 
noticed,  that  the  tack  of  the  29th  March,  1769,  reserved  to  Leslie 
Grant,  his  heirs  and  assigns,  a  faculty  or  privilege  to  resume  the 
possession  of  the  mansion-house,  offices,  and  gardens,  and  mains 
of  Fettemear,  upon  twelve  months'  premonition,  upon  an  abate- 
ment from  the  tack-duty  of  4802.  4«.  lOd.  Scots,  but  that  that 
reservation  had  by  deed  in  August,  1769,  been  discharged  and 
annulled,  so  far  as  respected  assigns,  and  was,  by  deed  of  the 
7th  September,  1778,  again  restricted  and  limited  to  Leslie  Grant 
himself,  and  the  heirs  male  of  his  body.  Upon  this  the  Lord 
Ordinary  found,  that  as  the  said  Leslie  Grant  was  under  no 
restraint  or  limitation  from  granting  tacks  of  all  or  any  parts  of 
the  said  estate,  and  for  such  rent  or  tack-duty  as  he  thought 
proper,  there  laid  no  challenge  at  the  pursuer's  instance,  either 
of  the  tacks  themselves,  as  comprehending  what  was  denominated 
the  mansion-house,  ^offices,  &c.  of  Fettemear,  or  restriction  of  [  *5i7  j 
the  aforesaid  reserved  faculty  to  the  exclusion  of  the  heirs  and 
assignees  of  Leslie  Grant,  other  than  the  heirs  male  of  his  body, 
and  therefore  assoilzied  the  defender  from  the  reduction  of  the 
several  restrictions  of  the  said  faculty.  The  Lord  Ordinary  then, 
after  noticing  that  the  pursuer  insisted  that  the  unlimited  power 
of  granting  tacks,  for  any  number  of  years,  without  limitation, 
ought  not  to  comprehend  the  mansion-house,  offices,  &c.  of 
Fettemear,  as  being  the  principal  mansion-house  of  the  family, 
found  that  there  was  no  evidence  that  it  was  the  mansion-house 
of  the  family,  or  had  been  occupied  and  possessed  as  such,  for 
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Cask  of  the  many  years  before,  bat  was,  in  a  great  measure,  rainoas  and 
QnsKHs- 
BESBT       waste,  and  as  the  tailzie  itself  made  no  such  exception,  repelled 


that  reason  of  reduction.  The  last  deed  under  challenge,  was 
a  tack  or  contract  11th  September,  1778,  whereby  Leshe  Grant 
did,  for  the  causes  and  considerations  therein  mentioned,  not 
only  ratify  the  aforesaid  tacks,  but  prorogated  the  same  for  the 
further  term  of  nineteen  years,  upon  receiving  payment  of  a 
premium  or  grassum  of  251.  sterling,  and  the  Lord  Ordinary 
sustained  the  defence  against  the  reduction  of  this  tack,  and 
assoilzied  the  defender.  The  case  afterwards  came  before  the 
Lords  of  Session,  and  the  Court  so  far  differed  from  the  Lord 
Ordinary,  that  they  sustained  the  reasons  of  reduction  of  the 
deed  of  restriction  granted  by  Peter  Leslie  Grant  to  Orme, 
dated  the  6th  day  of  August,  1769,  and  of  the  deed  of  restriction 
and  tack  granted  by  Peter  Leslie  Grant  to  Orme,  dated  7th  of 
September,  1778,  and  also  of  the  tack  granted  by  the  said  Peter 
[  •618  ]  Leslie  ♦Grant  to  Orme,  dated  the  11th  of  September,  1778 ;  and 
remitted  to  the  Lord  Ordinary  to  proceed  accordingly.  The 
Lords  of  Session,  therefore,  agreed  with  the  Lord  Ordinary  with 
respect  to  the  power  of  granting  leases  at  any  rent,  and  without 
any  restriction  as  to  the  term,  under  the  words  contained  in  the 
second  deed  of  entail,  but  held  that,  notwithstanding  the  terms 
of  that  power,  and  although  that  power  was  granted  in  general 
words,  extending  to  all  the  estate,  without  any  exception  of  the 
mansion-house,  the  mansion-house  and  lands  could  not  properly 
be  considered  within  the  terms  of  that  power,  because  they  were 
the  mansion-house  and  residence  of  the  family,  the  Lords  finding 
that  Fettemear  was  a  mansion-house,  against  the  finding  of  the 
Lord  Ordinary.  They  also  considered  the  subsequent  lease,  by 
which  an  additional  term  of  years  was  added  to  the  first  term  of 
four  nineteen  years,  as  not  within  the  power ;  and  the  decision  of 
the  Court  of  Session  was  affirmed,  on  appeal,  by  this  House. 

I  conceive,  therefore,  that  in  this  case  of  Leslie  v.  Orme,  the 
Court  of  Session,  and  this  House  affirming  what  was  done  by 
the  Court  of  Session,  have  established  by  their  decision,  as  far 
as  that  decision  has  any  authority,  that  the  lease  in  question,  in 
the  case  of  Leslie  v.  Orme,  was  to  be  sustained  under  the  express 
power  given  by  the  deeds  of  entail ;  and  that,  therefore,  it  waa 


TOL.XX,]         1819.    H.  L.    1  BLIGH,  518—520.  189 

to  be  in  all  respects  in  conformity  with  that  power ;  that  it  was  Cass  of  thb 
the  express  power  under  that  settlement  which  enabled  Leslie      bbbbt 
Grant  to  grant  a  lease  of  that  long  endurance,  and  at  the  rent      Abases. 
reserved,  and  to  take  the  grassum  which  he  did  take.    I  cannot 
conceive  how  there  could  ^otherwise  be  a  question  with  respect      [  •siQ  ] 
to  the  lease  which  was  sustained.    If  Leslie  Grant  could  have 
made  that  lease,  though  everything  had  been  thrown  out  of 
the  entail  which  expressly  gave  that  power,  would  first  the  Lord 
Ordinary,  and  then  the  Court  of  Session,  have  expressly  sus- 
tained the  lease  as  good  by  force  of  the  power,  the  Court  of 
Session,  in  construing  that  power,  holding  by  implication,  con- 
trary to  the  express  words,  that  the  mansion-house,  and   the 
lands  adjoining  it,  were  not  within  that  power.    Under  these 
circomstances,  therefore,  I  conceive  that  the  case  of  Leslie  v. 
Orme  tends  to  show  that  that  which  is  now  said  to  have  been  the 
old  law  of  Scotland,  was  not  considered  as  the  law  at  that  time. 
It  seems  also  clear,  that  the  power  which  an  heir  of  tailzie  has 
to  grant  leases,  so  far  as  he  has  that  power,  is  subject  to  the 
exception  with  respect   to  the  mansion-house,  and  the  lands 
which  belong  to  it ;  an  exception  which  indeed  is  pretty  generally 
admitted.     That  exception  was  understood  both  by  the  Lord 
Ordinary  and  the  Court  of  Session ;  for  though  the  Lord  Ordinary 
did  not  determine,  as  the  Court  afterwards  did,  with  respect  to 
the  house  and  land,  it  appears  that  he  considered  the  house  as 
not  the  mansion-house,  but  waste,  though  he  also  relied  on  the 
general  words  in  the  power,  including  all  the  estate  without  ex- 
ception.    The  Court,  on  the  contrary,  considered  that  Fettemear 
was  properly  the  mansion-house  of  the  estate,  and  therefore  not 
properly  comprised  within  the  leasing  power,  notwithstanding 
the  words  of  that  power,  which  extended  to  the  whole  pro- 
perty.     The  result   appears   to  be,  that  it  was  then  under- 
stood that  an  heir  of  tailzie  cannot  grant  a  lease  of  the  entailed 
*mansion-house  and  lands  occupied  with  it,  but  that  they  shall      [  *520  ] 
be  reserved  for  the  use  of  the  next  heir  of  tailzie,  when  he 
comes  to  the  enjoyment  of  the  estate.    Upon  what  principle 
can  that    have  been   determined?     It   can  only   have   been 
determined  upon  this  principle,  that  the  heir  of  tailzie  who 
is  in   possession  has  generally  no  right  to  grant  a  lease   but 
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CA8B  OF  THE  for  tho  poTposes  of  his  own  enjoyment  of  the  property ; 
Bw^  ^^^  therefore  he  has  no  right  to  grant  the  mansion-house, 
Lbabbb.  because  that  is  not  necessary  for  his  enjoyment  of  the  property, 
according  to  the  view  of  the  creator  of  the  entail,  who  is  sup- 
posed  to  have  intended  that  the  person  in  possession,  as  heir  of 
tailzie,  should  have  the  mansion-house,  and  the  lands  belonging 
to  it,  for  his  own  occupation.  This  appears  to  me  to  show  de- 
cisively what  is  the  principle  upon  which  any  lease  by  the  heir 
of  entail  must  stand,  unless  granted  under  an  express  power ; 
for  I  cannot  imagine  on  what  ground  the  mansion-house  and  the 
lands  adjoining  it  are  excepted  from  the  general  power  of  leasing 
attributed  to  the  tenant  in  possession  of  an  entailed  estate,  with- 
out any  express  words  for  the  purpose,  unless  the  power  of 
leasing  is  to  be  considered  as  arising  from  the  necessity  of 
leasing  for  the  purpose  of  enjoyment,  and  therefore  not  extend- 
ing  beyond  that  necessity.  For  what  reason  was  it  determined 
in  Leslie  v.  Orme,  that  the  lease  for  four  nineteen  years  was 
not  a  lease  struck  at  by  the  prohibition  of  alienation  ?  Because 
the  power  of  leasing  given  to  the  tenant  in  tail,  gave  him  a  right 
to  grant  a  lease  at  any  rent  he  pleased ;  and  if  the  lease  was 
good  at  any  rent  he  pleased,  the  reason  for  avoiding  the  lease, 
on  the  ground  of  alienation,  did  not  apply. 
[  *52l  ]  With  respect  to  the  case  of  the  Queensberry  estate,  *in  which 

the  Duke  of  Buccleuch  is  the  person  complaining  to  your  Lord- 
ships, the  word  ''  alien  "  is  not  contained  in  the  deed  of  entail, 
but  the  prohibition  uses  only  the  word  "  dispone ;  '*  and  the 
question  is,  Whether  the  word  ''  dispone  "  is  equally  effectual  for 
the  purpose  as  the  word  "  alien  ? "  I  will  not  trouble  your 
Lordships  by  going  through  all  that  is  to  be  found  in  Acts  of 
Parliament,  and  in  text-writers,  upon  the  effect  of  the  word 
''  dispone."  It  appears  to  me,  that  it  is  fully  equivalent  to  the 
word  ''  alien,"  and  that,  in  this  very  settlement  of  the  Queens- 
berry  estate,  it  is  unquestionably  used,  as  already  stated  by  the 
noble  and  learned  Lord,  as  equivalent  to  the  word  ''alien.'* 
Upon  that  subject,  I  am  relieved  from  difficulty  by  the  opinions 
of  the  Lords  of  Session,  because  a  great  majority  are  of  opinion, 
that  the  word  "  dispone ''  has  in  this  deed  of  entail  the  same  effect. 
The  next  consideration  respects  the  alternative  leases ;— ^the 
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leases  which  are  to  endore  for  so  many  years,  if  such  be  the  Cask  ov  the 

Qll  If  ffTffl  I 

power,  and  so  on,  till  reduced  to  nineteen  years.  It  appears  to  bebbt 
me,  that  such  a  letting  of  an  estate  cannot  be  deemed  a  proper  L^^™- 
administration  ;  for  how  is  the  person  who  succeeds  to  the  estate 
tail  to  ascertain  for  what  term  the  lease  is  to  endure  ?  By  the 
terms  of  the  lease,  the  endurance  is  to  be,  first,  decided  by  the 
Court  of  Session,  and,  lastly,  by  this  House.  In  the  mean  time, 
what  is  to  become  of  the  rent?  How  is  the  property  to  be 
managed  ?  How  is  the  rent  to  be  paid  ?  Upon  a  lease  which  is  to 
bind  the  succeeding  heir  of  entail,  that  succeeding  heir  of  entail 
ought  to  know  immediately  to  what  extent  he  is  bound ;  *he  ought  [  *522  ] 
to  have  the  power  to  go  immediately  to  the  person  who  is  the 
tenant,  and  say, — "  Give  me  the  rent  reserved  by  that  lease.*' 
Bat  the  succeeding  heir  of  entail  under  these  leases  must  wait 
until  the  decision  by  the  Court  of  Session,  or  by  this  House,  shall 
have  ascertained  their  validity  and  extent,  or  he  must  receive 
mider  some  convention  between  the  parties,  or  under  a  protest, 
to  avoid  affirming  the  leases ;  and  until  such  decision,  he  cannot 
know  to  what  extent  he  is  bound  by  the  leases.  Is  that  the  state 
in  which  the  succeeding  heir  of  entail  is  to  be  placed  ?  And  can 
that  be  deemed  a  legal  disposition  of  the  estate,  which  has  such 
an  effect  ?  It  appears  to  me,  therefore,  that  these  alternative 
leases  cannot  be  good,  because  the  term  is  not  certain.  What  is 
a  lease  for  a  term  ?  A  lease  must  have  a  certain  ish,  according 
to  the  law  of  Scotland.  What  is  the  certain  ish  of  these  alterna- 
tive leases  ?  Will  any  of  your  Lordships  be  able  to  tell  me, 
mitil  this  House  has  decided  the  case  ? — Can  any  of  your  Lord- 
ships say  what  is  the  ish  ?  Is  it  a  good  lease  according  to  the 
law  of  Scotland,  independent  of  any  other  consideration,  not 
having  a  certain  ish  ? 

There  is  another  question  which  arises  upon  the  covenants  to 
renew,  from  time  to  time,  by  annually  granting  leases  for  nine- 
teen years.  These  covenants  to  renew  have  no  operation  beyond 
this, — they  obliged  the  person  who  entered  into  these  covenants, 
to  renew,  at  the  rent  agreed  upon  between  the  parties  from  time 
to  time,  during  his  life,  however  long  the  duration  of  that  life 
might  be.  Supposing  a  lease  upon  a  grassum  with  a  oovenant 
of  thftt  description  by  a  person  of  two  or  three  and  twenty,  who 


Lkabbh. 

[•628] 


192  1819.    H.  L.     1  BLIGH,  622—524.  :b.b. 

Cabb  of  thb  *inight  live  fifty  or  sixty  years  afterwards.  The  grassum  to  be 
BXBBT  paid  upon  such  a  lease  onght  to  be  calculated  according  to  the 
value  of  the  life  of  that  person,  as  the  lease  would  be,  in  effect, 
a  lease  for  nineteen  years,  and  for  as  many  additional  years  as 
the  life  of  that  person  would  probably  endure,  which,  upon  the 
contingencies  of  lives,  is  an  operation  of  calculation. 

The  question  of  grassum  is  in  some  respects  a  distinct  ques- 
tion, though  it  operates  both  with  respect  to  the  alternative 
leases  and  the  covenant  to  renew.  The  question  with  respect  to 
grassum  applying  to  the  Neidpath  estate,  is  a  question  not 
depending  upon  any  particular  words  in  the  deed  of  tailzie,  but 
simply  upon  the  right  which  a  tenant  in  tail  has  to  make  leases 
of  the  estate  tailzied ;  for  although  there  is  a  particular  power 
contained  in  that  entail,  that  power  does  not  apply  to  any  of  the 
leases  which  have  been  granted  ;  and  consequently  the  question 
in  the  Neidpath  case  is,  What  is  the*  effect  of  the  grassum  upon 
a  lease  granted  by  the  tenant  of  an  entailed  estate,  with  respect 
to  whom  there  is  no  particular  prohibition  of  granting  the  lease 
in  question,  but  where  the  lease  in  question  can  only  be  affected 
by  the  prohibition  of  alienation?  What  is  the  effect  of  grassum? 
As  a  lease  is  a  disposition  of  the  property  for  a  certain  period, 
the  effect  of  taking  a  grassum  is,  to  give  to  the  person  who 
grants  the  lease  a  rent  for  the  estate  different  from  the  rent 
which  the  person  who  succeeds  him  in  the  estate  will  receive 
during  the  continuance  of  that  lease.  What  is  ''rental?" 
What  is  "  rent  ?  "  What  is  "  grassum  ?  "  Grassum  is  taking 
beforehand,  that  which  otherwise  would  be  taken  half-yearly,  or 
[  *524  ]  annually,  according  to  the  terms  *of  a  lease :  It  appears  to  me 
that  "  grassum,"  "rental,"  "rent,"  or  whatever  word  maybe 
used,  are,  in  reaUty,  one  and  the  same  thing. 

The  disposition  which  is  contained  in  such  a  lease  made  by  a 
tenant  of  tailzie,  restrained  only  by  words  prohibiting  alienation 
is  a  disposition  of  property  during  the  period  for  which  that 
lease  is  granted,  in  which  there  is  a  reservation  of  annual 
rent,  for  the  benefit  of  the  person  who  succeeds  him ; 
but  that  reservation  does  not  convey  the  same  benefit  as 
that  which  he  stipulated  for  himself.  If  a  lease  were  granted 
for    nineteen    years,  or    any  other  term,  reserving,  for  ten 
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years,  or  so  long  as  the  granter  should  live,  1001.  a  year ;  for  Oasb  of  the 

the  remainder  of  the  term,  102.  a  year,  I  have  not  heard  it       bebbt 

asserted  that  that  would  be  a  good  lease  against  a  succeeding      ^^-^^^s. 

heir  of  entail.    If  a  lease  is  granted  at  102.  a  year  for  the  whole 

term,  and  a  grassum  is  taken  equivalent  to  902.  a  year  during 

the  first  ten  years,  what  is  the  difference  ?    This  would  be,  what 

was  called  in  the  WesUhieUs  case,  a  contrivance,  which,  it  was 

said,  if  dexterously  executed,  was  to  be  sustained,  but  if  not 

dexterously  executed,  was  not  to  be  sustained.    If  therefore  the 

words  prohibiting  alienation  affect  any  lease  granted  by  the 

person  in  possession  of  the  tailzied  estate,  they  must  affect  a 

lease  which  does  not  reserve  to  the  person  who  may  succeed,  the 

same  benefit  which  the  person  who  granted  the  lease  derived 

from  it,  according  to  the  term  of  his  enjoyment  of  the  estate ; 

because,  whatever  benefit  was  so  derived  from  the  lease  by  the 

person   granting  it,  would  be  exactly  the  same  thing  as  the 

benefit  derived  from  reserving  a  large  rent  for  the  life  of  the 

*granter,  and  reducing  it,  at  the  period  of  his  death,  for  the      [  ^526  ] 

remainder  of  the  term;  which  no  person  has  contended  would  be 

a  good  lease. 

With  respect  to  the  Queensberry  estate,  the  words  of  the 
entail  as  to  the  power  of  leasing  are  these:  "  That  the  said  Lord 
Charles  Douglas,  nor  the  other  heirs  of  tailzie  above  specified, 
shall  not  set  tacks  nor  rentals  of  the  said  lands  for  any  longer 
space  than  the  setter's  life,  or  for  nineteen  years,  and  that 
without  diminution  of  the  rental,  at  the  least,  at  the  just  avail 
for  the  time."  It  has  been  said,  that  this  gives  a  power  to  let 
leases  at  the  old  rent.  Under  these  words,  it  is  not  contended 
that  leases  might  be  let  under  the  old  rent,  or  that  there  are  no 
words  prohibiting  the  letting  under  the  old  rent ;  it  is  admitted 
that  the  letting  must  be  without  diminution  of  the  old  rent. 
The  first  question  to  be  asked  upon  that  is,  What  is  the  meaning 
of  the  word  ''  rent  ?  "  It  is  said  that  it  means,  the  rent  reserved 
upon  the  prior  lease  of  the  same  lands.  I  do  not  know  upon 
what  ground  that  stands ;  for  it  might  just  as  well  be  asserted, 
that  it  meant  the  rental  at  the  time  the  deed  of  entail  was 
executed ;  and  this  must  be  general ;  so  that  if  at  the  time  of 
the  execution  of  that  deed,  and  long  after,  the  lands  had  been 
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Case  of  the  in  the  hands  of  the  creator  of  the  entail,  and  the  several  tenants 

QUBBKB- 

BSBBY  of  tailzie  in  possession,  and  the  value  had  been  increased,  so  as 


to  be  quadrupled,  or  increased  in  any  greater  proportion,  yon 
must  resort  to  the  old  lease  prior  to  the  entail.  The  words  are 
''  without  diminution  of  rental, — ^at  the  least,  at  the  just  avail 
for  the  time."     It  is  said  that  the  meaning  of  the  words  is  this, 

[•o26]  "without  diminution  of  *rental,**  meaning  by  "rental,"  the 
rent  last  reserved  before  the  granting  of  the  least  in  question  ; 
but  that,  if  it  should  so  happen  that  that  rent  could  not  be 
obtained,  then  that  the  lease  might  be  made  at  such  rent  as 
could  be  obtained.  This  appears  to  me  to  be  a  very  arbitrary 
interpretation  of  the  words.  The  fair  construction  of  the  words, 
taking  the  whole  together,  and  using  the  latter  words  as 
explanatory  of  the  former,  appear  to  me  to  be  this, — that  the 
creator  of  the  entail  shall  be  taken  to  have  said,  V I  mean  by 
the  words  '  without  diminution  of  the  rental,'  that  you  shall  let, 
at  least,  for  the  fair  avail  at  the  time ;  that  is,  I  do  not  desire 
you  to  get  the  utmost  you  can  possibly  obtain  for  the  estate,  bat 
that  you  shall  get  the  just  avail  for  the  time."  This  strikes 
me  as  the  fair  interpretation  of  the  words,  taking  the  whole 
together. 

But  it  is  said,  that  in  this  entail  there  is  another  clause, 
which  interprets  the  meaning  of  this, — a  direction  that  when 
any  lady  of  the  family  should  succeed  to  the  estate,  she  should 
marry  a  person  of  the  name  of  **  Douglas,"  or  at  least  a  person 
who  would  take  the  name  of  Douglas.  But  what  is  the  meaning 
of  these  words  ?  That  he  wished  the  lady  to  marry  a  person  of 
the  name  of  "  Douglas  ?  "  That  was  in  his  mind,  the  preferable 
measure ;  but  that,  if  she  should  not  marry  a  person  of  the 
name  of  Douglas,  she  should  marry  a  person  who  should  take 
that  name.  Does  not  that,  if  it  operates  at  all,  rather  show  the 
meaning  in  which  the  words  respecting  leases  are  used  as  I 
have  interpreted  them  ?  That  the  entailer  did  not  mean,  by 
the  words  ''  the  just  avail  at  the  time,"  a  worse  thing  than  that 

[  •527 1  *which  he  had  proposed  to  require  under  the  former  words  ? — 
If,  therefore,  the  clause  respecting  marriage  is  to  be  used  as 
interpreting  the  other  clause  respecting  leases,  it  appears  to  me 
to  have  directly  the  contrary  effect  to  that  which  has  been 
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contended  for.    It  shows,  that  by  "  rental/'  he  meant  the  best  case  of  tbb 
rent,  but  that  he  then  added, — *'  I  do  not  desire  you  to  reserve      berry 
the  best  rent  that  can  possibly  be  obtained,  but  take  the  just  avail      Lbabeb. 
at  the  time ;  and  it  shall  be  sufficient."     If  a  construction  is  to 
be  put  upon  the  words  ''at  the  least,"  in  the  leasing  clause,  by 
a  reference  to  the  same  words  used  in  the  other  clause,  it  seems 
to  me  that,  instead  of  having  the  effect  which  is  contended  for, 
they  have  directly  the  contrary  effect ;  that  by  the  words  ''  at 
the  least,  at  the  just  avail  for  the  time,"  the  entailer  meant 
something  less,  and  not  something  greater  than  he  intended  to 
express  by  the  words  **  without  diminution  of  the  rental."    But 
taking  the  leasing  clause  by  itself,  when  the  entailer  says,  that 
the  tenant  of  tailzie  shall  not  set  tacks  nor  rentals  of  the  lands 
for  any  longer  space  than  the  setter's  life-time,  or  for  nineteen 
years,  **  and  that  without  diminution   of  the  rental,"  adding, 
"  at  the  least,  at  the  just  avail  for  the  time ; "  can  it  be  said, 
in  an  honest  interpretation  of  the  deed,  that  he  meant  that  less 
than  the  just  avail  at  the  time  should  be  taken  ?    And  do  not 
those  words,  "  at  the  least,  at  the  just  avail  for  the  time," 
interpret  what  he  meant  by  the  word  ''rental?"     Do  they  not 
show,  that  by  "  rental,"  he  meant  the  best  rent  that  could  be 
obtained?  and  that  he  then  meant  to  qualify  the  expression  he 
had  used,  by  adding,  "  but  I  do  not  insist  upon  your  ^getting      [  *528  1 
the  extremity  of  the  rent  that  might  be  obtained ;  take  the  just 
avail  at  the  time,  and  I  shall  be  satisfied."     That  seems  to  be  a 
much  more  fair  and  reasonable  interpretation  of  the  clause,  than 
that  attempted  on  the  part  of  the  representatives  of  the  late  Duke 
of  Queensberry.   But  construe  this  clause  even  in  the  way  in  which 
the  representatives  of  the  late  Duke  of  Queensberry  contend  it 
ought  to  be  construed  ; — is  there  no  diminution  of  the  rental  by 
means  of  the  leases  in  question  ?  is  it  not  clear  the  payment  of 
grassum  is  in  effect  a  diminution  of  rental,  taking  the  rental  to 
mean  the  former  rent?    What  is  the  meaning  of  " rental?"    Is 
it  nominal  or  real  rent?    Is  it  that  which  a  man  is  to  receive  for 
his  own  benefit,  or  that  which  is  nominally  held  out  to  him  as  rent, 
but  a  part  of  which  only  can  be  beneficial  to  him  ?    The  nominal 
rent  may  be  101. ;  but  if  the  consequence  of  the  grassum  taken 
by  the  grantor  of  the  lease  is,  that  the  deduction  from  that  rent, 
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Case  op  the  instead  of  2Z.  becomes  52.  is  there  not,  by  the  operation  of  the 
bbrry'  grasBum,  a  diminution  of  the  former  rental,  in  any  reasonable 
Leases,  gense  of  the  word  ?  Is  there  not  a  diminution  of  the  rental,  in 
the  view  that  this  entailer  seems  to  have  had  upon  the  subject  ? 
Why  did  he  insert  this  clause  ?  Did  he  not  insert  it,  that  there 
might  be  fair  dealing  between  the  tenant  in  tail  in  possession, 
and  the  succeeding  heir ;  that  both  might  have  equal  benefit 
from  the  lease?  And  is  this  fair  dealing?  Have  both  an 
equal  benefit  ?  It  seems  to  me  that,  considering  the  effect  of 
grassum,  with  respect  to  the  clear  sum  to  be  received  upon  the 
rent  reserved,  it  is  impossible  to  say  that  a  lease  so  granted,  is 
[  *'>29  ]  not  a  lease  granted  with  diminution  of  *the  rental.  See  the 
effect  the  grassum  has  upon  the  rent  before  reserved.  As  to  all 
the  world  except  the  heir  of  entail,  the  grassum  is  considered  as 
part  of  the  rent ;  and  all  the  charges  upon  the  estate  are  assessed 
accordingly.  It  is  admitted  that  the  grassum  is  to  be  considered 
as  part  of  the  rent,  with  respect  to  all  but  the  succeeding  heir  of 
entail.  What  is  there  in  the  law  of  entails  that  makes  the 
condition  of  the  heir  of  entail  different  from  that  of  other 
persons  with  respect  to  the  meaning  of  the  word  "  rental  ?  "  I 
am  not  able  to  comprehend  how  it  is  possible  to  say  that  the 
grassum  is  not  a  part  of  the  rent  with  respect  to  the  heir  of 
tailzie,  when,  with  respect  to  every  other  person,  it  is  sl  part  of  the 
rent.  If  it  is  part  of  the  rent — if  the  grassums  previously  received 
are  to  be  considered  as  part  of  the  rent,  when  the  land  is  let  again 
(whether  with  another  grassum  or  without  a  grassum)  at  the  same 
nominal  rent,  the  land  is  let  at  less  than  the  rent  that  was  before 
actually  received,  though  the  same  rent  is  nominally  reserved. 
The  rent  before  taken  by  the  granter  of  the  lease,  was  compounded 
of  the  grassum  and  the  reserved  rent.  When  the  lease  which  was 
so  granted  was  either  surrendered,  or  expired,  if  the  grassum  was 
not  taken  into  consideration  in  fixing  the  reserved  rent  on  a  second 
lease,  then  the  land  is  set  with  diminution  of  rent,  in  the  strictest 
sense  of  the  words,  independent  of  the  additional  charge  brought 
upon  the  actually  reserved  rent,  by  means  of  the  grassum. 

Upon  these  ground,  therefore,  I  do  conceive  that  the  effect  of 

taking  grassums  is,  to  make  all  leases  which  have  been  granted 

r  •630  ]      at  the  old  rent  upon  grassums,  *or  upon  the  surrender  of  leases 
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grantdd  upon  graBSumSy  not  within  the  power  of  leasing  given  Case  op  thk 
by  the  deed  of  entail ;  and  that  the  lands  comprised  in  such       bebst 
leases  have  been  set  with  diminution  of  the  rental,  even  if  the      ^^^®**'- 
word  "  rental "  in  the  deed  of  entail  is  not  to  be  construed,  as  I 
insist  it  ought  to  be  construed,  as  meaning  the  rent  which  might 
be  obtained  for  the  estate  at  the  time,  and  not  the  rent  which 
was  before  reserved. — There  are  no  words  in  the  deed  of  entail 
expressing  that  the  word  ''  rental "  meant  the  rent  before  reserved. 

In  the  Act  prohibiting  the  alienation  of  lands  of  the  Crown, 
except  under  particular  circumstances,  and  except  by  way  of 
exchange,  by  which  the  last  rental  should  not  be  diminished,  if 
a  question  had  been  raised  upon  an  exchange,  what  was  the 
meaning  of  the  word  "  rental,"  it  must,  unquestionably,  have 
been  construed  to  mean,  that  the  value  of  the  lands  given  and 
received  in  exchange  should  be  the  same ;  that  the  value  of  the 
land  which  the  King  should  exchange  with  another  person, 
should  be  no  greater  than  the  value  of  the  land  which  he 
should  receive  in  exchange.  That  Act  was  intended  as  a 
restriction  upon  the  power  of  the  Crown  to  alien  lands ;  and 
therefore,  if  the  King  exchanged  lands  with  another,  the  Act 
required  that  the  lands  which  he  should  receive  in  exchange 
should  be  of  equal  value ;  that  is,  that  the  exchange  should  be 
without  diminution  of  the  rental  of  the  Crown — the  word 
"  rental "  there  clearly  meaning  real  annual  value.  The  words 
of  the  statute  must  clearly  and  unquestionably  mean  the  real 
value,  and  not  the  rent  actually  reserved. 

Taking  the  whole  of  the  circumstances  of  these  cases  together,  C  ^^^  ^ 
(upon  which  I  should  not  have  addressed  your  Lordships  so 
long,  in  all  probability,  had  the  noble  and  learned  Lord  been 
able  to  have  proceeded  to-day,  as  he  would  most  probably  have 
anticipated  much  that  has  fallen  from  me  upon  the  subject,)  I 
can  only  add,  that  it  appears  to  me  that  a  fifty-seven  years  lease 
cannot  be  good,  under  the  entail  of  the  Neidpath  estate  ; — that 
under  the  entail  of  the  Queensberry  estate,  the  word  **  dispone  " 
is  a  word  operating  a  restriction  upon  the  granter  of  leases,  as 
much  as  the  word  *'  alien  ; " — and  that  in  respect  to  the  leases 
in  question  in  that  case,  they  cannot  be  sustained  under  the 
power  of  leasing  which  is  contained  in  the  deed  of  entail, 
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Case  of  the  because  they  have  been  granted  upon  grassums,  and  at  rents 
BB^K^T*     reserved  on  leases  before  granted  on  grassums,  and  therefore 
Leases,      ^jjjj  diminution  of  the  rental,  and  certainly  not  at  the  just 
avail  at  the  time. 

[The  orders  and  judgments  of  the  House  were  made  in  the 
several  cases  according  to  the  opinion  and  proposals  of  the 
Lord  Chancellor.] 


1819. 
July  12. 

Lord 
Kldok,  L.O. 

[  673  ] 


Scotland. — Courts  op  Admiralty  and  Session. 

JAMES  HUNTEE  &  CO  v.  AECHIBALD  M^GOWN 

AND  Others. 

(1  Bligh,  573—581.) 

The  statute  26  Geo.  in.  o.  86,t  relates  only  to  ships  usually  occupied 
in  sea  voyages,  and  not  to  small  craft  lighters  and  boats  oonoemed  in 
inland  navigation. 

A  gabbert  (Anglice  a  lighter,)  is  not  ''  a  ship  or  vessel"  within  the 
meaning  of  the  statute  26  Q«o.  in.  c.  86,  s.  2.t — If  goods  on  freight  are 
shipped  on  board  such  a  vessel  and  destroyed  by  fire  accidentally,  or 
through  the  negligence  of  the  master,  &c.  the  owners,  &c.  are  not 
protected  by  that  statute,  but  are  responsible  as  at  common  law. 

As  to  the  general  liability  of  carriers  by  the  law  of  Scotland,  quaere. 

The  respondents  were  OTV^ners  of  the  gabbert  Janet,  a  species  of 
lighter  navigated  between  Glasgow  and  the  ports  in  the  Clyde, 
and  having  a  register  in  terms  of  the  Navigation  Act. 

Upon  the  7th  day  of  January,  1807,  the  appellants  shipped,  at 
Greenock,  cotton  wool  on  board  the  gabbert  Janet,  to  the  value 
of  1,8452.  16«.  8c2.  for  which  they  took  the  master's  receipt, 
acknowledging  the  delivery  in  good  condition,  and  obliging 
himself  to  deliver  the  same  in  Glasgow,  **  in  like  good  order, 
danger  of  navigation  excepted,  on  being  paid  customary  freight." 

By  the  regulations  of  the  harbour  of  Greenock,  the  kindling  of 
fire  on  board  any  vessel,  while  in  the  harbour,  is  prohibited 
under  a  penalty.    Notwithstanding  this  regulation,  the  master 

t  See  now  Merchant  Shipping  embodies  this  decision  by  the  use  of 
Act,  1894,  s.  502,  which,  in  effect,      the  term  "  sea-going  ship." — B.  C. 
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of  the  Janet  ^(as  it  was  alleged  by  the  appellants,)  kindledf  a  fiuNTEajKCo. 
fire  on  board  of  her  whQe  in  the  harbour,  which  communicated     m*Oowh. 
to  the  vessel  and  her  cargo.    Fart  of  the  cotton  wool  was 
consumed,  the  remainder  damaged ;  and  a  loss  sustained  of 
5721.  17<.  2d. 

For  this  sum,  with  interest  and  expenses,  the  appellants 
brought  an  action  against  the  respondents,  as  owners  of  the 
gabbert,  before  the  High  Court  of  Admiralty.  The  Judge 
Admiral  pronounced  the  following  interlocutor : ''  Having  advised, 
&c.  finds,  that  the  pursuers  have  condescended  on  no  law,  bye- 
law,  &ct,  or  circumstance  which  can  have  the  effect  of  subjecting 
the  owners  of  the  gabbert  or  lighter  in  question,  in  any  part  of 
the  damages  pursued  for :  therefore  in  respect  of  the  statute  26th 
of  his  present  Majesty,  cap.  86,  assoilzies  the  said  owners,  finds 
them  entitled  to  their  expenses,  and  decerns."  "Note. — ^This 
interlocutor  has  nothing  to  do  with  M'Gibbon,  the  master." 

This  judgment  having  been  brought  under  the  review  of  the 
Court  of  Session,  the  Lord  Armadale,  Ordinary,  pronounced 
the  following  interlocutor :  ''  Having  considered  the  mutual 
memorials,  and  whole  proceedings  in  the  reduction,  repels  the 
reasons  thereof ;  and  in  the  suspension  finds  the  letters  orderly 
proceeded,  and  decerns:  Finds  expenses  due,  and  appoints  an 
account  thereof  to  be  given  in."  To  this  interlocutor  his  Lord- 
ship afterwards  adhered.  The  appellants  having  presented  a 
petition,  reclaiming  against  these  several  ^interlocutors  to  the 
First  Division  of  the  Court,  on  the  16th  May,  1811,  the  following 
interlocutor  was  pronounced :  "  The  Lords  having  heard  this 
|)etition,  refuse  the  prayer  thereof,  and  adhere  to  the  interlocutors 
of  the  Lord  Ordinary." 

Against  these  interlocutors  of  the  Judge  Admiral  on  the 
Ist  of  January,  1808,  of  the  Lord  Ordinary  on  the  22nd  January, 
14tb  February,  and  7th  March,  1811,  and  against  the  interlocutor 
of  the  First  Division  of  the  Court  of  Session  of  the  16th  May, 
1811,  this  appeal  was  presented  to  the  House  of  Lords. 


1811. 
Jan,  22. 


Feb.  14. 
Mareh  7. 

[•676] 

1811. 
May  16. 


[After  argument :] 

t  It  does  not  appear  that  this  fact 
was  proved;  it  became  immaterial, 
acooidiiig  to  the  view  taken  in  the 


judgment  deliyered  by  the  HouBe  of 
Lords. 
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1819. 

Jtily  12. 


HuNTBR&Ck>.  The  Lord  Chancellor,  after  having  stated  the  facts  and  the 
M«GowK.  pleadings  in  this  cause,  as  before  set  forth,  proceeded  thus  : 

Several  points  were  argued  in  this  case ;  first,  what  was  the  law 
of  Scotland  with  respect  to  the  liability  of  carriers  in  general  ? 

[  579  ]       jjj  Q^Q  j^Qj^^  place,  that  whatever  might  be  the  liability  of  carriers 
in  general,  the  regulations,   with  respect  to  the  harbour  of 
Greenock,  which  prohibited  the  kindling  of  any  fire  on  board  any 
[  *680  ]      vessel,  would  make  the  owner  of  *any  gabbert  liable,  whatever 
might  be  the  liabilities,  according  to  the  general  law  of  Scotland. 
The  decision  proceeded  expressly  upon  the  supposition  that  the 
statute  of  the  twenty-sixth  of  his  present  Majesty  had  exempted 
the  owners  of  this  sort  of  craft,  as  falling  under  the  denomination 
of  a  vessel,   from  damages,  in  respect  of  the  loss  sustained. 
There  was  a  great  deal  of  argument  at  your  Lordship's  bar,  upon 
the  meaning  of  that  statute  of  the  26th  Geo.  III.  and  after  hearing 
that  argument,  it  was  conceived,  that  it  was  a  case  in  which  it 
might  be  proper  to  have  the  assistance  of  his  Majesty's  Judges,  and 
to  have  it  argued  before  them.    The  case  has  therefore  stood  over  a 
considerable  time ;  but  it  has  been  foimd  utterly  impossible,  such 
is  the  pressure  of  business  on  the  Judges  in  the  Courts  below,  to 
procure  their  attendance  upon  this  cause.      I  have,  however, 
looked  very  anxiously  into  the  Acts  of  Parliament  on  this  subject, 
and  I  have  had  the  assistance  (though  not  of  all  the  Judges,)  of 
the  Chief  Justice  of  the  King's  Bench,  who  happens  in  the 
course  of  his  practice,  to  be  particularly  conversant  with  the 
meaning  of  this  Act  of  Parliament,  relating  to  ships  and  vessels, 
and  I  have  no  hesitation  in  saying,  that  I  am  of  opinion,  that 
that  Act  of  the  twenty-sixth  of  his  Majesty,  cap.  86,  relates  only 
to  ships  and  vessels  usually  occupied  in  sea  voyages,  and  that  it 
is  not  an  Act  of  Parliament  which  gives  protection  in  case  of 
small  craft,  lighters,  and  boats,  and  so  on,  concerned  in  inland 
navigation.    The  result  is,  (if  that  is  a  right  opinion,  and  I  really 
do  not  entertain  any  doubt  about  it),  that  if  the  judgment  in  the 

[  *6di  ]      Court  below  has  proceeded  upon  the  supposition  that  this  ^statute 

protected  the  persons  against  whom  the  claim  of  damages  was 

made,  from  being  liable  as  owners  of  a  gabbert,  in  that  respect 

this  judgment  must  be  considered  erroneous. 

There  remains  behind,  the  question,  what  is  the  extent  and 
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nature  of  the  liability  of  Scotch  carriers  ?  Our  law,  with  respect  Huntbb&Co. 
to  English  carriers,  cannot  decide  that,  nor  the  point  how  far  the  m'Gowk. 
regulations  of  this  particular  harbour  of  Greenock,  would  make 
the  master  or  owner  of  a  vessel  liable.  It  appears  to  me  that  the 
right  coarse  will  be,  to  find  that  the  gabbert  or  lighter  called  the 
Janet^  mentioned  in  the  pleadings  in  this  cause,  is  not  to  be  con- 
sidered a  ship  or  vessel,  within  the  intent  and  meaning  of  the 
statute  of  26th  Geo.  III.  cap.  86,  and  with  that  finding,  to  refer 
the  cause  to  the  Court  of  Session,  to  review  the  interlocutors 
complained  of,  and  to  do  what  is  just  and  right,  consistent  with 
this  finding ;  that  will  enable  the  Court  of  Session  to  find,  whether, 
by  the  law  of  Scotland  independent  of  this  statute,  or  any 
regulation  relating  to  the  harbour  of  Greenock,  it  will  come  to  a 
different  result. 

Die  Lunje,  12^  Julii,  1819. 

The  Lords  find,  that  the  gabbert  or  lighter,  the  Janet,  men- 
tioned in  the  pleadings  in  this  cause,  is  not  to  be  considered  as 
being  a  ship  or  vessel,  within  the  intent  and  meaning  of  the 
statute  of  the  twenty-sixth  of  his  present  Majesty,  cap.  86.  And 
it  is  ordered,  That  with  this  finding,  the  cause  be  remitted  back 
to  the  Court  of  Session  in  Scotland,  to  review  the  interlocutors  « 

complained  of,  and  to  do  therein  as  may  be  just,  and  as  is 
consistent  with  this  finding. 


202  Te-r. 


CHANCERY. 


i8i«-  WALKER  V.  MAIN.t 

''*!!L!'  ^"  (1  Jacob  &  Walker.  1—9.) 

II  £^  and  bequest  of  specific  sums  out  of  the  produce  to  seyeral  graudchildrem 

r\-y  and  a  child,  and  of  the  residue  to  other  children,  to  be  respectiTely  paid 

at  21,  or  marriage.  '*  But  if  any  of  my  said  children  or  grandchildren 
shall  happen  to  die  before  the  time  of  such  legacy  becoming  due  and 
payable,  tiien  I  give  and  bequeath  the  share  or  part  of  such  child  or 
children,  or  grandchildren  so  dying,  unto  and  among  those  that  shall  be 
then  liying,  share  and  share  alike." 

Two  of  the  children  died  before  the  testator ;  their  shares  are  to  be 
divided  among  the  other  children  and  grandchildren  equally. 

Another  child  and  a  grandchild  having  survived  the  testator  and 
attained  21,  died  before  the  tenant  for  life.  Iheir  shares  are  transmis- 
sible to  their  representatives. 

BoBERT  Main,  by  his  will,  dated  18th  of  April,  1778,  devised 
some  real  property  to  his  wife  Eleanor  Main  for  life,  and  after 
[  ^2  ]  her  decease  to  the  plaintiff,  his  *heirs  and  assigns  upon  trust  for 
sale,  and  directed  the  produce  to  be  distributed  among  his  children 
and  grandchildren  in  the  following  manner.  He  first  gave  to 
several  of  his  grandchildren  sums  of  20Z.  each,  to  be  paid  out  of 
the  money  arising  from  the  sale,  on  their  attaining  the  age  of 
twenty-one  years,  or  marrying,  and  he  directed  that  each  of  their 
receipts  given  for  the  said  legacies  to  his  trustee  John  Walker, 
his  heirs  or  assigns,  should  be  a  sufficient  discharge  for  the  same, 
if  any  or  either  of  them  should  happen  to  be  married  before  their 
respective  ages  of  twenty-one  years. 

The  testator  next  gave  to  his  daughter  Alice  Butlin,  the  sum 
of  602.,  to  be  likewise  paid  out  of  the  money  arising  from  the 
sale ;  and  then  proceeded  as  follows  : 

"  Also  I  give  and  bequeath  unto  my  four  children,  Thomas, 
Mary,  Sarah,  and  Lucina  Main,  all  the  residue  and  remainder  of 
the  money  arising  from  the  sale  of  my  said  closes,  (and  not 

t  GaiUkeWs  Trmt  (1873)  L.  B.  15  Eq.  386. 
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hereinbefore  bequeathed,)  to  be  divided  equally  between  them,  Walkkb 
share  and  share  alike,  by  my  said  trustee  John  Walker,  his  heirs  maiw. 
or  assigns,  as  soon  as  each  of  them  shall  attain  and  come  to  their 
respective  age  or  ages  of  21  years  or  marriage,  which  shall  first 
happen ;  but  upon  marriage,  whether  of  age  or  not,  each  of  their 
receipts  shall  be  a  sufficient  discharge.  But  if  any  or  either  of 
my  said  children  or  grandchildren  shall  happen  to  die  before  the 
time  of  such  legacy  becoming  due  and  payable,  then  I  give  and 
bequeath  the  share  or  part  of  such  child  or  children,  or  grand- 
children so  dying,  unto  and  among  those  that  shall  be  then  living, 
share  and  share  alike." 

The  testator  then,  after  making  some  other  bequests,  gave  all 
the  residue  of  his  real  and  personal  estate  to  his  wife,  and  died 
without  revoking  his  will. 

Two  of  the  daughters,  Sarah  and  Mary,  died  in  the  testator's  [  ^  ] 
life-time  unmarried ;  the  other  legatees  survived  him.  Eleanor 
Main  died  intestate  in  1808.  Lucina  Main  attained  the  age  of 
21  years,  and  married  Thomas  Hanson.  She  afterwards  died  in 
the  life-time  of  Eleanor  Main  :  her  husband  administered  to  her. 
Thomas  Main,  the  testator's  eldest  son,  was  still  living.  One 
of  the  grandchildren,  Elizabeth  Jenkins,  attained  21,  and 
married,  and  died  during  the  life  of  Eleanor  Main.  The  others 
survived  her. 

The  property  was  sold  for  8152.,  the  whole  of  which,  subject  to 
the  payment  of  the  pecuniary  legacies,  Thomas  Main  claimed  to 
be  entitled  to  in  consequence  of  the  death  of  the  daughters. 

The  bill  was  filed  by  the  trustee  against  Thomas  Main  and 
the  other  claimants,  for  the  purpose  of  having  their  rights 
ascertained. 

Mr.  Trower  and  Mr.  Eden  for  the  plaintiff. 

Mr.  Agar  and  Mr.  Whitmarsh  for  Thomas  Main  : 
Two  of  the  daughters  having  died  in  the  life-time  of  the  testator, 
their  shares  are  lapsed;  and  as  they  are  derived  from  real 
estate,  they  must,  upon  the  principles  of  Ackroyd  v.  Sviithson, 
1  Br.  C.  C.  503,  descend  to  the  heir  at  law.  The  other  daughter, 
Lucina,  though  she  survived  the  testator,  yet  died  before  his 
widow,  that  is,  before  her  share  was  due  to  her.    It  therefore 
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Walkbr     must  become  subject  to  the  clause  of  survivorship.     Bennett  v. 
M^K.       Seymour,  Amb.  621. 

[  *4  ]  By  that  clause  the  testator  appears  to  have  intended,  *that 

upon  the  death  of  any  of  his  children  before  the  time  of  payment, 
their  shares  should  devolve  upon  the  other  children,  and  that  in 
the  same  way  the  surviving  grandchildren  should  take  the 
legacies  of  any  of  the  grandchildren  who  might  die.  They  are 
divided  into  two  classes ;  they  are  separated  throughout  the  will, 
and  distinct  directions  given  as  to  their  receipts ;  the  survivor- 
ship  is  only  to  take  place  amongst  those  of  the  same  class.  It  is 
not  probable  that  the  grandchildren,  who  have  only  small  legacies 
of  20Z.  each,  were  intended  to  have  an  equal  share  of  the  fund 
that  might  eventually  become  devisible,  with  the  testator's 
children,  the  principal  objects  of  his  bounty. 

Mr,  Wingfield  for  Alice  Butlin ;  Mr.  Parker  for  the  husband 
of  Lucina  Main  ;  Mr.  Belt  and  Mr.  Brewer  for  the  grandchildren, 
cited  Cruse  v.  Barley,  3   P.  Wms.  20;   Monkhouse  v.  Holme^ 

1  Br.  C.  C.  298  ;  Barnes  v.  AUen,  ib.  181 ;  Benyon  v.  Maddison, 

2  Br.  C.  C.  75 ;  Malabar  v.  Malabar,  Cas.  temp.  Talb.  78 ;  Fletcher 
V.  Ashbumer,  1  Br.  C.  C.  497. 

The  Master  of  the  Bolls  : 

There  have  been  so  many  cases  on  this  subject,  that  I  am  not 
sure  whether  my  present  impression  be  correct,  but  I  will  state 
what  that  is. 

The  question  is,  in  what  manner  the  produce  arising  from  the 
sale  of  this  estate  is  to  be  distributed  ;  and  in  the  first  place  it  is 
very  clear,  that  if  in  the  events  which  have  happened,  any  part  of 
the  fund  is  not  to  be  distributed  according  to  the  directions  of  the 
will,  there  is  as  to  that  part  a  resulting  trust  for  the  heir  at  law. 
It  is  therefore  necessary  to  decide,  whether  the  testator's  bequests 
comprehend  the  whole ;  for  if  so,  there  can  be  no  resulting  trust. 
[  5  ]  The  testator  begins  with  his  grandchildren :  to  each  of  them 

he  gives  202.  nominatim,  to  be  paid  on  attaining  twenty-one,  or 
marriage:  and  as  those  events  are  not  annexed  to  the  substance 
of  the  gift,  but  only  to  the  time  of  payment,  they  are  not  con- 
ditions, and  under  the  general  doctrine  do  not  make  the  legacies 
contingent.    After  mentioning  each  of  them,  he  directs  that  they 
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shall  be  empowered  to  give  discharges,  upon  the  legacies  becoming     Walkeb 
payable  daring  their  minorities.  Main. 

Passing,  then,  from  the  class  of  grandchildren,  he  next  directs 
CM.  to  be  paid  to  Alice  Butlin.  She  appears  to  have  been 
married  at  the  time,  and  was  therefore  probably  of  a  more 
advanced  age  than  the  grandchildren.  She  was  probably  adult, 
and  on  that  account  there  was  not  the  same  occasion  for  any 
directions  as  to  her  giving  receipts.  This,  then,  is  the  reason 
why  he  did  not  mention  her  in  the  same  clause  with  the  grand- 
children. The  residue  of  the  fund  is  next  bequeathed  to  the  four 
children,  Thomas,  Mary,  Sarah,  and  Lucina,  to  be  divided 
amongst  them  on  their  attaining  twenty-one,  or  marrying  ;  from 
which  it  may  be  inferred  that  they  were  not  married,  or  of  age 
at  the  time.  The  same  power  of  giving  discharges,  that  was 
before  given  to  the  grandchildren,  is  next  given  to  the  children. 
Alice,  who  stood  in  a  different  predicament,  and  did  not  require 
such  a  power,  was  interposed  between  them,  and  therefore  it 
became  necessary  to  repeat  this  proviso. 

This  would  have  been  a  complete  disposition  of  the  fund,  if 
they  had  all  survived  him  and  had  attained  twenty-one  or  married. 
He  then  takes  up  the  clause  of  survivorship,  upon  which  the 
question  arises,  whether  he  meant,  amongst  those  that  should  be 
then  living,  to  distinguish  between  the  children  and  grandchildren, 
and  to  carry  over  to  the  grandchildren  only  the  shares  of  the 
^grandchildren,  or  whether  he  meant  to  consolidate  all  into  one  [  ^^  ] 
class,  and  that  if  one  died,  the  share  of  that  one  should  be 
divisible  among  all.  Now  there  is  nothing  to  divide  them  thus 
into  two  classes,  except  that  he  has  distinguished  them  in  giving 
directions  as  to  their  receipts.  This  is  not  sufficient  to  warrant 
the  narrowing  of  the  clause,  where  the  words  are  unequivocal, 
and  of  a  contrary  import.  The  distinction  is  made  between  the 
death  of  a  child  and  a  grandchild,  they  are  all  united  in  the 
same  clause,  and  when  he  speaks  of  ''  those  that  shall  be  then 
living,"  can  the  Court  interpret  him  to  refer  to  any  thing  but  that 
united  class  of  children  and  grandchildren.  On  this  part  of  the 
case,  therefore,  there  can  be  no  distinction  between  them,  and 
they  must  all  share  equally. 

The  next  question  is,  which  of  these  persons  died  without 
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Walker  having  become  entitled  ?  And  first,  with  respect  to  Sarah  and 
M-UH.  Mary,  who  died  before  the  testator,  it  is  clear  that  they  could 
take  nothing ;  but  it  is  material  to  inquire  whether  the  proportion 
that  would  have  been  theirs,  becomes  the  property  of  the  heir  at 
law,  or  whether  it  is  embraced  by  the  clause  of  survivorship? 
There  is  no  doubt  that  the  testator  might  anticipate  the  event  of 
the  death  of  any  of  the  objects  of  his  bounty  before  they  became 
entitled,  either  during  his  own  life  or  afterwards,  and  have  pro- 
vided who  should  then  enjoy  their  shares.  Then  has  he  not  here 
used  words  expressly  providing  for  the  death  of  any,  either  during 
his  own  life  or  afterwards  ?  The  words  he  has  used  are  large  enough 
to  comprehend  this,  for  no  distinction  is  made  between  dying  in 
his  life-time  or  after  his  death.  The  shares  are  to  go  over  if 
"  any  of  the  children  or  grandchildren  shall  happen  to  die  before 
the  time  of  such  legacy  becoming  due  and  payable."  If  he  had 
[  ♦?  ]  said,  "  If  Mary  dies,  or  if  Sarah  dies,  *their  shares  shall  be 
divided,"  would  not  that  have  carried  them  over,  and  is  it  not 
the  same  as  if  he  had  named  them,  as  he  had  done  just  before  ? 
He  probably  contemplated  that  some  of  his  children  might  die 
before  him,  and  intended  to  provide  for  the  event ;  and  if  the 
words  he  has  used  be  sufficiently  comprehensive,  what  is  there  in 
point  of  law  to  prevent  this  intention  from  taking  effect  ?  The 
construction  is  clear ;  and  the  shares  of  these  two  must  be 
divided  amongst  all  those  who  were  living  at  the  time  of  their 
deaths.  The  dates  are  not  mentioned,  but  it  appears  that  all  the 
others  must  have  been  alive  then. 

The  next  question  is,  as  to  the  two  who  survived  the  testator, 
attained  twenty-one  and  married,  and  afterwards  died  in  the 
lifetime  of  the  widow,  whether  their  interests  were  vested  or 
contingent,  or  were  vested  liable  to  be  divested,  that  is,  whether 
there  was  a  contingency,  namely,  that  of  their  surviving  the 
tenant  for  life  annexed  to  the  enjoyment  of  the  gift.  The  testator 
may  impose  a  condition  that  none  of  the  objects  shall  take,  unless 
they  survive  the  tenant  for  life.  In  Bennett  v.  Seymour^  it  was 
specifically  provided,  that  the  shares  should  go  over  if  either  of 
the  daughters  should  die  without  any  child  living  at  their  deaths. 
The  event  provided  for  took  place,  and  it  was  too  clear  to  admit 
[  ^8  ]        of  a  doubt  that  the  ^child  who  died  before  his  mother  could  not 


^ 
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be  entitled.  The  question  in  that  case  was  similar  to  that  in  the  walker 
prior  case  of  lAege  v.  ThicknesaeA  If,  upon  the  whole  instru-  main. 
ment,  yon  can  collect  that  the  testator  means  to  annex  the 
condition  of  surviving  the  person  entitled  for  life,  as  well  as 
attaining  twenty-one,  or  marrying,  the  Court  cannot  reject  the 
second  contingency.  But  here  there  is  nothing  to  support  such  a 
construction,  nothing  to  make  such  a  condition  or  to  suspend  the 
vesting,  except  that  the  shares  are  given  over  in  the  event  of  the 
legatee's  dying  before  they  become  **  due  and  payable."  If  this 
were  the  first  case  upon  the  construction  of  such  words,  it  might 
admit  of  considerable  argument ;  but  there  have  already  been 
many  decisons  on  the  subject.  They  are  all  reviewed  by  the  late 
Master  of  the  Bolls  in  his  very  learned  argument  in  Schenck 
V.  Leghfl  and  the  meaning  of  such  expressions  is  now  settled. 
"  The  words  payable,  assignable,  and  transferrable,  have  different 
senses  according  to  the  different  clauses  of  the  settlement  to 
which  they  refer.  With  reference  to  the  right  or  capacity  of  the 
children,  the  sense  is  twenty-one  or  marriage.  But  then  the 
enjoyment  of  the  persons  entitled  for  life  is  not  to  be  broken  in 
upon.  It  is  therefore  provided,  that  the  right  which  exists  for 
every  other  purpose  shall  not  be  exercised  to  their  detriment. 
With  reference  to  the  interest,  the  sense  is  not,  till  the  death  of 
the  tenant  for  life  ;  but  it  is  only  with  reference  to  that,  that 
the  preceding  declaration  is  at  all  qualified,  and  as  against  every 
one  but  the  tenant  for  life,  the  children  have  a  right  to  say  it 
remains  ^unqualified."  This  construction  is  agreeable  to  the  [  *9  ] 
general  leaning  of  the  Courts  in  favour  of  vesting.  The  nature 
of  the  fund  here  makes  no  difference ;  for  as  after  the  death  of 
the  tenant  for  life  the  whole  is  to  be  distributed,  it  is  indifferent 
whether  it  arises  from  real  or  personal  estate. 

The  death  of  these  two  legatees  before  the  widow  does  not,  as 
they  attained  twenty-one,  defeat  their  right  to  the  shares 
bequeathed  them,  and  there  is  nothing  to  prevent  their  represen- 
tatives from  taking  their  original  shares  as  well  as  the  shares 
devolved  upon  them  in  consequence  of  the  death  of  the  two,  who 
(fied  in  the  testator's  life-time. 

t  7  Br.  P.  C.  223.  t  7  E.  E.  199  (9  Vee.  300). 
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1819.  GAEDINEE  v.  FELL. 

J^h  29.  (1  Jacob  &  Walker,  22—30;  S.  0.  2  Wils.  32.) 

RolU  Cburt,  Lands  in  the  East  Indies,  held  by  a  tenure  of  the  nature  of  fee- 

Plumeb,  simple,  do  not  pass  by  an  unattested  will,  but  descend  to  the  person 

M.R.  -i^ho  would  be  heir  at  law  in  England,  t 

[  22  ]  A.,  by  an  unattested  will,  deyiaes  lands  to  B. ;  B.  receives  the  rents, 

and  by  a  will,  also  unattested,  gives  the  lands,  together  with  a  legacy, 
to  the  heir  at  law  of  A.  The  heir  may  receive  the  legacy,  and  also  call 
for  an  account  of  the  rents  received  by  B. 

Andrew  Gardiner,  late  of  the  civil  service  of  the  East  India 
Company,  and  a  resident  at  Calcutta,  by  his  will,  dated  6th 
October  1805,  attested  by  two  witnesses  only,  gave  and  bequeathed 
to  trustees,  all  and  every  description  of  property  that  he  was 
then,  or  might  be  thereafter  possessed  of.  He  directed  his 
trustees  to  discharge  all  just  demands  against  him,  and  to  pay  a 
legacy  of  100^  to  an  aunt ;  and  then  gave  and  bequeathed  the 
remainder  of  his  property  to  his  mother  Euphemia  Gardiner, 
for  her  sole  and  exclusive  benefit.  The  testator  died  in  the 
month  of  March,  1806,  leaving  Euphemia  Gardiner  surviving 
him,  and  the  plaintiff,  Andrew  Gardiner,  his  heir  at  law. 

At  the  time  of  his  death,  and  of  making  his  will,  he  was 
possessed  of  an  estate,  situate  at  Barrisaul  in  Bengal,  the  rents 
and  profits  of  which  Euphemia  Gardiner  received  till  her  death, 
in  the  month  of  March,  1818.  By  her  will,  dated  the  14th 
February,  1812,  but  not  executed  and  attested  so  as  to  pass  real 
estates,  she  gave  to  the  plaintiff  her  grandson,  1000^  sterling,  and 
also  the  Barrisaul  estate,  or  whatever  it  might  have  produced ; 
and  she  appointed  the  defendants  her  executors. 
[  23  ]  The  bill  was  filed  by  the  plaintiff,  an  infant,  submitting,  that 

as  the  will  of  A.  Gardiner,  the  testator,  was  not  attested  by  three 
witnesses,  it  did  not  pass  the  estate  at  Barrisaul ;  and  praying 
for  an  account  of  the  rents  and  profits  received  by  Euphemia 

t  Intestate  succession  to  immove-  Asiatics  under  personal  laws,  such  as 

able  as  well  as  moveable  property  in  the  Hindu  and  Mahometan  (ss.  331, 

India  is  now  governed  by  Part  IV.  of  332).    The  formalities  of  executing  a 

the   Indian  Succession  Act  (X.    of  will  are  prescribed  by  ss.  50,  51. 

1865)   subject   to  exceptions  as  to  F.  P. 
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Gardiner  during  her  life,  or  by  the  defendants  since  her  death,    aABDiNim 
and  also  for  the  legacy  of  1,000Z,  bequeathed  to  the  plaintiff  by       f^l. 
her  will. 

[The  defendants  by  their  answer  admitted  the  plaintiff  to  be 
heir  at  law  of  Andrew  GlBkrdiner ;  but  submitted,  that  the  plaintiff 
was  not  entitled  to  the  legacy  of  1,000Z.  and  to  the  estate  at 
Barrisaul,  but  that  he  ought  to  be  put  to  his  election.] 

By  the  decree  made  at  the  hearing  by  the  late  Mastbr  of  the  [  24  ] 
BoLLB,  on  the  17th  December,  1817,  it  was  referred  to  the 
Master,  to  enquire  what  was  the  nature  of  the  interest  which  the 
testator  Andrew  Gardiner  possessed  in  the  Barrisaul  estate 
*  *  and  also  whether  the  said  Barrisaul  estate,  or  any  and 
what  part  or  parts  thereof,  passed  by  the  will  of  the  said  testator, 
attested  by  only  two  witnesses. 

The  Master,  by  his  report  dated  4th  August,  1818,  certified, 
that  *  *  he  was  of  opioion  that  the  interest  which  the 
testator  possessed  in  the  Barrisaul  estate  was  of  the  nature  of 
fee-simple,  and  that  no  part  thereof  passq^  by  his  will,  attested 
by  two  witnesses  only. 

The  report  had  been  confirmed,  and  the  cause  now  came  on  to 
be  heard  for  further  directions. 

Mr.  Benyon  and  Mr.  Richards,  for  the  plaintiff.     *     *     * 

Mr.  Home  and  Mr.  Abercromby  for  the  defendant   [ques-        [  25  ] 
tioned  the  heir's  title,  and  as  to  the  question  of  election  they 
said  :] 

The  gift  of  the  estate  and  of  the  1,000{.  are  contained  in  the  [-  26] 
same  sentence ;  and  to  disjoin  them  would  destroy  the  sense  of 
the  passage.  It  must  be  considered  as  an  implied  condition, 
that  if  he  accepts  the  legacy,  he  is  to  take  the  estate  as  from  the 
bounty  of  the  testatrix,  and  not  to  claim,  under  an  adverse  title, 
the  rents  that  she  has  received. 

Mr.  Benyon  in  reply : 

The  objection  to  the  plaintiff's  title  as  heir  was  never  raised 
before.     The  point  could  not  have  escaped  Sir  *W.  Grant,  and       [  *27  ] 
the  defendants,  if  there  had  been  any  doubt  upon  it,  might  have 

B.B. — ^VOL.  3UC.  P 
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oabddtbb     bad  it  included  in  the  reference.     There  is  nothing  more  in  this 

FxLu       <^S6  to  I'&iBe  a  condition  against  the  heir  than  in  the  others  that 

have  been  decided  in  his  favour.!    It  can  make  no  difference 

whether  the  legacy  and  the  estate  be  given  in  two  sentences  or 

in  the  same. 

The  Master  of  the  Bolls  : 

This  is  a  bill  filed  by  an  infant  claiming  a  legacy  of  1,0001., 
and  also  an  account  of  the  rents  and  profits  of  these  premises, 
as  a  debt  from  the  estate  of  Mrs.  Euphemia  Gardiner,  due  to 
him  in  respect  of  his  right  to  the  property  in  question.  The  first 
point  is,  whether  he  is  entitled  to  the  estate.  It  was  the  property 
of  a  gentleman  who  by  will  gave  it  to  his  mother,  and  she  after- 
wards disposed  of  it  to  the  plaintiff.  The  claim  was  made  upon 
the  ground  that  both  these  dispositions  were  void,  from  not 
having  been  executed  with  the  solemnities  required  by  the  statute 
in  devises  of  property  in  England.  The  defendants  resisted  this 
claim  and  denied  that  a  will  to  pass  such  property  required  to  be 
attested  by  three  witnesses. 

On  the  hearing  of  the  cause  the  late  Master  of  the  Bolls 
was  of  opinion,  that  as  the  question  was  one  that  related  to 
property  belonging  to  this  country,  it  was  a  proper  subject  to  be 
inquired  into  by  consulting  those  persons  who  were  conversant 
with  the  laws  of  India.  For  though  the  English  laws  prevail 
there  to  a  certain  degree,  yet  it  was  a  matter  of  doubt  whether 
this  particular  statute  should  apply  there.  There  have  been 
many  discussions,  as  to  how  far,  when  English  subjects  have 
carried  out  our  laws  and  established  courts  of  judicature  in 
[*^]  foreign  countries,  *any  particular  laws  should  operate  there. 
There  is  great  difficulty  in  fixing  to  what  extent  our  law  of  real 
property,  with  its  numerous  refinements,  chiefly  derived  from 
feudal  ideas,  not  applicable  to  other  countries,  should  attach  in 
the  foreign  dominions  of  England.  It  was  not,  however,  to 
ascertain  this  general  question  that  the  inquiry  was  directed,  but 
to  find  the  nature  of  the  testator's  interest  in  this  estate,  and 
whether  it  passed  by  his  will.  If  it  had  then  been  suggested 
that  the  property  was  subject  to  other  questions,  that  there 
t  See  Brodie  v.  Barry,  13  R.  E.  37  (2  V.  &  B.  127). 
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were  these  points,  so  important  with  respect  to  public  policy,  to    Gahdineb 
be  settled,  it  would  have  been  idle  to  send  such  an  inquiry.    But       yelju 
undoubtedly  it  was  considered  by  the  great  Judge  who  directed 
it,  to  be  the  proper  course,  and  I  must  take  it  that  his  decree  was 
right,  and  that  when  the  inquiry  was  answered  the  object  was 
attained. 

Now  the  two  questions  that  were  sent  to  the  Master,  he  has 
directly  answered  ;  after  taking  the  proper  means  by  examining 
competent  persons,  he  reports  that  the  property  was  of  the 
nature  of  fee-simple,  and  that  it  did  not  pass  by  the  testator's 
will. 

It  is  objected  that  this  report  is  defective,  because,  though  it 
states  that  the  property  did  not  pass  by  the  will,  yet  it  is  not 
said  that  it  descends  to  the  heir.  With  regard  to  this,  if  we  look 
at  the  pleadings,  we  find  that  the  plaintiff  claims  this  estate  as 
heir  at  law,  and  the  answer  contains  a  direct  admission  that  he 
is  heir  at  law.  It  must  be  inferred  that  this  means  heir  quoad 
hoc  ;  and  if  the  defendant  had  meant  that  the  plaintiff  was  only 
heir  at  law  to  English  property,  and  not  to  estates  of  this  descrip- 
tion, if  any  such  objection  had  beei)  raised.  Sir.  W.  Grant  would 
not  have  confined  the  inquiry  in  the  manner  he  has  done,  but 
would  have  added  a  direction  to  ascertain  who  was  the  person 
^entitled.  I  think  it  may  fairly  be  presumed,  that  the  party  did  C  *^^  1 
not  intend  to  make  an  objection  of  this  nature.  It  is  quite  clear 
that  in  the  pleadings  it  was  only  meant  to  raise  the  question 
about  the  will. 

Next,  to  consider  the  true  meaning  of  this  report.  The  estate 
is  said  to  be  of  the  nature  of  fee-simple  ;  that  is,  it  possesses  the 
qualities  of  a  fee-simple  estate ;  it  must  therefore  have  the  quality 
of  being  descendible  to  the  heir.  How  can  it  be  of  the  nature  of 
fee-simple,  if  it  does  not  descend  to  the  heir  at  law?  It  is  an 
estate  of  inheritance,  and  if  such,  the  rules  and  doctrine  of 
estates  of  inheritance  must  be  applied  to  it.  All  this  must  have 
been  known  and  felt  by  the  judge  who  directed  the  inquiry ;  for 
otherwise  his  decree  would  have  been  defective. 

The  only  other  question  is,  that  of  election.  And  it  must  be 
allowed  that  this  lady  made  her  will  under  the  idea  that  the 
property  was  hers,  and  not  supposing  that  any  account  of  the 

p2 
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Oabdikbr  rents  of  it  would  be  called  for  retrospectively.  If  she  had  been 
Fell.  told,  the  heir  at  law  means  to  demand  an  account  of  what  you 
have  received  from  this  estate,  it  is  very  probable  that  she  would 
not  have  given  him  the  1,000/.  or  would  have  imposed  a  condi- 
tion of  releasing  that  claim ;  but  the  Court  cannot  impose  such 
a  condition  upon  conjecture.  The  question  is,  whether,  as  the 
will  is  framed,  giving  the  1,000Z.  together  with  the  estate,  it 
imports  that  there  must  be  any  election  or  condition  not  to  take 
both,  and  I  think  I  should  not  le  warranted  in  putting  such  a 
construction  upon  it. 

It  is  admitted  that  a  will  attested  by  two  witnesses  only,  is  not 
sufficient  to  put  the  heir  to  his  election.  It  might  have  been 
argued,  that  if  you  put  a  party  to  elect,  when  the  testator  has 
[  *30  ]  given  away  the  estate  of  ^another,  the  same  should  be  done  with 
regard  to  the  heir,  when  the  estate  is  thus  devised.  But  it  has 
been  decided  in  several  cases,  that  the  will  cannot  be  looked  at,  and 
in  those  cases  it  might  have  been  contended,  and  better  than 
here,  that  there  was  an  implied  condition,  not  to  take  the  bounty 
given  by  the  will,  and  at  the  same  time  dispute  it.  But  if  it  be 
not  so  implied  in  general,  what  is  there  to  distinguish  this  case. 
Indeed  it  is  stronger  in  favour  of  the  heir;  for  the  testatrix 
intended  to  give  both,  and  why  should  the  devise  operate  here, 
which  it  would  not  have  done  if  it  had  been  a  devise  to  another 
person.  It  is  not  possible  to  infer  a  condition  in  the  one  case 
and  not  in  the  other.  The  words  are  not  strong  enough ;  if  they 
had  been,  I  should  have  been  glad  to  lay  hold  of  them  for  the 
purpose  of  doing  what  I  think  the  testatrix  would  herself  have 
done.  For  it  is  probable,  that  if  she  had  known  of  this  claim, 
she  would  have  qualified  her  gift.  In  the  same  way,  it  may  be 
said  of  any  legacy  to  a  debtor,  when  the  testator  was  not  aware 
of  the  debt,  that  if  he  had  been,  he  would  have  imposed  a  condi- 
tion of  releasing ;  but  the  Court  cannot  infer  such  a  condition 
upon  conjecture  only.  There  is  not  enou$?h  expressed  in  the  will 
to  clothe  the  gift  with  any  condition,  and  therefore  I  feel  myself 
unable  to  decide  against  the  heir.  There  must  be  an  account  of 
the  rents  and  profits,  but  as  it  is  a  hard  case,  I  shall  not  give 
costs,  t 

t  Beg.  Lib.  1818,  A.  (9),  fol.  1930. 
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WILSON  V.  CLAPHAM.t  i8i9. 

(Jacob  &  Walker,  36-39.)  Aug^,  20. 

The  title  appearing  ou  the  abstract  not  being  satisfactory,  and  the  ^^^^'  ^^^'^'^ 
purchaser  for  that  reason  not  having  taken  possession,  the  vendor  is  m^^' 

liable  to  aoooont  for  the  rents  received,  or  which  without  his  wilful 
default  migkt  have  been  received. 


[36] 


This  was  a  suit  for  the  specific  performance  of  an  agreement 
for  the  purchase  of  some  houses  by  the  defendant.  After  the 
answer,  it  was  by  order,  dated  23rd  June,  1813,  referred  to  the 
Master  to  inquire  whether  the  abstract  admitted  by  the  answer 
to  have  been  delivered  in  the  month  of  May,  1813,  deduced  a 
clear,  perfect,  and  marketable  title,  and  whether  the  plaintiffs 
were  then,  and  are  now,  and  when  were,  able,  to  make  a  good 
title.  The  report,  dated  8th  March,  1816,  was  in  favour  of  the 
title,  and  was  confirmed;  but  on  the  10th  July  following,  an 
order  was  made  upon  the  petition  of  the  defendant,  by  the 
Mastbb  of  the  Bolls,  referring  it  back  to  the  Master  to  receive 
such  farther  evidence  as  might  be  laid  before  him  as  to  the 
identity  of  the  plaintiffs  as  the  heirs-at-law  and  devisees,  or  as 
representing  devisees  of  Sarah  Oliver  the  testatrix  in  the 
abstract  in  the  pleadings  mentioned,  and  to  state  his  opinion 
thereon  to  the  Court.  The  Master's  second  report  was  made  on 
the  27th  November,  1818,  stating  the  further  evidence  on  the 
point  referred  to  him,  and  that  in  his  opinion  it  was  satis- 
factory. Exceptions  were  taken  by  the  defendant  and  over- 
ruled. 

Upon  the  report,  the  decree  was  made  May  17,  1819,  directing 
the  purchase  to  be  completed,  and  that  the  plaintiffs  should 
account  to  the  defendant,  who  had  not  taken  possession,  for  the 
rents  and  profits  received  since  the  agreement,  the  latter  paying 
his  pxirchase-money  with  interest.     *    *    * 

An  application  was  now  made  by  the  defendant  to  vary  the        [  *^  3 
minutes  so  as  to  charge  the  plaintiffs  not  only  with  the  rents 
received  by  them,  but  with  those  that,   without  their  wilful 
default,  might  have  been  received,  it  being  suggested  that  they 
had  been  suffered  to  run  in  arrear. 

t  Clarke  v.  Ramuz,  (1891)  2  Q.  B.  456 ;  60  L.  J.,  Q.  B.  679.— C.  A. 
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W1L80N  Mr,  Wray,  for  the  defendant,  cited  Acland  v.  Cuming  (other- 

CLAPBiiM.    wise  Oaisford)A 

Mr.  Clayton  and  Mr.  Koe^  for  the  plaintiflfs,  mentioned 
Macnamara  v.  WiUiams.     [See  judgment,  post.] 

The  Master  of  the  Bolls: 

The  case  of  Macnamara  v.  Williams  (6  Yes.  148)  does  not 
touch  the  present;  the  question  there  was,  whether  it  was 
necessary  to  make  the  steward  of  the  vendor  a  party ;  and  it  was 
decided  that  it  was  not,  and  that  he  must  continue  responsible 
to  the  vendor. 

The  question  here  is,  in  what  manner  the  vendor  is  to  be 
charged,  in  a  case  where  it  is  to  be  considered  his  fault  that  the 
title  was  not  made  out  during  the  interval  when,  on  that 
account,  the  purchaser  could  not  safely  take  possession. 

Consider  the  situation  of  the  purchaser :  the  objection  to  the 
title  not  being  removed,  it  would  not  be  safe  for  him  to  enter 
[  ^88  ]  into  possession,  as  that  would  be  a  *waiver  of  the  objections. 
Then  is  not  the  vendor  to  be  responsible  for  the  rent,  that  he  is 
said  to  have  suffered  to  go  in  arrear  for  three  or  four  years, 
which  he  most  probably  would  not  have  permitted  if  he  had  been 
holding  the  possession  for  himself.  Before  the  conveyance,  the 
purchaser  could  not  have  proceeded  for  these  rents  himself ;  or 
he  could  only  have  done  it  in  the  name  of  the  vendor,  and  that 
would  be  a  very  premature  act  of  ownership. 

The  care  of  the  estate  must  of  necessity  be  left  to  the  vendor  ; 
he  becomes  a  trustee  for  the  purchaser,  and  what  hardship  is 
there  in  expecting  him  to  take  the  same  care  of  it  as  he  would  if 
it  were  his  own  ?  He  must  take  the  measures  that  are  adopted 
by  every  prudent  landlord.  If  ultimately  the  estate  is  determined 
to  continue  his  own,  he  retains  the  rents ;  if  not,  he  hands  them 
over  to  the  vendee. 

Consider  what  he  calls  on  the  Court  to  do ;  he  calls  for  interest 

on  the  purchase-money,  and  it  is  no  excuse  for  the  purchaser  to 

say  that  he  let  it  lie  dead ;  he  is  liable  for  the  interest  from  the 

moment  of  the  purchase.     There  must  be  a  reciprocal  equity :  if 

t  17  E.  E.  177  (2  Madd.  28). 
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the  one  is  at  all  events  to  have  the  interest  of  the  purchase-      Wiuson 
money,  whether  it  was  or  was  not  laid  out,  the  other  must  at  all    claphak. 
events  be  entitled  to  the  profits  of  the  estate. 

It  is  not  now  a  question,  whether  the  circumstance  of  posses- 
sion not  having  been  taken,  arose  from  the  default  of  the  vendor : 
that  has  been  decided  by  the  late  Master  of  thb  Bolls.  He 
was  of  opinion,  that  the  title  was  imperfect,  and  therefore 
directed  a  further  enquiry.  It  was  not  till  the  Master's  last 
report,  stating  that  the  title  was  now  complete,  that  the  agree- 
ment could  be  carried  into  efiEect. 

That  the  vendor,  under  such  circumstances,  should  be  held  [  S9  ] 
responsible  for  the  rents,  seems  so  natural,  so  evidently  the  result 
of  reason,  that,  unless  there  be  some  authority  against  it,  it  is 
what  ought  to  be  ordered.  Macnamara  v.  Williams  is  not  in 
point.  There  are  other  cases  which  accord  with  the  principle  of 
Adand  v.  Gaisford.  There  are  many  instances  where  it  has  been 
referred  to  the  Master  to  ascertain  the  amount  of  an  injury  that 
has  happened  to  the  estate,  through  the  default  of  the  vendor, 
making  him  liable  for  the  loss.f  The  case  of  Ackmd  v.  Oaisford 
being  a  decision  of  my  own,  I  was  unwilling,  at  first,  to  follow  it 
as  if  it  had  been  that  of  another  Judge ;  but  it  has  not  since 
been  controverted,  and  is  not  at  variance  with  previous  decisions. 
It  seems  to  me  that  the  same  should  be  done  here ;  and  it  is  to 
be  observed,  that  if  there  has  been  no  default  on  the  part  of  the 
vendor,  he  will  lose  nothing  by  it.  I 

t  Fo§ier  t.  Deacon,  18  B.  B.  251      16  B.  B.  260  (1  Madd.  632). 
(3  Madd.  394);  Har/ard  y.  Furrier,         X  Beg.  Lib.  1818,  B.  fol.  1804. 
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i«i».  CHALMER  V.  BRADLEY. 

''*i«ff  iJf  '  (1  Jftoo^  &  Walker.  51—69.) 

JlolU  Court.  Estates  being  devised  to  trustees  to  be  sold  for  payment  of  debts,  and 

Plumvb  subject  thereto  for  the  testator's  infant  children,  the  surviving  trustee 

M.R.  retidns  possession  of  one  of  the  estates  in  satisfaction  of  debts,  which  he 

[  51  ]  alleges  himself  to  have  paid,  the  testator  being  insolvent.    On  a  bill  for 

an  account  and  conveyance  of  this  estate  by  one  of  the  children,  and  the 

representatives  of  another  forty-five  years  after  the  testator's  death, 

stating  that  they  had  recently  discovered  the  facts,  special  enquiries 

directed  to  ascertain  whether  they  had  any  notice  of  the  circumstances ; 

whether  they  had  in  any  manner  released ;  and  whether  the  trustee  had 

advanced  to  the  amount  of  the  value  of  the  estate. 

Presumption  from  length  of  time  in  favour  of  long  possession  of 
whatever  is  necessary  to  constitute  a  right. 

On  an  enquiry  into  very  remote  transactions,  accounts  kept  by  a 
deceased  party  at  the  time,  directed  to  be  taken  as  primd  fade  evidence, 
throwing  on  the  other  side  the  onus  of  impeaching  them. 

A  trustee  cannot,  by  any  act  of  his  own,  denude  himself  of  that 
character,  till  he  has  performed  his  trust. 

Thomas  Bradley,  of  Leeds,  by  his  will,  dated  the  9th  of  May, 
1770,  after  giving  an  annuity  to  his  wife  Alice,  and  a  freehold 
house  in  which  he  resided  to  his  son  Thomas  Bradley,  gave  all 
his  other  real  estate  to  his  wife,  his  brother  Joseph  Bradley,  B. 
Collins  and  N.  Smith,  and  their  heirs,  in  trust  to  sell  so  much 
thereof  as  should  be  sufficient  to  raise  such  a  sum  of  money  as 
his  personal  estate  should  fall  short  of  discharging  his  debts; 
and  as  to  the  residue,  in  trust  for  his  children  who  should  be 
living  at  the  time  of  his  death,  bom  within  forty  weeks  after,  as 
tenants  in  common.    He  directed  his  trustees,  out  of  the  rents 
and  profits,  or  by  raising  money  by  mortgage,  if  necessary,  to 
maintain  his  children  till  twenty-one,  and  then  to  convey  the 
estates  to  them.    And  he  desired,  that  if  a  sale  of  any  part  of  his 
real  estate  should  be  necessary,  the  trustees  should  not  sell  his 
part  or  share  of  Enowslop  Mills,  or  his  estate  at  Lockwood,  unless 
upon  sale  of  his  other  real  estates,  there  should  not,  together 
with  the  part  of  his  personal  estate  not  given  to  his  wife,  be  a 
sufficiency  for  payment  of  his  debts.   He  gave  his  household  goods 
to  his  wife,  and  the  rest  of  his  personal  estate  to  his  trustees,  to 
be  applied  in  payment  of  his  debts,  and  if  any  surplus  should 
remain,  in  trust  for  his  children.    He  appointed  the  trustees  to 
be  his  executors  and  executrix. 
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The  testator  died  in  the  same  month  in  which  his  will  was     Chalmsb 
made»  leaving  his  wife  and  four  children  surviving,  namely,    bsadlbt. 
Thomas  Bradley  his  son  and  heir  at  *law,  aged  four  years ;  and       [  *52  ] 
three  daughters,  Mary,  Elizabeth,  and  AUce  ;    the  eldest  of 
whom,  Mary,  was  thirteen,  and  the  youngest,  Alice,  about  five  or 
six  years  of  age.    The  widow  and  Joseph  Bradley  proved  the 
will ;  the  other  trustees  having  renounced,  and  also  released  the 
real  estate. 

The  testator  died  considerably  indebted,  to  an  amount,  as 
stated  by  the  defendants,  exceeding  the  value  of  his  whole 
property :  his  personal  estate  being  only  about  2261.  This 
statement  was  contained  in  the  answer  in  a  passage  which  the 
plainti£E3  were  under  the  necessity  of  reading  in  evidence,  from 
its  being  connected  with  another  sentence  made  use  of  by 
them. 

All  the  testator's  real  estates  were  sold  by  his  trustees  for  the 
purpose  of  paying  his  debts,  with  the  exception  of  the  estate  at 
Lockwood;  this  consisted  of  a  one-third  part  of  some  freehold 
premises  to  which  the  testator  was  entitled  as  tenant  in  common, 
and  which  was  subject  to  a  mortgage. 

It  was  represented  by  the  defendants,  that  Joseph  Bradley  and 
the  testator's  widow,  being  pressed  for  payment  of  the  debts, 
attempted  to  sell  the  Lockwood  estate,  and  offered  it  to  several 
persons  for  1,100Z.,  but  were  unable  to  find  a  purchaser ;  it  was 
therefore,  at  last,  in  September,  1775,  agreed  between  them, 
that  Joseph  Bradley  should  buy  it  for  1,8002.,  it  being  stipulated 
at  the  same  time  that  Thomas  Bradley  the  son,  when  he  came 
of  age,  should  have  an  option  of  becoming  the  purchaser  of  it  at 
that  price.  Joseph  Bradley,  for  that  purpose,  borrowed  1,8002., 
which  he  paid  to  the  testator's  creditors,  and  for  which  he  gave 
credit  in  his  accounts  with  the  testator's  estate.  Thomas,  on 
coming  of  age,  declined  taking  the  purchase.  From  1776  till 
the  time  of  *his  death,  Joseph  Bradley  continued  in  the  [  ^53  ] 
possession  and  enjoyment  of  the  Lockwood  estate  for  his  own 
benefit. 

Mary  Bradley,  the  eldest  daughter,  married  E.  Chalmer  in 
1788,  and  died  in  1809,  leaving  him  surviving  her,  and  leaving 
F.  Chalmer,  her  only  son  and  heir  at  law.    Elizabeth  Bradley 
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Chalmbb    attained  twenty-one,  and  died  in  1780,  intestate  and  unmarried , 

Bbadlet.    leaving  her  brother  Thomas  her  heir  at  law. 

It  appeared  that  Thomas  Bradley,  the  son,  was  maintained  and 
educated  by  Joseph  his  uncle.  In  June,  1789,  about  two  years 
after  he  came  of  age,  he  executed  indentures  of  lease  and  release, 
reciting  the  embarrassed  state  of  his  father's  affairs,  and  that 
Joseph  Bradley  had  advanced  a  considerable  sum  of  money  out 
of  his  own  estate,  and  more  than  the  full  value  of  the  estates  of 
the  testator  remaining  unsold,  to  satisfy  the  remainder  of  his 
creditors ;  that  he  had  also  at  his  own  expense  brought  up  and 
educated  him  (Thomas  Bradley),  and  instructed  him  in  the 
business  of  a  merchant  and  woolstapler,  and  had  advanced  him 
money  to  begin  and  carry  on  business  for  himself,  and  that  that 
money,  and  what  he  had  paid  to  the  creditors  of  his  brother, 
amounted  to  1,800/.,  which  sum  had  been  fixed  upon  as  the 
value  of  the  estate  at  Lockwood,  for  which  the  said  Joseph 
Bradley  was  to  take  it,  and  have  it  conveyed  to  him  ;  it  was  also 
recited,  that  Thomas  Bradley  was  fully  convinced  of  the  justice 
of  the  account,  and  not  having  it  in  his  power  to  recompense  his 
uncle  for  the  money  advanced,  and  for  his  expenses  and  trouble 
aforesaid,  had  requested  him  to  accept  the  estate  then  remaining, 
as  was  proposed  to  him  by  his  late  mother,  and  had  agreed  to 
convey  his  right  and  interest  in  the  said  estate  to  his  uncle,  and 
as  far  as  was  in  his  power  to  make  him  a  title  to  it ;  he  then 
conveyed  to  Joseph  the  third-part  of  the  premises  at  Lockwood, 
[  *^  ]  and  ^covenanted  for  further  assurance  by  himself  and  all  other 
persons  interested.  Thomas  Bradley  some  time  afterwards 
became  a  bankrupt,  and  died  in  1810,  intestate  and  without 
issue. 

Joseph  Bradley  having  enjoyed  the  Lockwood  estate  till  his 
death  in  1804,  devised  it  by  name  (in  his  will  dated  in  1789)  to 
his  son  John  Bradley ;  the  latter  enjoyed  it  till  his  death  in  1808, 
and  by  his  will  gave  it,  mentioning  it  by  name,  to  two  of  the 
defendants  upon  trusts  for  the  benefit  of  his  wife  and  children. 
One  of  his  children,  Joseph  Bradley,  djdng  in  1814,  left  his  share 
to  his  mother  for  life,  with  remainder  to  his  brother  and  sister 
John  and  Martha  Bradley. 
The  bill  in  the  present  suit,  filed  in  Easter  Term,  1815,  by 
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E.  Chalmer,  F.  Gialmer,  and  Alice  Bradley  (the  daughter  of  the     Chalmke 

testator),  against  the  widow  and  children  of  John  Bradley,  and     bbadlet. 

the  trustees  of  his  will,  who  were  also  the  personal  representatives 

of  him  and  of  Joseph  Bradley  the  trustee,  alleged  that  the 

property  left  by  the  testator  was  sufficient  for  the  payment  of  all 

his  debts  without  having  recourse  to  the  Lockwood  estate,  which 

Joseph    Bradley,  the    trustee,   was    therefore  bound  to  have 

conveyed  to  the  testator's  children.    Alice  Bradley  therefore 

claimed  one-fourth  of  this  estate ;  and  another  fourth,  the  share 

of  Mary  Chalmer,  was  claimed  by  E.  Ghalmer  as  tenant  by 

Ihe  curtesy  for  his  life,  and  by  F.  Chalmer  in  remainder.    The 

bill  prayed  that  the  testator's  will  might  be  established,  and 

the  accounts  relating  to  his  estate,  if  necessary,  taken  ;  that  the 

Lockwood  estate  might  be  conveyed  to  the  plaiutiffs,  and  the 

rents  and  profits  received  by  Joseph  and  John  Bradley,  and  the 

defendants,  accounted  for  to  them  in  the  proportions  in  which 

they  were  respectively  entitled.    To  excuse  the  delay  that  had 

taken  place,  the  plaintiffs  stated,  that  they  were  uninformed  of 

the  state  of  the  testator's  affairs,  and  *were  not  aware  that  Joseph       [  *55  ] 

Bradley  held  the  Lockwood  estate  under  any  title  derived  from 

the  testator,  till  three  or  four  years  before,  when  it  accidentally 

came  to  the  knowledge  of  the  plaintiff  E.  Ghalmer. 

The  defendants,  in  their  answer,  stated  that  Joseph  Bradley, 
the  trustee,  had  paid  debts  of  the  testator,  and  had  incurred 
other  expenses  on  account  of  his  estate,  to  the  amount  of  6852. 
beyond  the  whole  amount  of  his  real  and  personal  property, 
estimating  the  Lockwood  estate  at  1,300Z.  They  said,  that  an 
account  had  been  rendered  to  Thomas  Bradley,  the  testator's 
Bon,  on  his  coming  of  age,  which  he  settled  on  behalf  of  himself 
and  his  sisters  ;  and  insisted  that  the  plaintiffs  and  Mary 
Ghalmer  had  been  long  aware  of  the  nature  of  the  defendant's 
title  to  the  Lockwood  estate.  They  mentioned,  that  the  estate 
had  been  lately  considerably  improved  by  building. 

Mr.  Home  and  Mr.  Richards  for  the  plaintiffs  : 

The  estate  now  claimed  by  the  plaintiffs  was  held  by  Joseph 
Bradley  as  their  trustee  ;  the  defendants,  to  whom  it  has 
descended,  are  of  course  equally  bound  by  the  trust.    No  claim 
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Chalmbb  is  made  to  the  share  of  Thomas  or  that  of  Elizabeth,  which  he 
Bbadlbt.  inherited  on  her  death :  the  deed  executed  by  him  conveyed  that 
moiety  to  the  trustee  ;  but  the  plaintiffs  have  done  no  act  to 
release  their  claim,  and  their  title  to  the  other  moiety  is  clear. 
The  trustee  had  no  power  of  making  the  estate  his  own ;  he  was 
not  even  to  sell  it,  unless  the  whole  of  the  other  part  of  the  assets 
was  previously  exhausted,  of  which  there  is  no  evidence. 

Mr,  Heald  and  Mr.  Roupell  for  the  defendants : 
[  56  1  *    *    The  testator  died  in  1770,  forty-five  years  before  the 

filing  of  the  bill ;  and  though  his  daughters  were  at  the  time 
under  the  disability  of  infancy,  yet  no  legal  impediment  to  the 
prosecution  of  their  claim  has  now  existed  for  more  than  thirty 
years,  nor  is  it  to  be  believed  that  they  were  in  that  state  of 
ignorance  which  they  represent ;  it  has  not  been  shown  that  any 
fraudulent  concealment  was  practised;  they  must  have  been 
apprised  of  the  state  of  their  father's  circumstances.  Is  there 
any  instance  to  be  found  of  an  account  being  decreed,  at  a 
distance  of  forty-five  years,  and  when  the  parties  for  thirty  years 
have  slept  upon  their  rights,  coming  forward  at  last  when  the 
delay,  occasioned  by  themselves,  has  rendered  it  impossible  to 
have  the  account  fairly  taken  ?    ♦    *    * 

[  67  ]  Mr.  Home  in  reply : 

[  68  1  *    *    There  is  no  similarity  between  this  case,  and  those 

of  purchases  by  trustees.  Here  there  is  a  clear,  direct  trust, 
without  any  act  of  the  parties,  attempting  to  put  an  end  to  it ; 
in  those  cases  the  parties,  as  far  as  they  are  able,  determine  the 
relation  between  them ;  and  though  the  doctrine  of  this  Court 
raises  a  trust  by  construction  from  the  circumstances  and  the 
nature  of  the  transaction,  yet  after  a  certain  period  it  will  not 
inquire  into  those  circumstances.  When  the  trust  is  direct,  as  is 
the  case  here,  length  of  time  is  never  allowed  to  operate. 

[The  material  cases  cited  by  counsel  are  referred  to  in  the 
judgment,  post,  pp.  223 — 224.] 

Aug,  18.      ^HB  Master  of  the  Bolls  (after  stating  the  facts) : 
[  59  ]  It  will  be  material  to  consider  the  effect  of    the  deed  of 
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1789.  It  is  clear  that,  with  respect  to  Thomas  Bradley  who  was  Ohalmbr 
a  i>art7  to  it,  it  amounted  to  a  complete  transfer  of  his  beneficial  Bbadlky. 
interest  to  Joseph  the  trustee.  That  would  be  clear,  taking  it  in 
any  shape ;  if  it  had  been  a  sale  of  his  interest  to  his  trustee,  a 
transaction  always  viewed  with  great  jealousy,  it  would  have 
been  liable  to  be  impeached,  if  the  cestui  que  trust  had  made  an 
application  for  that  purpose  within  a  reasonable  time :  that 
however  has  not  been  the  case  here ;  and  therefore  even  if  it  had 
been  a  sale,  Thomas  would  have  been  clearly  barred. 

But,  in  the  next  place,  this  transaction  did  not  purport  to  be  a 
sale.  The  deed  is  a  recognition  that  the  trustee  had  advanced 
out  of  his  own  money  to  the  creditors,  more  than  the  value  of  the 
estate.  If  that  were  so,  the  consequence  would  be  that  he  would 
stand  in  the  place  of  the  creditors,  who  were  the  primary 
cestui  que  trusts ;  he  had  an  undoubted  lien  on  the  estate,  which 
would  continue  a  charge  on  it  while  unsold,  or  entitle  him,  if  it 
were  sold,  to  appropriate  the  proceeds  for  his  own  use,  to  the  full 
amount  of  his  advance.  A  sale  then  would  have  produced  no 
benefit  to  the  children,  if  the  trustee  had  advanced  1,980Z.  and  the 
value  of  the  estate  was  really  not  more  than  1,8002.  Now  there  is 
no  evidence  on  the  one  side  to  negative  that  being  the  value,  or 
on  the  other  side  to  support  it ;  but,  as  far  as  we  can  form  a 
judgment,  1,8001.  was  abundantly  sufficient.  If  we  consider  the 
nature  of  the  property,  that  it  was  an  undivided  third-part, 
which  every  body  knows  will  not  sell  so  beneficially  as  an  entire 
estate ;  that  it  consisted  of  a  variety  of  small  tenements,  let  at 
low  rates,  liable  to  considerable  expense  in  repairs,  and  in  getting 
in  the  rents;  recollecting,  too,  that  it  was  at  the  period  of  the 
American  war,  when  property  was  almost  *unsaleable,  we  [•CO] 
cannot  suppose  that  this  estate,  if  brought  to  market,  would  have 
produced  more  than  twenty-six  years'  purchase.  I  think  it  is 
stated,  that  the  net  produce  in  1789,  was  not  more  than  501. 
a-year. 

If  then  the  fact  was,  that  1,8002.  was  more  than  the  value  of  the 
estate,  and  that  if  it  had  yielded  1,9002.  the  whole  would  have 
been  exhausted  by  the  debts,  the  children  could  have  derived  no 
benefit  from  a  sale ;  theirs  was  only  an  eventual  interest,  and 
the  state  of  the  afEairs  precluded  any  idea  of  advantage.    They 


2£2  1819.    CH.     1  J.  it  W.  60—61.  [r.b. 

Chalmeb  might  have  insisted  on  taking  the  chance  of  a  sale,  and  it  must 
B&ADLET.  ^*^®  been  sold ;  but  their  interest  was  merely  formal,  and  they 
might,  when  they  came  of  age,  have  agreed  to  waive  it.  The 
absolute  legal  estate  was  in  the  trustee :  they  were  not  necessary 
parties  to  a  conveyance,  and  any  act  on  their  part  would  be 
sufficient  to  waive  it.  It  is  clear,  that  if  they  acquiesced  in  the 
property  remaining  unsold,  they  were  giving  up  what  was  merely 
a  matter  of  form.  The  question  is,  whether  they  did  or  did  not 
waive  it  ?  one  of  them,  Thomas,  certainly  did  ;  then  did  the  two 
others  concur  in  that,  or  did  they  object  to  it  ? 

The  fact  is  proved,  that  from  the  death  of  the  testator,  till 
1804,  a  period  of  thirty-four  years,  Joseph  Bradley  continued  in 
quiet  and  undisturbed  possession.  He  takes  upon  himself 
to  exercise  an  act  of  ownership,  by  devising  it  by  name  as  his 
own.  On  his  death,  his  son  took  possession,  enjoyed  it  as  his 
own,  and  by  his  will  devised  it  as  his  own  to  his  family.  One 
share  then  came  into  the  possession  of  Joseph,  who  dying  in  1814 
devised  it  again.  Thus  there  were  three  successive  wills,  by 
three  successive  generations,  from  1770  to  1814  :  during  this 
period  the  estate  is  enjoyed  by  the  trustee,  and  those  claiming 
under  him,  and  no  demand  of  any  kind  is  made  upon  them. 
r  61  ]  Thomas  Bradley  lived  till  1810,  suffering  great  vicissitudes  in 

life :  he  became  a  bankrupt ;  but  neither  he  nor  his  assignees, 
persons  naturally  astute  to  look  into  such  claims,  made  any 
objections,  acquiescing  no  doubt  from  a  conviction  that  Joseph 
had  rightfully  purchased  the  estate,  and  was  the  rightful  owner 
of  it.  Alice  Bradley  came  of  age  in  1785  :  she  had  then  the 
same  claim  that  she  has  now,  yet  she  lies  by,  having  this  right, 
for  thirty-years,  seeing  the  estate  enjoyed  by  Joseph  and  his 
descendants,  augmenting  in  value,  and  money  being  laid  out  on 
it,  and  now  desires  to  have  an  account  ab  initio  in  the  same  way 
as  if  it  were  a  recent  claim.  Mrs.  Ghalmer  came  of  age  in  1778, 
five  years  before  her  marriage :  yet  while  unmarried  she  made 
no  claim,  and  none  is  made  afterwards  by  her  husband  or  her 
son,  till  1815.  Is  it  to  be  supposed  that  Mr.  Ghalmer,  at  the 
time  he  married,  made  no  enquiry  about  his  wife's  property  ? 
Could  she  have  been  ignorant  that  her  father  made  a  will? 
The  will  was  proved  at  York,  and  it  must  have  been  known  in  the 
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neighbourhood  that  the  estate  belonged  to  the  testator.    Mrs.     Ohalmbb 

Chahner  was  thirteen  at  the  death  of  her  father,  and  nineteen  at     bbidlxt. 

that  of  her  mother ;  and  the  probabiUty  is,  that  the  mother  must 

have  informed  her  of  the  will ;  and  she  was  not  likely  to  conceal 

it  from  her  husband.    There  is  nothing  from  which  to  infer  that 

this  family  was  divided,  or  that  Thomas  Bradley  was  not  in 

habits  of  communication  with  his  sisters ;  and  there  must  have 

been   opportunities  of  learning  the  circumstances  from  him. 

It  is  possible,  that  these  parties  were  ignorant  of  the  will  and  of 

the  circumstances ;  but  it  is  a  supposition  very  improbable,  and 

one  that  I  can  not  bring  my  mind  to  accede  to. 

I  believe  these  are  all  the  facts,  and  the  question  now  is, 
whether,  under  these  circumstances,  there  is  any  right  on  the 
part  of  these  claimants  to  what  they  now  seek.  As  to  the  share 
of  Thomas,  all  claim  to  it  is  abandoned  :  *they  only  ask  for  the  [  *62  ] 
other  moiety.  With  respect  to  Alice,  who  has  been  under  no 
disability  from  1785  to  1815,  can  she  be  permitted  to  call  for  the 
accounts  after  this  length  of  time  ?  Galling  for  accounts  is  always 
much  discouraged  after  the  death  of  the  accounting  party,  if  he 
lived  long  enough  to  have  accounted  in  his  lifetime.  Here  she 
laid  by,  after  she  came  of  age,  nineteen  years  in  his  lifetime : 
and  is  she  now  to  pray  for  accounts  against  his  representative  in 
the  third  degree,  notwithstanding  all  the  difficulties  a  party  is 
involved  in,  who  has  to  account  for  the  receipts  and  payments  of 
another? 

[His  Lordship  then  referred  to  a  number  of  old  authorities 
showing  that  stale  demands  are  unfavourably  received  in  equity ; 
and  he  also  referred  to  Campbell  v.  Walker ^^  and  Oregory  v. 
Gregory ^l  and  the  cases  there  cited.] 

I  have  stated  these  authorities,  which  are  a  few  among  many,  [  63  j 
which  shew  the  principles  that  have  governed  the  courts  of 
equity,  in  applying  length  of  time  as  a  bar  to  relief.  They  do 
not  proceed  on  the  ground  of  individual  hardship  or  loss :  public 
policy  requires  that  persons  should  not  lie  by  and  call  for 
accounts  at  a  distant  period,  when  the  accounting  party  is  dead, 
and  under  all  the  difficulties  that  arise  when  the  vouchers  are 
lost,  and  the  memory  of  witnesses  is  gone.  It  is  not,  as  a  bar  by 
t  5  B.  B.  135  (3  Vee.  678).  J  14  B.  B.  24^  (G.  Coop.  201). 
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Cbalmbb  analogy  to  the  statute,  that  the  length  of  time  operates  here ;  bat 
B&ADLET.  ^^  8^^®^  ^  ground  for  presuming  in  favour  of  length  of  possession. 
It  is  on  this  principle  that,  in  courts  of  law,  Acts  of  Parliament, 
grants,  and  releases,  have  frequently  been  presumed. 
In  one  case.  Doe  v.  Prosser,\  the  Court  of  King's  Bench  went 
[  ^64  ]  the  length  of  presuming  an  actual  ouster  of  one  ^tenant  in 
common  by  another,  after  an  exclusive  possession  for  thirty-six 
years,  without  rendering  any  account.  In  the  present  case, 
Joseph  Bradley,  having  acquired  the  share  of  Thomas,  became 
tenant  in  common  with  the  plaintiffs;  and,  according  to  the 
principle  of  the  case  I  just  mentioned,  this  would  be  sufScient, 
if  it  were  a  legal  estate,  to  presume  an  ouster.  Here,  however,  it 
is  to  be  considered,  that  he  also  stood  in  the  character  of  trustee. 
If  the  property  in  question  had  been  personal,  and  he  had 
advanced  to  the  creditors,  out  of  his  own  pocket,  more  than  its 
value,  he  would  have  acquired  an  absolute  right  to  it  by  operation 
of  law.  This  is  laid  down  in  Plowden,  185,  186,  where  a  case  of 
Dav^  V.  Langston,  19  Hen.  VII.  is  cited  as  an  authority  for  it. 
I  do  not  mention  this  as  a  case  to  govern  the  present,  because  I 
am  aware  of  a  distinction  between  personal  and  real  estate ;  but 
if  you  can  apply  the  analogy,  it  shows  that  it  would  not  be  unjust 
to  consider  that  a  trustee,  advancing  more  than  the  value  of  the 
estate,  may  enter  into  an  agreement  with  the  parties,  to  keep  it 
in  satisfaction  of  what  he  has  paid. 

But  notwithstanding  the  doctrine  of  the  cases  I  have  stated, 
and  the  circumstances  so  pregnant  with  presumption  in  favour 
of  the  parties  who  are  enjoying  this  estate,  still  a  court  of  equity, 
in  a  case  between  trustee  and  cestui  que  trust  cannot  be  satisfied 
with  these  presumptions,  without  some  further  enquiry,  to  be 
quite  sure  that  it  is  proceeding  on  safe  ground.  I  think  it  will  be 
right  to  direct  some  enquiry  here,  following  the  course  adopted 
by  Lord  Alvanlby  in  the  case  of  Pickering  v.  Stamford.l 
[  66  ]  We  are  at  present  placed  in  a  very  awkward  situation,  having 

no  evidence  except  the  deed  and  the  schedules  to  the  answer, 
which  are  certainly  entitled  to  great  attention,  at  this  distance  of 
time  from  the  death  of  the  accounting  party.  In  the  absence  of 
other  evidence,  I  am  at  a  loss  to  know  what  to  presume. 

t  CJowp.  217.  t  See  post,  p.  226. 
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This  is  quite  clear,  that  if  the  two  sisters,  or  the  husband  of  Chalmbr 
Mary,  were  conusant  of  what  Thomas  Bradley  had -done  ;  if  they  bradlkt. 
knew  of  their  rights  under  the  father's  will ;  and,  while  they 
saw  the  estate  in  the  possession  of  others,  and  improving  at  their 
expense,  laid  by  and  made  no  claim,  postponing  their  remedy  till 
1815,  there  could  not  then  possibly  be  any  doubt  that  the  Court 
would  be  bound  to  presume  a  release,  or  waiver,  or  an  agreement 
that  it  should  be  enjoyed  as  it  has  been. 

The  first  thing  I  should  wish  to  be  ascertained  is,  what  was 
the  value  of  the  estate ;  not  what  it  has  now  become,  by  lapse  of 
time  and  subsequent  improvements,  but  its  value  in  the  years 
1770,  1775,  and  1789 ;  for  this  purpose  its  state  at  the  time,  the 
attempts  to  sell  it,  and  the  amount  of  the  rents  must  be 
considered  ;  and  in  making  the  estimate,  I  think  the  Master  will 
do  right,  if  any  accounts  of  the  rents  and  profits  have  been  kept, 
to  take  them  bs  prima  facie  fair  accounts,  subject  to  any  objection 
that  the  other  party  may  make  to  them,  so  that  they  may  not  be 
precluded  from  showing,  if  they  can,  what  the  amount  really  was. 

The  next  question  will  be,  whether,  at  any  period  up  to  1789, 
Joseph  Bradley  was  in  advance  beyond  the  assets  received  by 
him,  and  to  what  extent.  Here,  again,  I  think  it  will  be  very 
reasonable,  if  an  account  was  regularly  kept  of  the  adminis- 
tration of  the  estate,  that  it  should  be  considered  as  primd  facie 
evidence  of  his  receipts  and  payments,  throwing  on  the  other 
party  *the  onus  of  impeaching  it.  It  must  be  understood  that  [  *6i>  ] 
this  is  not  to  be  taken  as  the  account  prayed  by  the  bill ; 
it  is  not  to  be  gone  through  item  by  item  ;  for  it  would  be  too 
much,  at  the  distance  of  forty-nine  years,  to  call  for  vouchers  of 
every  payment ;  and,  in  mercy  to  the  parties,  I  wish  to  save 
them  the  expense  in  'which  they  would  be  involved  by  going 
minutely  into  the  particulars  of  such  an  inquiry.  It  is  only 
necessary  to  ascertain  whether  Joseph  Bradley  was  a  creditor  of 
the  testator's  estate,  and  to  what  amount,  and  whether  this 
property,  if  sold,  would  or  would  not  have  fallen  short  of 
satisfying  his  debt.  If  we  find  that  it  would,  we  shall  have  gone 
a  great  way  towards  showing  that  no  injustice  was  done  to  the 
children.  I  should  have  mentioned  that  a  part  of  the  enquiry 
must  be,  whether  any  offer  was  made  to  sell  this  estate,  and  what 

B.B. ^VOL.  XX.  Q 
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Chalmeb  was  the  result ;  and  also  whether  any  account  was  rendered  by 
Bbadlky.    Joseph  Bradley,  and  to  whom. 

It  must  next  be  enquired,  under  what  circumstances  the  deed 
of  1789  was  executed,  and  whether  with  the  privity  or  assent  of 
the  plaintiffs,  or  of  Mary  Ghalmer,  and  whether  they  had  any 
knowledge  of  that  deed,  or  of  their  interest  under  the  will  of  the 
testator,  and  whether  they,  by  any  deed,  writing,  or  otherwise, 
released  or  relinquished  their  rights  ;  and  whether  they  were 
apprised  of  the  disposition  made  of  this  property  by  the  wills  of 
Joseph  Bradley,  John  Bradley,  and  Joseph  Bradley  junior,  and 
of  the  possession  and  enjoyment  under  those  wills.  This  will 
fortunately  give  an  opportunity  for  examining  these  persons 
upon  oath,  as  to  their  knowledge  of  the  circumstances. 

The  reason  that  I  direct  these  enquiries  is,  that,  though  I  am 
impressed  with  the  impolicy  of  permitting  stale  demands  to  be 
brought  forward,  though  I  know  that  on  the  principles  stated  in 
[  ♦e?  ]  Smith  V.  Clay^^  a  court  of  *equity  is  not  to  be  called  into  action 
by  those  who  are  not  vigilant  in  support  of  their  rights,  and  am 
aware  of  the  monstrous  inconveniences  that  would  result,  if  at 
some  period  the  door  were  not  shut  to  litigation :  yet  I  fall  in 
entirely  with  the  opinion  expressed  by  Lord  Alvanlet  in 
Pickering  v.  Stamford.X  There  the  suit  was  commenced  after  a 
lapse  of  thirty-five  years,  by  persons  who  declared  themselves 
to  have  been  ignorant  of  the  existence  of  their  rights.  Lord 
Alvanley,  under  the  circumstances  of  that  case,  could  not  be  sure 
that  they  were  not  ignorant,  and  therefore,  stating  strongly  his 
opinion  in  favour  of  the  general  principle,  that  a  party  ought  to 
be  barred  by  length  of  time,  and  lamenting  that  he  could  not  in 
that  instance  follow  it,  he  directed  similar  enquiries,  stating,  at 
the  same  time,  that  if  he  were  then  to  decide  it,  he  would  decide 
it  against  the  plaintiffs,  and  that  by  the  enquiries  he  did  not 
decide  one  way  or  the  other,  and  would  afterwards  consider 
whether  there  was  sufficient  equity  in  the  bill. 

I  feel,  too,  that  we  are  here  dealing  between  trustee  and 

cestui  que  trust ;  and  the  strong  ground  I  have  for  my  doubts 

is,  that  till  the  relation  is  determined,  the  possession  of  the 

t  Amb.  645,  3  Br.  0.  C.  639  n.  tected  by  Statutes  of  Limitation.— 

X  2  Ves.  Jr.  272.    The  Btiit  was     O.  A.  S. 
against  executors  who  are  now  pro- 


TOL.XX.]  1819.    CH.    1  J.  &  W.  67—68.  227 

trustee  is  the  possession  of  the  cestui  que  trust.  If  the  estate  be  Chalmbr 
given  him  in  trust  to  sell,  it  remains  in  him  for  that  purfose,  bradlby. 
till  something  is  done  to  put  an  end  to  the  character  in  which 
he  stands,  and  he  continues  liable  for  ever,  or,  at  least,  for  a 
considerable  period  of  time,  the  Court  considering  the  trustee 
bound  to  protect  the  interest  of  the  cestui  que  trust  without  his 
interposition :  and  the  length  of  time  during  which  the  trustee 
has  omitted  to  discharge  his  trust  is  not  a  bar  to  its  performance. 
Again,  if  this  trustee  advanced  money  for  the  payment  of  debts, 
he  could  not  by  his  own  act,  if  nothing  had  passed  with  the 
cestui  que  trusts,  keep  the  estate  unsold  and  make  it  his  own ;  he 
would  only  have  a  right  to  hold  it  as  a  security. 

In  purchases  by  a  trustee  from  his  cestui  que  trust,  an  act  is  [  <^8  ] 
done,  which,  though  open  to  enquiry,  puts  aii  end  in  form  to 
the  relation  between  them;  if  the  purchase  stands,  he  is  no 
longer  a  trustee,  the  other  party  has  permitted  him  to  become 
the  beneficial  owner.  He  cannot,  however,  by  any  act  of  his 
own,  without  communication  with  his  cestui  que  trust,  denude 
himself  of  the  character  of  trustee  till  he  has  performed  his 
trust.  The  mischiefs  of  a  purchase  from  a  cestui  que  trust  by 
his  trustee  are  great,  but  it  would  be  monstrous  if  he  could  fix 
a  price  and  buy  it  of  himself  tacitly  without  a  word  siid  to  his 
4:estu%  que  tmst,  and  then  say  that  by  lapse  of  time  it  had  grown 
into  his  absolute  property,  though  he  was  originally  only  trustee. 
Here  is  the  difficulty,  and,  therefore,  I  direct  these  enquiries  as 
the  safest  course. 

With  respect  to  Thomas  Bradley,  an  act  was  clearly  done,  that 
put  an  end  to  the  character  of  trustee.  Joseph  Bradley  wished 
to  put  an  end  to  that  character  as  to  the  whole  estate,  and  it  is 
remarkable  that  he  did  not  apply  for  that  purpose  to  the  other 
parties,  as  well  as  to  the  nephew  who  was  most  under  his 
influence.  The  act  of  Thomas  cannot,  however,  operate  against 
the  others ;  the  question  is,  whether  they  did  any  act  to  take 
away  their  rights,  and  if  not,  whether  the  length  of  time  shall 
raise  a  presumption  against  them. 

The  plaintiffs  state  that  they  were  ignorant  of  the  facts,  and 
that  they  did  not  know  that  Joseph  Bradley  was  a  trustee  for 
ihem.    It  is  possible  that  might  be  so,  but  was  there  not  any 
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thing  that  might  lead  them  to  the  knowledge  ?  the  enquiry  most 
therefore  be,  whether  they  had  any  notice  of  these  circumstances, 
implied  or  otherwise. 

It  is  because  there  is  not  before  me  any  direct  and  positive 
evidence  that  totally  excludes  all  doubt  upon  it,  that  I  direct 
these  enquiries,  to  obtain  some  light  on  the  circumstances  under 
which  the  undisputed  enjoyment  of  this  property  has  gone  on 
till  1815,  reserving  to  myself  to  judge  what  shall  be  the  effect 
of  the  facts  that  may  be  found  by  the  Master,  or  what,  even 
without  that  result,  I  might  think  right  to  be  done. 


1819. 
Nov.  5,  8. 

RoJU  Court. 

Flumeb, 

M.R. 

[70] 


Ex  PARTE  FOWLSER. 

'  (In  thb  Matter  of  Lord  Viscount  Sudbury's  Charity.) 
(1  Jacob  &  Walker,  70—74.) 

An  aooount  cannot  be  decreed  against  a  parish,  and  a  parish  cannot, 
therefore,  be  made  responsible  for  charity  property  applied  during  a 
long  period  to  parish  purposes  tinder  orders  of  the  vestty. 

Charity  estate  given  for  the  maintenance  of  ten  decayed  householders, 
applied  to  the  poor  of  the  parish  generally ;  whether  a  breach  of  trust, 
if  amongst  the  poor  maintained,  there  have  been  as  many  as  ten,  who 
would  have  been  proper  objects  of  the  charity.     Quasre, 

Paul  Baynino,  Viscount  Sudbury,  by  his  will,  dated  12th  July, 
1629,  gave  to  his  executors  a  sum  of  1220Z.  for  the  foundation  of 
an  hospital  in  the  parish  of  St.  Olave,  Hart-street,  in  the  city  of 
London,  ''  for  the  harbouring  of  ten  aged  poor  people,  men  ajid 
women,  who  have  been  householders  in  the  said  parish,  of  good 
name  and  reputation,  who  shall  fall  into  povertie  and  decay." 
He  also  left  a  sum  of  22802.  to  be  invested  in  the  purchase  of 
lands  for  the  maintenance  of  the  poor  persons.  The  objects  of 
the  charity  were  to  be  nominated  by  his  executors,  until  his  heir 
should  attain  the  age  of  twenty-one  years,  and,  after  that  period, 
by  his  heir,  whom  he  advised  to  take  the  opinions  and  judgments 
of  the  vestrymen  of  the  said  parish,  or  of  some  convenient 
number  of  the  ancientest  and  discreetest  of  them.  The  executors 
were  empowered  to  make  rules  'and  orders  for  the  government 
of  the  charity. 

A    petition    having   been   presented    under    62    Geo.    IH. 
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c.  101,  for  the  regulation  of  this  charity,  it  was  referred  to  Bzpwrto 
the  Master  to  enquire  whether  the  parish  officers  of  the  parish 
of  St.  Olave,  Hart-street,  had  possessed  themselves  of  any,  and 
what  part  of  the  property  applicable  to  the  purposes  of  the 
charity,  and  how  it  had  been  used  and  applied;  and,  if  he 
should  be  of  opinion  that  the  same  had  not  been  properly 
applied,  he  was  to  state  the  particulars  of  such  improper  ap- 
plication, and  state  what  was  due  from  the  said  parish  officers, 
in  respect  of  rents  or  other  receipts  of  *the  property  so  possessed  [  *?)  ] 
by  them,  applicable  to  the  purposes  of  the  said  charity. 

By  the  Master's  report  it  appeared,  that  the  early  history  of 
the  charity  was  involved  in  great  obscurity.  An  hospital  had 
been  erected,  which,  with  seven  tenements  situated  in  the 
parish,  was  the  only  property  that  could  be  ascertained  to 
have  belonged  to  the  charity.  What  portion  of  Lord  Sud- 
bury's bequest  had  been  appropriated  according  to  his  direc- 
tions was  uncertain.  The  parish  of  St.  Olave  had  very  early 
assomed  the  government  of  the  charity,  and,  from  several  cir- 
comstances  that  appeared  in  evidence,  the  Master  inferred,  that, 
till  the  year  1788,  the  property  had  been  employed  agreeably  to 
the  intentions  of  the  founder,  or  nearly  so.  In  the  year  1788, 
the  hospital  was,  by  an  order  of  the  vestry,  devoted  to  the  use 
of  the  poor  of  the  parish ;  the  rents  of  the  seven  tenements 
continued  to  be  received  by  the  parish  officers,  and,  in  the  year 
1766,  a  part  of  the  hospital  was  sold,  under  an  Act  of  Parlia- 
ment, to  the  City  of  London,  for  260L  The  Master  reported 
that  sum,  together  with  982Z.  17«.  id.  for  rents  received  since  the 
year  1738,  to  be  due  from  the  parish. 

A  petition  was  presented  to  confirm  the  report,  praying  that 
the  parish  officers  might  be  directed  within  a  month  to  pay  into 
the  name  of  the  accountant-general  the  sum  of  982L  lis.  4ti., 
and  also  the  sum  of  260Z.  and  interest ;  and  that  the  parish 
might  be  charged  with  occupation-rent  for  the  premises  belong- 
ing to  the  charity  in  their  occupation,  and  that  this  rent  might  also 
be  directed  to  be  paid  by  the  parish  officers.  A  cross-petition 
was  presented  by  the  parish  officers,  excepting  to  the  report. 

Mr.  Heald  and  Mr.  B.  Allan,  for  the  petition. 
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Kz  parte  Mr.  Home  and  Mr.  Raithby,  for  the  parish  officers. 

P0WL8SB. 

[  72  J        The  Master  of  the  Bolls  : 

The  prayer  is,  that  the  present  parish  officers  may  be  directed 
to  pay,  within  a  month,  what  has  been  reported  due ;  but  sup- 
posing the  facts  to  be  correct,  how  can  you  charge  them  ?  How 
can  you  make  them  responsible  for  arrears  of  rent  received  since 
1788  ?  Are  there  any  cases  in  which  a  parish  has  been  made 
responsible  in  this  manner  ?  It  must,  I  suppose,  be  paid  by  a 
rate;  but  how  can  the  Court  enforce  payment?  Can  the 
present  occupiers  be  charged  with  the  sums  that  have  been 
received  by  the  former  parish  officers  ? 

For  the  petition : 

There  is  certainly  a  difficulty ;  but  the  officers  might  be 
directed  to  pay,  leaving  it  to  them  to  make  an  application  to 
the  Court,  if  any  impediment  should  be  thrown  in  the  way  of 
raising  the  money;  but  probably  there  would  be  none.  It  is 
of  course  not  sought  to  charge  them  personally. 

The  Master  of  the  Bolls  : 

That  part  of  the  prayer  of  the  petition  that  desires  the  premises 
belonging  to  this  charity  to  be  delivered  up,  is  not  resisted ; 
there  must  be  an  enquiry  to  ascertain  them,  and  whatever  can 
be  identified  must  be  restored  ;  it  does  not  appear  that  there  is 
likely  to  be  much  difficulty  in  this  inquiry. 

With  respect  to  the  application  of  the  produce  of  the  estate, 
the  Master  is  of  opinion,  that  since  the  year  1738,  the  property 
has  been  devoted  to  the  poor  of  the  parish  generally,  instead  of 
the  ten  persons  intended  to  be  the  objects  of  the  charity ;  and  he 
[  •rs  >  bas  ^therefore  charged  the  parish  with  what  they  have  received 
since  that  time.  But  even  to  that  extent  are  we  quite  sure 
that  they  ought  to  be  charged  ?  Out  of  the  numbers  maintained, 
may  there  not  have  been  more  than  ten  of  the  proper 
description  ?  and  did  they  not  receive  as  much,  as  if  the 
property  had  been  applied  precisely  according  to  the  directions  of 
the  donor,  and  as  if,  instead  of  being  incorporated  with  the  other 
poor,  they  had  been  allowed  to  live  upon  their  own  funds.     If 
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they  were  as  well  supported  as  they  would  have  been  otherwise, 
it  does  not  signify  that  others  participated  with  them.  I  am 
disposed  to  think  that  it  would  appear^  upon  enquiry,  that  no 
injustice  has  been  done.  If  necessary,  the  Court  would  have 
directed  such  an  enquiry,  and  this  would  have  been  the  view  that 
I  should  have  taken  before  giving  any  retrospective  account. 
But  the  proposition  that  the  parish  is  to  be  made  responsible,  is, 
as  the  counsel  on  the  other  side  very  properly  admit,  quite 
untenable.  It  is  prayed,  that  the  present  parish  officers  should 
l^ay  for  the  breach  of  trust  of  their  predecessors ;  but  this  arises 
from  a  mistaken  view  of  the  subject.  I  do  not  know  how  we 
ooold  deal  with  a  parish ;  it  is  a  fluctuating  body,  not  at  all 
similar  to  a  corporation.  If  there  has  been  a  breach  of  trust,  it 
was  committed  by  individuals,  and  recourse  should  have  been 
had  to  them. 

It  is  clear  there  cannot  be  any  retrospective  account :  as  to  the 
fatore,  which  alone  is  to  be  considered,  it  must  be  referred  back 
to  the  Master  to  ascertain  the  property  that  formerly  belonged 
to  the  charity,  and  to  approve  of  a  scheme  for  its  future 
regulation.  + 


Ex  parte 

FOMTLSEB. 


Ex  PARTE  WILLIAMS.J 

(1  Jacob  &  Walker,  89—94.) 

Deyise  to  testator's  widow  for  life,  to  be  by  her  divided  amongst  such 
of  testator's  children  and  their  issue  as  should  be  surviying  at  her  death. 
The  power  is  exercisable  either  by  deed  or  will,  and  is  exclusiye. 

Anthony  Williams,  by  his  will  dated  12th  of  March,  1792, 
gave  all  his  real  and  personal  estate  to  his  wife,  Jane  Williams, 
for  her  life,  to  be  by  her  divided  according  to  the  best  of  her 
judgment  and  discretion,  amongst  such  of  his  children  and  their 

issue  as  should  be  surviving  at  the  time  of  her  decease. 

«  ♦  «  «  « 

Jane  Williams,  by  her  will  reciting  the  power  given  her  by  the 
will  of  her  late  husband,  gave,  bequeathed,  and  divided  the 
above-mentioned  sum  of  8401.  amongst  such  of  the  children 

t  Reg.  Lib.  B.  1819,  fo.  29.  3  Eq.  658,  36  L.  J.  Ch.  374. 

\     rtehind  t.  Fearaan  (1867)  L.  B. 
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[90] 
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Ex  parte  of  the  Baid  Anthony  Williams  deceased,  and  their  issue,  as 
should  be  Burviving  at  the  time  of  her  death,  in  manner  and  in 
the  proportion  [therein  mentioned  under  which  appointment  the 
issue  of  a  child  took  no  interest  unless  the  child  had  predeceased 
the  testator] . 

[  91  ]  Mr.  Heald  and  Mr.  DowdesweU  for  the  petitioner.      *     ♦     * 

[  92  ]  Mr.  ShadweU  and  Mr.  Beames  on  the  other  side.     *     *     * 

[The  judgment  sufficiently  shows  the  points  raised  by  counsel.] 

The  lifASTBB  OF  THE  BoLLs: 

[  93  ]  ♦  *  With  respect  to  the  construction  of  this  power,  I  am  of 

opinion  that  it  was  general,  to  be  executed  by  deed  or  will.  There 
is  nothing  to  limit  it  to  one  or  the  other.  In  Doe  d.  ThorUy  v. 
Tfiorley,\  the  execution  was  determined  to  be  bad,  because  it  was 
by  deed,  while  the  word  "  leave  "  confined  it  to  a  will ;  but  if  the 
power  be  in  general  terms,  it  cannot  be  contended  that  it  is  not 
competent  to  the  donee  to  execute  it  in  either  way. 

The  other  question,  whether  this  is  a  good  appointment  to 
"  children  and  their  issue,"  is  of  more  importance.  I  am 
inclined  to  think  that  it  is  good.  My  reason  is  this :  these 
words  are  not  to  be  construed  as  a  limitation  directing  an  estate 
to  be  conveyed  to  the  children  and  their  issue ;  they  are  here 
descriptive  of  the  objects  of  the  testator's  bounty.  The  children 
and  their  issue  are  enumerated  as  the  persons  amongst  whom  the 
widow  was  to  dispose  of  the  estate.  On  this  construction,  the 
word  '*  and "  is  quite  proper.  The  fallacy  lies  in  taking  the 
words  "children  and  their  issue,"  to  denote  the  manner  in 
which  the  estate  is  to  be  given,  instead  of  the  persons  to  whom 
it  is  to  be  given.  AH  are  equally  objects  of  the  power,  and  it 
might  be  executed  in  favour  of  any  of  them. 

The  Court  would  the  rather  put  this  construction  on  it,  from 

its  being  most  likely  to  meet  the  intention  of  the  testator. 

It  is  not  probable  that  he  should  wish  to  exclude  the  issue  of  any 

[  •Si  ]       of  his  children,  because  their  *parents  might  be  dead.    If  he 

t  10  B.  B.  352  (10  East,  438). 
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intended  that  the  children  should  take  through  their  parents,      Kx  parte 

WTT.T.TAltfft- 

would  he  not  let  those  take,  who  might  happen  to  have  lost  their 
parents,  and  who  would  on  that  account  stand  more  in  need  of 
his  bounty? 

I  think,  therefore,  that  the  disposition  made  by  Jane  Williams 
is  perfectly  right ;  and  the  order  must  be  made  accordingly. 


MIDDLETON  v.  MIDDLETON.  i8i9. 

.    ^      ,       «.  „                      V                                                 ^Viw.  23, 26. 
(1  Jacob  &  Walker,  M— 99.)  

An  injunction  to  restrain  a  husband  from  prerenting  bis  wife's  solicitor   bi^dqn  L.C. 
and  friends  from  haying  aooess  to  her,  she  being  confined  by  dangerous         r  94  1 
iUneas  in  his  house,  to  enable  her  to  execute  a  deed  of  appointment 
under  a  power  in  her  marriage  settlement,  refused,  it  not  being  prored 
that  she  had  given  instructions  for  such  a  deed. 

Whether,  under  any  ciieumstanoes,   such  an  injunction  would  be 
granted.     QuoBre, 

If  a  person  be  fraudulently  prevented  from  doing  any  act,  it  will  in. 
equity  be  considered  as  if  that  act  had  been  done. 

By  a  settlement  dated  22nd  September,  1817,  made  in 
contemplation  of  the  marriage  of  Mary  Parke  with  John 
Middleton,  a  sum  of  2902.  due  on  mortgage,  and  llOOL  5  per 
cent.  Annuities,  the  property  of  the  former,  were  assigned  to 
trustees,  upon  such  trusts  as  she  should  appoint,  in  default  of 
appointment,  for  her  separate  use  for  life,  and  after  her  death, 
upon  such  trusts  as  she  should  by  any  deed  or  deeds,  with 
or  without  power  of  revocation,  or  by  will  or  codicil  appoint ; 
and  in  default  of  such  appointment,  in  trust  for  her  next  of  kin. 

Mrs.  Middleton  was  about  68  years  of  age,  and  there  was  no 
issue  of  the  marriage.  The  bill  was  filed  by  W.  C.  Cadywold, 
who  had  married  her  sister,  as  her  *next  friend  in  her  name,  [  *95  ] 
against  her  husband,  stating  that  she  was  confined  to  her  bed  in 
her  husband's  house  by  dangerous  illness,  and  that  she  was 
desirous  of  executing  her  power  of  appointment,  but  was 
prevented  by  his  refusing  admittance  to  her  solicitor.  It  prayed 
that  the  plaintiff  might  be  declared  entitled  to  exercise  the  power 
contained  in  her  marriage  settlement,  and  that  the  defendant 
might  be  compelled  by  the  decree  of  the  Court  to  allow  the 
plaintiff  the  free  and  unrestrained  exercise  of  that  power  in  any 
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MiDDLBTOK  manner  she  might  think  proper,  and  that  for  that  purpose  the 
MiDDLBTOK.  solicitor  and  friends  of  the  plaintiff  might  have  all  proper  access 
to  her,  and  that  the  defendant  might  be  restrained  by  injmiction, 
from  preventing  the  solicitor  and  friends  of  the  plaintiff  from 
having  access  to  her  for  that  purpose,  or  from  interfering  in  any 
manner  to  prevent  the  plaintiff  from  executing  her  power  as  she 
might  think  proper. 

A  motion  was  now  made  for  an  injunction,  as  prayed  by  the 
bill :  in  support  of  it  the  following  affidavits  were  read : 

The  sohcitor  stated,  that  pursuant  to  instructions,  which  he 
believed  were  the  instructions  of  the  plaintiff,  he  prepared  a  deed 
of  appointment,  and  that  he  had  twice  attended  at  the  house  of 
the  defendant,  where  the  plaintiff  was,  for  the  purpose  of  enabling 
her  to  execute  the  same,  or  such  other  deed,  as  she  might  wish 
to  execute  in  execution  of  her  power ;  that  the  defendant  at  both 
those  times  refused  to  suffer  him  to  have  access  to  the  plaintiff. 

A  niece  of  the  plaintiff's  stated  that  she  had  frequently  heard 
her  express  a  desire  to  execute  her  power  of  appointment,  in 
[  *9(3  ]  favour,  as  to  part  of  the  property,  of  *some  of  the  members  of 
her  own  family,  and  that  she  had  received  from  the  plaintiff 
particular  instructions  that  the  said  appointment  should  be 
drawn  in  favour  of  her  family. 

The  surgeon  who  attended  the  plaintiff,  besides  deposing  to  the 
dangerous  state  of  her  health,  stated  that  he  had  heard  her 
express  her  wish  to  give  away  her  property  in  favour  of  some 
members  of  her  own  family. 

Mr.  Hart,  in  support  of  the  motion. 

The  Lord  Chancellor  : 

That  gentleman's  (the  solicitor's)  affidavit  states  that  he  has 
drawn  the  deed ;  but  in  favour  of  whom  and  by  whose  instruc- 
tions ?  because  it  is  one  thing  to  restrain  the  husband  from 
preventing  her  from  seeing  one  whom  she  wishes  to  consult  with, 
and  another  thing  to  restrain  him  from  preventing  persons  going 
to  her  with  a  deed  to  execute,  drawn  in  favour  of  those  who  gave 
the  instructions. 

If  a  person  be  fraudulently  prevented  from  doing  an  act,  this 
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Court  will  consider  it  as  if  that  act  had  been  done,  as  in  the  case    Middleton 

on  Lord  Waltham's  will,!  but  it  would  be  a  very  delicate  thing    middlktok. 

for  the  Court  to  make  an  order  that  the  attorney  shall  not  be 

prevented  from  tendering  a  deed  already  drawn  to  this  lady  for 

her  ^execution.     Her  present  state  of  health  may  render  it  easy       [  *^^  1 

to  draw  from  her  the  execution  of  a  deed  not  her  own  spontaneous 

act. 

Mr,  Hart  then  asked  for  an  order  to  restrain  the  husband 
from  preventing  reasonable  access. 

The  Lobd  Chancellor  : 

It  is  not  easy  to  say  what  is  reasonable  access ;  under  these 
words  is  the  attorney  to  be  allowed  to  go  to  this  lady  with  a  deed 
ready  prepared,  not  having  his  instructions  from  her,  but  from 
the  individuals  in  whose  favour  it  is  drawn  ?  I  should  say  it 
was  not  reasonable  to  give  such  a  man  access. 

She  only  said  to  the  surgeon,  that  she  wished  to  execute  the 
power  in  favour  of  some  of  her  family,  but  that  cannot  authorise 
the  solicitor  to  go  to  her  with  this  deed.  I  am  struck  with  the 
circumstance  of  his  being  her  legal  adviser,  and  not  stating  his 
authority  for  preparing  the  deed. 


The  motion  stood  over  till  this  day,  and  several  additional       ^^^'  2^* 
affidavits  were  filed. 

It  appeared  that  on  the  6th  October  previously,  the  plaintiff 
had  executed  a  will,  giving  the  funds  over  which  she  had  a  power, 
except  a  legacy  of  20Z.,  to  her  nieces,  the  daughters  of  W.  C. 
Cadywold.  From  expressions  and  threats  made  use  of  by  the 
husband,  it  was  apprehended  to  be  his  intention  to  force  the 
plaintiff  to  make  another  will  in  his  favour.  The  instructions 
for  the  deed  were  sent  by  W.  C.  Cadywold  to  the  solicitor,  for  the 
purpose,  as  the  latter  believed,  of  preventing  the  ^defendant  from  [  *98  ] 
succeeding  if  he  should  make  such  an  attempt.     It  was  to  the 

t  See  9  B.  B.  286  (14  Yes.  290),  if  the  recovery  had  been  suffered, 

in  which    case   Lord  Waltham,    a  though  in  favour  of  a  volunteer,  and 

tenant  in  tail,  having  been  fraudu-  against  one  not  a  party  to  the  fraud, 

lently  prevented  from  suffering    a  — O.  A.  S. 
recovery,  the  estate  was  treated  as 
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MiDDLBTOM  same  effect  as  the  will  already  executed,  excepting  that  a  sum  of 

MiDDLSTOK.  ^^^-  ^^B  given  to  the  defendant. 

The  plaintiff  had  frequently  expressed  to  the  surgeon  great 
uneasiness  of  mind,  on  the  subject  of  her  connexion  with  her 
husband,  and  said  that  she  intended  to  give  her  property  among 
her  relations ;  in  particular  she  told  him  on  Sunday,  the  7th 
November,  that  an  instrument  was  in  preparation  for  her  to  sign. 
On  the  following  day  the  solicitor  attended  with  the  deed  in 
question,  and  he  and  the  surgeon  had  some  conversation  with 
the  defendant  on  the  subject,  when  it  was  agreed  between  them, 
that  the  surgeon  should  speak  with  the  plaintiff  alone,  and 
ascertain  her  desire  as  to  the  disposition  of  her  property.  He 
accordingly  went  to  her  apartment,  and  enquired  of  her,  whether 
the  instrument  prepared  for  her  signature  was  the  result  of  her 
instructions,  whether  it  was  done  by  her  desire,  and  whether  it 
was  her  wish  to  sign  it.  To  this  she  replied  in  the  affirmative, 
and  said  she  should  not  die  happy  unless  she  could  make  such 
an  arrangement ;  she  desired  the  surgeon  to  bear  witness  if  she 
died,  that  that  was  her  wish.  The  solicitor  was  then  admitted 
into  the  plaintiff's  apartment ;  but  on  his  producing  the  deed  to 
be  executed,  the  husband  finding  that  it  was  not  a  will,  as  he  had 
imagined  it  to  be,  would  not  permit  it  to  be  executed,  and  put  an 
end  to  the  interview  in  an  angry  manner ;  and  afterwards,  more 
than  once,  had  refused  admittance  to  the  solicitor. 

An  application  had  been  made  to  one  of  the  Judges  of  the 
Court  of  King's  Bench  for  an  habeas  corpus,  which  was  refused. 

[  99  ]  Mr.  Hart,  upon  this  evidence,  renewed  his  application  for 

an  injunction. 

The  Lord  Chakoellob  : 

Can  you  show  that  the  deed  was  drawn  by  her  instructions? 
I  doubt  whether  I  should  interfere,  even  if  that  were  certain ; 
but  it  would,  it  seems  to  me,  be  a  terrible  assumption  of 
jurisdiction,  when  this  lady  has  made  a  will,  which  it  appears 
her  husband  wishes  her  not  to  make  irrevocable  by  a  deed,  if 
persons  are  to  prepare  a  deed  for  her  to  sign,  and  I  am  to 
interpose  my  authority  to  procure  them  admission. 
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Is  there  any  instance  of  the  Court  having  acted  in  this  Middlbton 
maimer?  There  have  been  many  cases  where  persons  have  middlstok. 
been  prevented  from  executing  an  instrument,  and  the  Court  has 
eonsidered  and  treated  it  as  if  it  had  been  executed ;  but  here, 
suppose  the  lady  should  die  without  executing  the  deed,  would  it 
be  possible  for  the  Court  to  consider  it  done,  when  it  does  not 
appear  that  she  gave  instructions  for  it  ? 

This  application  is  made  to  me  to  prevent  the  husband  from 
denying  access  to  persons  who  have  taken  upon  themselves  to 
draw  a  deed  for  his  wife's  signature.    It  cannot  be  granted. 


JONES   V.   EANDALL.t  if^^- 

Dec,  I. 

(1  Jacob  &  Walker,  100—102.)  

Lollt  Court, 
Bequest  of  an  annuity  to  the  duldren  of  A.   in  equal  shares  and       Plumer, 
proportions,  to  continue  during  their  lives  and  the  life  of  the  suryivor  M.R. 

of  them.    The  children  take  as  tenants  in  common,  and  there  is  no         [  100  ] 
suryiYorship  between  them  by  implication ;  therefore  the  share  of  one 
dying  goee  to  its  representative. 

William  Jones,  by  will  dated  the  16th  August,  1811,  gave  his 
leasehold  estates  to  his  executors,  upon  trust,  out  of  the  rents 
and  produce,  to  pay  an  annuity  of  450Z.  to  his  daughter  Mary 
Ann  Bandall,  the  wife  of  William  Bandall,  for  her  life,  and  after 
her  death  upon  trust  to  pay  and  divide  the  said  annuity  or 
yearly  sum  unto,  between,  and  amongst  all  and  every  the 
children  of  his  said  daughter  Mary  Ann,  who  should  happen  to 
survive  her,  in  equal  shares  and  proportions,  if  more  than  one 
child  ;  and  if  but  one  child,  then  to  pay  the  said  annuity  to  such 
only  child :  such  annuity  to  be  paid,  during  the  lives  of  such 
children  of  his  said  daughter,  and  the  life  of  the  survivor  of 
them. 

The  testator  died  soon  after  making  his  will  ;  Mary  Ann 
Bandall  died  in  1818,  leaving  four  children.  One  of  these 
afterwards  died,  and  the  father,  W.  Bandall,  took  out  adminis- 
tration to  him.    The  bill  was  filed  by  the  executor  against 

t  Bryan  v.  Twigg  (1867)  L.  B.  3  Ch.  183,  186,  37  L.  J.  Ch.  249. 
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JoN£8        W.  Bandall  and  the  three  Barviving  children,  for  the  purpose  of 
Bandall.     having  their  rights  to  the  deceased  child's  share  of  the  annuity 
declared. 

Mr.  Simons  for  the  plaintiff. 

Mr.  WiWraham  for  the  three  children : 

The  testator,  by  giving  this  annuity  to  continue  during  the 
lives  of  the  children,  has  marked  his  intention  to  give  it  for  their 
benefit.  He  would  not  have  fixed  this  period  for  its  duration, 
if  he  had  not  meant  that  there  should  be  survivorship  between 
them.  The  direction  to  pay  it  to  the  children  in  equal  shares 
[  *^o^  ]  *and  proportions,  would  in  general  make  them  tenants  in 
common ;  but  looking  at  the  intention  to  be  implied  from  the 
latter  part  of  the  sentence,  it  must  be  considered  to  mean  that 
there  should  be,  from  time  to  time,  an  equal  division  amongst 
those  that  should  be  alive. 

Mr.  Norton,  for  the  defendant  W.  Bandall. 

The  Masteb  of  the  Bolls: 

We  cannot  tell  what  the  testator  intended,  except  so  far  as  he 
has  expressed  it.  The  safest  way  is  to  adhere  to  the  words,  and 
they  are  perfectly  clear  in  describing  to  whom  the  annuity  was 
to  go  after  the  death  of  M.  A.  Bandall.  It  was  there  given  to  all 
the  children  who  should  survive  her,  in  equal  shares  and  pro- 
portions ;  this  would  make  them  tenants  in  common ;  and  ac- 
cordingly, the  four  children  who  survived  were  entitled  to  take  it 
as  tenants  in  common. 

The  words  that  follow  only  describe,  how  long  this  annuity  is 
to  last :  they  determine  the  subject-matter  of  the  bequest,  regu- 
lating the  duration,  but  not  the  persons  who  are  to  participate 
in  it. 

It  is  only  a  conjecture,  that  because  the  annuity  is  for  the 
lives  of  the  survivors,  therefore  the  survivors  are  to  enjoy  it. 
That  would  be  raising  an  inference  against  the  express  words ; 
the  Court  cannot  make  a  construction  contrary  to  the  expressions 
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of  the  first  part,  anless  there  be  in  it  a  necessary  incompatibility  .Iombs 

with  that  which  follows.  Randall. 

The  share  of  the  child  that  is  dead,  must  therefore  be  given  [  102  ] 
to  the  father. 


CHOAT  V.  YEATS.t  i«»- 

(1  Jacob  &  Walker,  102—106.)  ^^' 

The  general  residuary  personal  estate  is  exonerated  from  payments  ^^  Court, 
expressly  charged  upon  the  residue  of  a  fund  specifically  bequeathed.  ^^^^^^* 

Sabah  Mason,  by  her  will,  gave  to  several  persons,  legacies  [  102  ] 
of  different  sums  of  stock  standing  in  her  name.  She  gave 
variouB  other  legacies,  amongst  which  was  one  of  80Z.,  which 
she  directed  to  be  paid  out  of  her  fonded  property,  and  some 
bequests  to  the  plaintiff  Ghoat.  She  then  gave  all  the  rest,  resi- 
due, and  remainder  of  her  funded  property,  after  payment  of 
her  just  debts,  legacies,  funeral  and  testamentary  charges  and 
expenses,  to  the  plaintiff,  for  his  own  use  and  benefit,  provided 
he  should  be  living  with  her  at  the  time  of  her  decease.  All  the 
rest,  residue  and  remainder  of  her  real  and  personal  estate  and 
effects  she  gave  to  trustees,  upon  trust  for  certain  persons  men- 
tioned in  her  will. 

The  testatrix,  at  the  time  of  her  death,  about  two  years  after 
the  date  of  her  will,  was  possessed  of  various  sums  in  the  funds ; 
of  which,  after  deducting  the  legacies  of  stock,  there  remained 
8002.  Bank  three  per  cent,  reduced  annuities,  and  lOOZ.  four  per 
cent,  annuities.  The  plaintiff  claimed  the  whole  of  these  sums, 
and  filed  his  bill,  praying  that  he  might  be  declared  entitled  to 
them. 

It  was  stated,  that  the  debts,  funeral,  and  testamentary  ex-       [  103  ] 
penses  and  legacies  of  the  testatrix,  exceeded  in  amount  the 
funded  property  not  specifically  bequeathed. 

Mr.  Trower  and  Mr.  Barber  for  the  plaintiff: 

If  it  is  to  be  understood  from  this  will,  that  the  debts  and 

legacies  are  charged  in  the  first  place  upon  the  stock  of   the 

t  BoberUon  v.  Broadbeni  <1883)  8      Abbey,  8  B.  B.  124  (11  Yes.  179). 
App.  Ca.  812,  and  see  Hanoox  v. 
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Choat  testatrix,  so  as  to  exonerate  the  other  part  of  her  personal  estate^ 
TsATs.  ^h^  consequence  will  be,  that  the  plaintiff  will  derive  no  benefit 
from  the  bequest  of  the  residue  of  that  description  of  property. 
The  testatrix  must,  however,  have  been  aware  of  the  state  of 
these  funds  ;  and  it  is  impossible  to  suppose,  that  by  this  bequest 
she  could  have  intended  to  give  him  nothing.  Indeed,  if  she 
had  considered  that  all  the  legacies  were  charged  upon  her  stock, 
as  a  primary  fund,  to  what  purpose  was  it  to  direct  that  a 
particular  one  of  30Z.  should  be  paid  out  of  it  ?  She  afterwards 
bequeathed  the  rest,  residue,  and  remainder  of  her  personal 
estate ;  these  words  must  be  taken  in  their  ordinary  sense,  to 
mean  the  residue  after  payment  of  her  debts  and  legacies.  If  it 
had  been  otherwise,  if  the  funded  property  was  to  bear  the  whole, 
the  term  "  residue  "  here  would  have  been  improper ;  for  the 
subject  of  the  clause  would  not  have  been  the  residue,  but  the 
whole  of  the  general  personal  estate. 

Mr.  G.  Wilson  for  the  defendants. 

The  Master  of  the  Bolls  : 

The  novelty  in  this  case  is,  that  the  testatrix  has  attempted  to 
regulate  the  order  of  the  payment  of  her  debts  and  legacies  out 
[  *i^  ]  of  her  personal  estate,  not  by  ^making  a  new  fund  answerable 
which  was  not  so  before,  but  as  between  different  portions  of  her 
estate,  which  would  otherwise  be  equally  liable,  fixing  which  is 
to  be  first  resorted  to. 

It  is  always  the  safest  mode  of  construction,  to  adhere  to  the 
words  of  the  instrument,  without  considering  either  circumstances 
arising  aliundef  or  calculations  that  may  be  made  as  to  the 
amount  of  the  property,  and  of  the  consequences  flowing  from 
any  particular  interpretation.  The  question,  therefore,  can  only 
be,  what  has  the  testatrix  said  ?  She  first  gives  portions  of  her 
funded  property  to  several  persons,  leaving  only  the  sums  that 
are  now  in  question  remaining.  She  also  makes  some  bequests 
to  Choat,  and  therefore  if  he  should  derive  nothing  from  the 
residuary  clause,  he  will  still,  to  a  considerable  extent,  be  a 
gainer  by  her  bounty.  If,  after  giving  the  specific  legacies  of 
stock,  we  suppose  her  to  have  known  that  it  would  be  reduced  to 
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the  two  sums  of  SOOl.  and  lOOZ.,  and  if  she  meant  that  Ghoat  Ohoat 
should  take  them,  why  did  she  not  say,  as  to  those  soms,  "  I  TiLiLTs. 
giTe  them  to  him."  If  she  was  conusant  of  what  remained,  this 
would  have  been  very  easy ;  bat,  instead  of  following  the  language 
which  she  had  used  when  disposing  of  the  specific  parts,  she 
changes  it,  and  gives  to  him  all  the  rest,  residue,  and  remainder ; 
if  it  had  stopped  there,  the  sums  would  have  been  his ;  but  she 
adds,  that  it  is  to  be  after  payment  of  the  debts,  legacies,  and 
funeral  expenses.  It  is  impossible  to  separate  these  words  from 
the  clause ;  they  must  form  part  of  the  disposition.  The  sense 
of  the  expression,  "  after  payment  of  debts  and  legacies,"  must 
be  what  remains  after  the  payment,  if  any  thing,  and  only  what 
remains.  It  cannot  be  said  that  the  fund  is  given  prior  to,  and 
independent  of  the  payment.  How  is  it  possible  to  construe  the 
phrase  **  after  payment  of  debts,"  *so  as  to  mean  the  same  as  [  ^106  ] 
without  any  payment  at  all.  It  would  be  to  turn,  what  is  a 
partial  and  abridged  disposition,  into  an  unqualified  and  un- 
limited bequest.  Her  meaning  must  have  been,  to  make  the 
funded  property,  the  primary  fund  applicable  to  the  debts  and 
legacies. 

TVith  respect  to  the  legacy  of  80Z.,  this,  like  the  others,  was  to 
be  paid  out  of  the  stock.  To  charge  it  particularly  was  certainly 
unnecessary,  but  it  was  a  part  of  the  same  general  intent.  At 
all  events,  it  is  only  surplusage. 

In  the  clause  that  follows,  the  rest  and  residue  of  the  personal 
estate  is  given  to  the  trustees:  now  it  is  very  true  that,  in 
general,  the  residue  means  ex  vi  termini  what  may  be  left  after 
satisfying  the  debts,  legacies,  &c.,  but  the  question  is  here 
whether  out  of  two  portions  of  her  property,  by  law  equally  liable, 
she  has  not  intended  to  make  one  the  primary  fund ;  and  this  I 
think  she  has  done. 

The  generality  of  the  expression  would  not  have  excluded  the 
general  personal  estate  from  bearing  a  proportional  share  of  the 
burthen ;  but  if  that  had  been  her  intention,  having  expressly 
said  that  the  residue  of  the  funded  property  was  to  be  liable,  she 
would  surely  have  said  the  same  of  the  general  residue,  and  have 
bequeathed  it  in  the  same  manner  after  the  payment  of  the  debts 
And  legacies. 

B.B. ^VOIi.  XX,  R 
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Choat 
Tkats. 


[•106] 


The  creditors  and  the  other  legatees  will  have  a  right  to  resort  to 
the  other  personal  estate,  if  the  stock  should  be  insufficient ;  but^ 
as  between  those  two  funds,  the  stock  must  be  first  applied.  If 
there  should  be  nothing  left,  it  will  have  the  effect  of  disappoint- 
ing the  *plaintiff  of  this  bequest ;  but  we  cannot  from  that  con- 
sideration alter  the  construction :  it  must  be  the  same  whatever 
may  be  the  amount  of  the  fund,  and  is  to  be  determined  only  by 
looking  at  what  is  on  the  face  of  the  will. 

Bill  dismissed  without  costs. 


1819. 
Dee.  1,  S. 

RoUm  Court. 

Plum  KB, 

M.B. 

[106] 


CHATTERIS  v.  YOUNG. 

(1  Jaoob  &  Walker,  106.) 

Persons  nominated  by  a  testator  to  be  guardians  of  his  natural 
children,  and  consenting  to  undertake  the  guardianship,  appointed 
without  a  reference. 

W.  Chatteris  by  his  will  bequeathed  considerable  property  to 
a  natural  son  and  daughter,  both  infants,  and  nominated  certain 
persons  to  be  his  executors  and  guardians  of  the  two  children. 
The  infants  petitioned,  that  these  persons  might  be  appointed 
their  guardians,  by  the  Court,  without  a  reference. 


Mr.  RoupeU  for  the  petition. 

Mr.  Richards,  for  the  executors,  consented  to  undertake  the 
guardianship. 


The  Mastbb  of  the  Bolls  at  first  thought  that  there  ought 
to  be  a  reference.  On  a  subsequent  day  Mr.  RoupeU  mentioned 
the  cases  of  Ward  v.  St.  Paul,  2  Br.  C.  C.  588,  and  PeckJiam  \. 
Peckham^  ib.  n. ;  and  a  late  case  of  Fraser  v.  Byng,  where  a 
similar  order  was  made.  On  these  authorities,  his  Honour  made 
the  order,  dispensing  with  the  reference. 
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VISCOUNT  CLEEMONT  v.  TA8BTJEGH.  isio. 

(1  Jacob  &  Walker,  112-122.)  Dee.^,  10. 

A  party  obtaining  an  agreement  by  a  partial  misrepresentation,  is  not  !L 

entitled  to  specific  performance,  on  waiving  the  part  affected  by  the  M.R. 


misrepresentation. 

The  efffect  of  partial  misrepresentation  is  not  to  alter  or  modify  the 
agreement  pro  tanto,  but  to  destroy  it  entirely,  and  to  operate  as  a 
personal  bar  to  the  party  who  has  practised  it 


I 


112  J 


This  suit  was  instituted  for  the  specific  performance  of  an 
agreement  between  the  plaintiff  and  defendant,  who  were 
possessed  of  contiguous  estates  in  the  county  of  Norfolk,  for  an 
exchange  of  some  *land8  lying  on  the  boundary.  The  agreement  [  '113  ] 
was  dated  the  8th  of  March,  1814,  and  the  titles  were  to  be  ex- 
changed, and  possession  given,  within  a  month  from  the  Michael- 
mas following. 

The  land  belonging  to  the  defendant,  which  was  comprised  in 
this  agreement,  was,  at  the  time,  in  the  possession  of  two 
tenants,  Chasteney  and  Garrood,  under  an  agreement  for  a  four- 
teen years'  lease.  The  answer  stated  that  a  conversation  had 
taken  place  between  the  plaintiff  and  defendant,  upon  the  subject 
of  the  proposed  exchange,  which  ended  by  the  defendant  declining 
any  further  treaty.  It  then  said,  that,  a  short  time  afterwards, 
the  plaintiff  came  to  the  defendant,  and  informed  him  that  he 
had  seen  the  two  tenants,  and  that  they  were  perfectly  agreeable 
to  the  exchange,  and  that  he  had  settled  everything  with  them, 
and  that,  trusting  to  this  representation,  he  himself  consented, 
and  drew  up  and  signed  the  agreement,  in  which,  from  confidence 
in  the  plaintiff,  no  mention  was  made  of  the  tenants  having 
assented.  Had  it  not  been  for  his  belief  of  the  plaintiff's  as- 
surances^ the  defendant  would  not,  he  said,  have  entered  into 
the  agreement ;  and  finding,  the  next  day,  that  the  tenants  had 
iQ  fact  not  given  their  consent,  he  wrote  to  the  plaintiff,  stating 
his  determination  to  put  an  end  to  it.  He  submitted,  that,  until 
the  plaintiff  should  have  procured  the  assent  of  the  tenants,  he 
was  not  entitled  to  call  for  a  performance  of  the  agreement. 

After  the  answer  was  filed,  amendments  were  made  in  the 
bill,  denying  that  the  defendant  had  made  the  representations 

B  2 
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Clbbmont  stated  in  the  answer,  and  charging  that  Ghasteney  and  Garrood 
Tasbuboh.    were  willing  to  give  up  their  interests  in  the  lands  of  the 

defendant,  upon  being  paid  the  value  of  sach  interests,  which, 
[  **^*J       according  to  *the  agreement,  ought  to  be  paid  by  the  defendant  ; 

and  also  charging,  that  the  defendant  could  make  a  good  title, 

subject  to  the  interests  of  Ghasteney  and  Garrood,  in  which  case 

the  value  would  be  proportionately  reduced. 

Ghasteney  and  Garrood,  and  another  witness,  Lemoureux, 
were  examined. 

Mr.  Hart  and  Mr.  Wyatt,  for  the  plaintiff,  denied  that  the 
agreement  had  been  entered  into  upon  the  representation  of  the 
tenants  having  assented;  and  argued  that,  even  if  that  were  the. 
case,  the  plaintiff  would  be  entitled  to  a  performance  of  the 
agreement,  if  he  was  willing  to  take  in  exchange  the  lands  of 
the  defendant,  subject  to  the  incumbrance  of  the  existing  lease. 
The  defendant  would  then  be  placed  in  the  same  situation  in 
which,  at  the  time  of  the  agreement,  he  imagined  he  should  be, 
and  in  which  he  consented  to  place  himself.  It  must  be  indif- 
ferent to  him,  whether  he  was  to  convey  the  lands  to  the  plaintiff 
subject  to  the  incumbrance,  or  whether  that  incumbrance  was  to 
be  given  up. 

Mr.  HecUd,  Mr.  Phillinwref  and  Mr.  Stephen,  for  the  de- 
fendant. 

Dee.  10.      Thb  Master  of  the  Bolls  : 

This  bill  is  filed  by  Lord  Clermont,  for  the  specific  performance 
of  an  agreement.  The  defendant  having,  in  his  answer,  admitted 
the  fact  that  the  agreement  in  question  was  made  and  signed, 
and,  further,  that  it  was  drawn  up  by  himself,  it  lies  upon  him 
to  show  why  he  should  not  be  compelled  to  execute  it. 
[  115  ]  On  his  part  it  has  been  urged,  in  the  first  place,  that  the 

agreement  itself  is  not,  upon  the  face  of  it,  so  clear  as  to  enable 
the  Gourt  to  carry  it  into  execution ;  for,  undoubtedly,  one  of  the 
ingredients  of  a  contract,  the  performance  of  which  can  be 
decreed,  is  certainty.    It  was  said  that  there  is  here  only  a  vague 
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description  of  the  lands  to  be  exchanged  ;  that  the  quantity  is    Clermont 
not  specified ;  and  that,  thoogh  it  is  stated  that  there  was  to  be    TAssintaH. 

*  a  valoation,  it  does  not  appear  for  what  purpose  it  was  to  be 
made.  These  objections  are  not  mentioned  in  the  answer,  and 
indeed,  considering  that  the  contract  was  drawn  by  the  defendant 
himself,  it  would  not  come  well  from  him,  to  rest  his  case  upon 
the  nnoertainty  of  it. 

The  more  important  defence,  however,  is  that  made  in  the 
answer, — that  the  defendant  is  absolved  from  the  obligation  of 
this  contract,  on  the  ground  of  its  having  been  obtained  by 
misrepresentation.  On  this  point  there  are  two  questions ;  first, 
whether  it  was  so  obtained ;  and,  next,  if  that  was  the  case,  what 
the  effect  of  it  will  be :  whether  it  entirely  puts  an  end  to  the 

^  agreement,  and  deprives  the  plaintiff  of  the  right  of  having  it 
performed,  or  whether,  as  has  been  contended  for  him,  it  only 
vitiates  it  quoad  hoc,  and  leaves  him  at  liberty  to  take  the  lands, 
subject  to  the  interests  of  the  tenants,  which  he  stated  them  to 
be  willing  to  resign. 

[On  the  question  of  the  fact,  his  Honour,  after  reviewing  the 
evidence,  held  that  the  contract  had  been  obtained  by  misrepre- 
sentation ;  he  concluded  this  part  of  his  judgment  by  saying,  I 
hope  I  shall  not  be  understood  to  act  under  the  impression  of 
the  misrepresentation  having  been  wilful;  it  arose  no  doubt 
from  misunderstanding.  His  Honour  then  continued  as 
follows :  ] 

Under  these  circumstances,  supposing  this  fact  to  be  made 
out,  the  next  question  is,  what  will  be  the  consequence  of  it  ?  On 
the  part  of  the  plaintiff,  it  was  argued  very  judiciously,  that, 
supposing  the  fact  of  misrepresentation  ^proved,  it  does  not  go  [  *ii9  ] 
the  length  of  establishing  that  the  bill  must  be  dismissed,  or  of 
preventing  the  plaintiff  from  having  a  right  to  a  specific  perform- 
ance, if  he  will  take  the  estate  subject  to  the  lease.  It  was 
urged  that  it  would  be  of  no  consequence  to  the  defendant,  if 
the  plaintiff  would  abide  by  the  agreement,  exonerated  from  what 
is  affected  by  the  misrepresentation.  To  this  it  is  to  be  ob- 
served, in  the  first  place,  that  it  is  not  the  case  made  by  the  bill. 
It  is  there  said  throughout,  that  if  the  land  is  to  continue  subject 
to  the  lease,  it  must  be  considered  as  reduced  in  value,  evidently 
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Clebmokt  meaning  that  as  by  the  agreement  possession  was  to  be  given, 
Tasbuboh.  ih^  defendant  must  make  a  compensation  if  that  article  is  not 
performed.  But  it  was  contended  at  the  Bar,  that  if  the  fact  of 
misrepresentation  was  made  out,  and  that  the  defendant  had  in 
consequence  of  it  undertaken  to  put  the  plaintiff  in  possession,  in 
which  case  it  is  impossible  that  he  should  be  bound  to  make  such 
a  compensation  ;  yet  if  that  part  of  the  contract  be  waived,  that 
whatever  may  be  the  effect  on  the  costs  of  the  suit,  if  the  plaintiff 
be  willing  to  pay  the  costs  and  relinquish  whatever  was  the  effect 
of  misrepresentation,  he  may  demand  the  performance  of  the  rest. 

Thus,  what  was  asked  at  the  Bar  is  not  what  is  prayed  in  the  bill; 
and  if  it  were,  it  would  be  contrary  to  those  principles  on  which 
the  Court  acts  in  decreeing  specific  performance.  There  is  no 
authority  anywhere,  no  case  where  the  Court  has  when  misrepre- 
sentation was  the  ground  of  a  contract,  decreed  the  specific  per- 
formance of  it ;  and  nothing  would  be  more  dangerous  than  to  en- 
tertain such  a  jurisdiction.  The  principle  on  which  performance 
of  an  agreement  is  compelled,  requires  that  it  must  be  clear  of 
the  imputation  of  any  deception.  The  conduct  of  the  person 
[  *120  ]  seeking  it  must  *be  free  from  all  blame :  misrepresentation,  even 
as  to  a  small  part  only,  prevents  him  from  applying  here  for  relief. 

The  reason  of  this  is  obvious :  if  it  be  so  obtained,  the  contract 
is  void  both  at  law  and  in  equity.  When  an  agreement  has 
been  obtained  by  fraud,  is  the  effect  to  alter  it  partially,  to  cut 
it  down  or  modify  it  only  ?  No  ;  it  vitiates  it  in  toto ;  and  the 
party  who  has  been  drawn  in  is  totally  absolved  from  obligation. 

If  so,  what  equity  has  the  other  party,  who,  by  his  misconduct 
has  lost  one  contract,  to  call  on  the  Court  for  his  benefit  to 
make  a  new  one  ?  If  the  defendant  were  willing  to  consent  to 
it,  and  to  enter  into  a  new  agreement,  it  would  be  a  different 
case ;  but  if  he  refuses,  if  he  insists  that  he  is  absolved  from  it, 
what  equity  can  there  be  in  favour  of  the  other  ? 

There  are  many  cases  where,  although  a  contract  cannot  be 
literally  performed  in  all  its  parts,  the  Court  will  modify  it, 
attending  to  the  substance  of  it,  and  carry  it  into  execution, 
relieved  from  the  collateral  circumstances  that  form  the  diffi- 
culty.  There  are  cases  of  this  kind,  where,  from  lapse  of  time, 
it  has  become  unconscientious  to  insist   upon  the  agreement 
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modo  etfonndf  or  where  there  happens  to  be  a  small  deficiency  Clbbuoxt 
in  the  number  of  acres.  Here  the  contract  becomes  inoperative  tasbuboh. 
at  law,  and  cannot  be  strictly  performed ;  yet  the  Court  will 
decree  it,  dispensing  with  the  articles  that  are  not  essential  to 
the  sabstance.  But  this  is  only  where  there  has  been  a  perfect 
bona  fides;  there  is  no  case  where  it  has  been  done  at  the 
instance  of  a  plaintiff  who  has  practised  any  misrepresentation. 
The  principle  is,  that  the  party  is  barred,  personally  barred.  It 
was  on  this  principle  that  the  late  Mastbb  of  the  Bolls, 
in  Cadman  v.  ^Homer^  t  says,  "  as  upon  the  evidence,  the  [  *121  J 
plaintiff  has  been  guilty  of  a  degree  of  misrepresentation, 
operating  to  a  certain,  though  a  small  extent,  that  misrepresen- 
tation disqualifies  him  from  calling  for  the  aid  of  a  court  of 
equity,  where  he  must  come,  as  it  is  said,  with  clean  hands.  He 
most,  to  entitle  him  to  relief,  be  liable  to  no  imputation.'*  He 
takes  the  distinction  between  the  case  of  a  bill  for  specific  perform- 
ance and  the  cases  where  the  Court  is  called  upon  to  rescind  the 
agreement,  which,  he  says,  would  admit  of  a  different  considera- 
tion ;  and  he  puts  the  refusal  of  relief,  on  the  ground  of  the 
misrepresentation  forming  a  personal  bar. 

If  it  were  otherwise,  and  if  a  contract  under  these  circumstances 
were  only  to  be  altered  pro  tanto,  and  only  the  part  thus  obtained 
were  to  be  taken  out  of  it,  what  encouragement  would  be  offered 
to  fraud.  The  party,  if  not  found  out,  would  gain  his  object ; 
and  if  detected,  would  have  the  benefit  of  the  contract,  in  the 
same  manner  as  if  he  had  practised  no  deception.  The  Court 
has  therefore  settled,  that  he  must  come  with  perfect  propriety 
of  conduct.  If  he  does  not,  that  alone  is  a  sufficient  answer  to 
him. 

Again,  consider  it  with  reference  to  the  contract  itself.  The 
defendant  cannot  give  possession  of  the  land,  as  his  tenants  do 
not  consent ;  he  engaged  to  do  it  under  a  wrong  idea :  he  cannot, 
therefore,  be  compelled  to  do  it.  That  part  of  the  contract 
cannot  be  performed ;  there  is,  therefore,  an  end  to  that  contract : 
it  cannot  be  performed  specifically,  and  there  is  no  reason  here 
to  substitute  another  in  its  place.  If  the  plaintiff  came  for  the 
strict  performance  of  the  contract,  terms  might  be  put  on  him, 
t  11 IL-  E,  135  (18  Ves.  10). 
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[bjl 


Glbbmont 

Tabbubob. 

[•122] 


bat  how  can  we  put  terms  on  the  defendant  ?  *By  the  mis- 
conduct  of  the  plaintiff,  that  agreement  is  at  an  end ;  and  can 
we,  on  that  account,  say  to  the  defendant,  yon  must  not  perform 
that  agreement,  but  you  must,  instead  of  it,  perform  another  ? 

In  both  ways,  therefore,  first  viewing  the  misrepresentation  as 
a  personal  bar  to  the  plaintiff,  and,  secondly,  as  destroying  the 
contract,  I  am  of  opinion  that  he  is  entitled  to  no  relief.  The 
whole  of  the  bill  is  negatived  by  the  evidence ;  while  the  case  of 
the  defendant  is  proved.    The  bill  must  be 

Dismissed,  and  vdth  costs  A 


1819. 
Dec,  8,  6, 14. 

JlolU  (hurt. 

Pluiteb, 

H.R. 

[122] 


[•128] 


HEATHCOTE  v.  HULME.^ 

(1  Jacob  &  Walker,  122—135.) 

Where  truat  property  is  employed  in  trade  without  authority,  the 
ctitui  que  trustB  muet  generally  elect  to  take  either  the  profits  for  the  whole 
period,  or  interest  (to  be  computed  at  5  per  cent.)  for  the  whole  period. 

Ciroumstances  may  arise  to  entitle  them  to  take  profits  for  one,  and 
interest  for  another  part  of  the  period ;  but  a  notice  of  dissolution  of 
partnership,  published  for  a  particular  purpose,  and  not  accompanied  by 
a  settlement  of  accounts,  or  a  transfer  of  the  property,  is  not  sufficient. 

Whether  embarking  the  fund  in  a  new  trade,  or  at  a  different  place 
would  be  sufficient     Qucere. 

Samuel  Unwin  by  will  dated  5th  March,  1788,  and  by  a  codicil 
dated  11th  March,  1798,  after  giving  several  legacies,  bequeathed 
the  residue  of  his  personal  estate  to  the  children  of  his  son 
Samuel,  whom  with  his  widow  he  appointed  to  be  his  executor 
and  executrix.  After  his  death  his  will  was  proved,  and  Samuel 
Unwin  the  son,  having  survived  the  widow,  became  his  sole 
personal  representative,  and  possessed  himself  of  his  personal 
estate. 

Samuel  Unwin  the  son  died  intestate  in  February,  1799, 
leaving  a  widow  Elizabeth  Unwin,  and  seven  children  all  infants  ;* 
namely,  Samuel  Heathcote  Unwin,  (who  afterwards  took  the 
name  of  Heathcote,)  the  eldest  son  and  heir  at  law,  William 
Heathcote    Unwin,    Elizabeth    Ann  Unwin,    Edward    Unwin» 


t  Beg.  Lib.  B.  1819,  fol.  202. 
J  Kyw  v.  Fo9ter  (1874)  L.   B.    7 


H.  L.  318,  44  L.  J.  Ch.  37. 
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Bowland   Unwin,  George  Henry  Unwin,  and  Michael  Edward    Hkathoote 
Unwin ;   the  two  latter  afterwards  died  under  age.     Soon  after      hulme. 
his  death,  letters  of  administration  were  granted  to  his  widow, 
who  possessed  herself  of  his  personal  estate ;   she  also  received 
the  rents  and  profits  of  some  freehold  and  copyhold  estates,  of 
which  he  died  possessed. 

At  the  time  of  his  death  Samuel  Unwin,  the  intestate,  carried 
on  a  considerable  cotton  manufactory  at  Sutton,  in  the  county  of 
Nottingham,  jointly  with  John  Fisher,  John  White,  Samuel 
Unwin  White,  and  John  Jephson,  under  the  firm  of  Samuel 
Unwin  &  Co.  The  stock  and  capital  employed  in  the  trade  were 
exclusively  the  property  of  Samuel  Unwin,  and  the  other  four 
persons  engaged  with  him  were,  it  was  said,  considered  rather  as 
assistants  than  partners,  and  received  a  percentage  on  the  profits, 
as  a  compensation  for  their  labour.  The  intestate  was  also  engaged 
in  a  trade  in  cotton  wool,  carried  on  at  Manchester,  in  partner- 
ship with  J.  £osley. 

The  widow,  E.  A.  Unwin,  having  consulted  with  her  father, 
M.  Heathcote,  respecting  the  future  management  of  the  business, 
it  was  considered  by  them  that,  as  it  was  a  very  profitable 
concern,  it  was  advisable  that  it  should  not  be  given  up,  but  that 
the  property  embarked  in  the  trade  should  be  continued  in  it, 
with  a  view  to  its  increase,  and  that  the  children,  when  they 
came  of  age,  might,  if  they  thought  proper,  continue  to  carry  it 
on.  For  those  reasons,  the  trade  was  continued  by  the  intestate's 
widow,  with  his  capital,  under  the  same  firm,  *and  in  the  same  [  *12^  1 
manner  that  it  had  been  carried  on  in  his  lifetime. 

In  the  month  of  July,  1800,  Elizabeth  Ann  Unwin,  the  widow, 
married  James  Hulme,  who  then  entered  into  possession  of  the 
property  of  the  intestate,  and  the  trade  was  from  that  period 
carried  on  by  him  in  conjunction  with  the  four  persons  who  had 
been  partners  or  assistants  during  the  life  of  Samuel  Unwin. 
In  August,  1800,  it  was  agreed  that  Samuel  Unwin  White, 
instead  of  a  percentage,  should  have  a  share  in  the  capital,  and 
articles  of  partnership  were  drawn  up  between  him  and  James 
Hulme,  by  which  it  was  agreed  that  they  should  be  interested  in 
the  capital  and  joint  stock,  in  the  shares  and  proportions 
following:    (viz.)  James  Hulme  in  eleven  twelfth  parts,  and 
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Hbathcote  S.  U.  White  in  consideration  of  his  taking  the  chief  management 

HuLME.      of  the  trade,  in  one-twelfth  part. 

In  the  month  of  January,  1801,  the  parties  engaged  in  the 
trade,  conceiving  that  there  had  been  some  improper  conduct  on 
the  part  of  Jephson,  resolved  that  he  should  be  discharged: 
this  was  accordingly  done,  and  upon  that  occasion,  a  notice  in 
the  following  terms  was  inserted  in  the  Gazette : — "  Sutton, 
Jantiary  15th,  1801.  Notice  is  hereby  given,  that  the  partnershij) 
subsisting  between  Samuel  Unwin,  Samuel  Unwin  White,  and 
John  Jephson,  under  the  firm  of  Samuel  Unwin  &  Co.  of  Sutton 
and  London,  is  dissolved  in  consequence  of  the  death  of  the 
former  person,  and  that  in  future  the  business  will  be  carried  on 
under  the  said  firm  by  James  Hulme  and  Samuel  Unwin  White, 
by  whom  all  accounts  will  be  settled.  Signed  James  Hulme, 
Samuel  Unwin  White,  John  Jephson,  Ejuizabeth  Ann  Hulme, 
sole  administratrix  to  the  late  Samuel  Unwin."  A  like  notice  was 

[  *135  ]  also  inserted  in  the  same  Gazette,  as  to  the  ^partnership  business  . 
at  Manchester,  stating  that  it  would  in  future  be  carried  on  by 
James  Hulme,  J.  Bosley,  and  Samuel  Unwin  White.  It  did  not 
appear  that  on  this  occasion  any  settlement  of  accounts  took 
place,  except  so  far  as  was  necessary  for  the  purpose  of  ascertain- 
ing the  interest  of  Jephson,  and  of  closing  accounts  with  him. 
The  business  was  afterwards  carried  on,  according  to  the  notices ; 
but  it  was  supposed  to  have  become  less  profitable  than  before. 

The  plaintiffs  in  the  present  suit  were  the  five  surviving 
children  of  the  intestate,  S.  H.  U.  Heathcote,  who  had  taken  out 
administration  de  bonis  non  to  his  grandfather  S.  Unwin,  and 
William  Heathcote  Unwin,  who  had  also  attained  the  age  of 
twenty-one,  and  Elizabeth  Ann  Unwin,  Edward  Unwin,  and 
Rowland  Unwin,  still  infants,  by  S.  H.  U.  Heathcote,  their  brother 
and  next  friend.  The  defendants  were  James  Hulme  and  his 
wife.  The  bill  prayed  an  account  of  the  personal  estate  and 
effects  of  the  grandfather  and  father  of  the  plaintiffs,  and  of  the 
rents  and  profits  of  the  estates  of  the  latter  possessed  or  received 
by  the  defendants,  and  insisted  that  the  plaintiffs  were  entitled 
to  an  account  of  the  profits  made  with  the  property  of  the 
intestate  employed  in  trade,  from  the  time  of  his  death  to  the 
time  of  the  dissolution  of  partnership  in  January,  1801,  and  to 
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interest  upon  their  respective  shares,  at  the  rate  of  five  per  cent.  Hbathootb 
from  that  period.  During  the  progress  of  the  suit,  E.  A.  Unwin,  hulmb. 
the  infant,  attained  her  age  of  twenty-one,  and  declining  to  join 
in  it,  she  was  made  a  defendant.  No  evidence  was  taken :  the 
facts,  as  stated  above,  appeared  by  passages  read  from  the  answer. 
The  only  question  in  the  cause  was,  whether  the  plaintiffs  were 
entitled  to  the  account  of  profits,  in  the  manner  prayed  by  the 
bill. 

Mr.  Trower,  Mr.  Rotipell,  and  Mr,  Tinney,  for  the  plaintiffs :       [  126  ] 

*  *  The  parties  whose  capital  has  been  thus  employed  may 
take  either  the  profits  that  have  been  made,  or  the  interest  for  the 
time  that  has  elapsed:  Craw  shay  v.  Collins  A  In  general  that 
election  has  extended  to  the  interest  or  the  profit  for  the  whole 
period;  but  here  th^  defendants  have  themselves  given  the 
Court  an  opportunity  of  doing  complete  justice,  by  dividing  into 
two  parts  the  time  for  which  the  account  is  to  be  taken.  Till 
1801  the  trade  was  continued  under  the  same  arrangements  as 
before  the  death  of  the  intestate,  and  as  his  trade :  it  was 
considered  by  the  public  to  be  conducted  with  his  capital,  and 
for  the  benefit  of  his  estate.  In  1801  a  notice  is  published, 
signifying  to  the  world  a  total  change  in  the  concern ;  a  dissolu- 
tion of  the  partnership  is  announced ;  and  that  the  trade  is  to 
be  carried  on  by  two  other  persons,  not  connected  apparently 
with  the  intestate's  estate.  Does  it  not  then  become  a  distinct 
trade,  and  is  not  this  such  a  transfer,  such  a  change  in  the 
manner  of  applying  the  property,  as  to  vary  the  rights  of  the 
parties,  and  to  entitle  the  plaintiffs  to  consider  their  connection 
with  the  trade  as  terminated,  and  to  claim  their  capital  with  the 
interest  from  that  time  ?    *    *    * 

Mr.  Agar  and  *Mr.  Matthews  for  the  defendants  Hulme  and       [  127  ] 
wife : 

*  *  In  all  former  cases,  where  a  party  has  been  charged 
with  profits,  the  computation  has  been  made  for  the  whole 
period  during  which  the  employment  of  the  capital  in  trade  has 
continued.     This  is  the  first  instance  where  it  has  been  pro- 

t  10  B.  E.  61  (15  Yes.  218). 
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Heathgote  posed  to  take  the  profits  for  one  part,  and  the  interest  for 
HuLME.  another.  The  notice  of  dissolution  can  make  no  difference; 
it  was  merely  nominal,  and  only  for  a  particular  purpose :  there 
was  no  general  settlement  of  accounts,  and  no  change  in  the 
management  of  the  business,  except  the  removal  of  one 
individual. 

Mr.  WheaUey  for  the  defendant  E.  A.  Unwin. 

[  128  ]       The  Master  of  the  Bolls  : 

The  novelty  and  importance  of  this  case  require  consideration^ 
and  I  am  therefore  not  ready  to  dispose  of  it  at  present ;  but  I 
will  state  the  questions  on  which,  as  I  conceive,  it  depends. 

There  is  no  doubt  about  the  general  principles:  the  infanta 
h  Live  a  right,  in  the  account  of  that  property  of  the  intestate  that 
has  been  embarked  in  trade,  to  an  option  of  taking  either  the 
interest  or  the  profits  that  have  arisen  from  it.  The  trade 
ceases  on  the  death  of  the  party,  and  if  the  administratrix 
chooses  nevertheless  thus  to  employ  the  property,  she  must,  if 
called  upon,  account  for  the  gains  that  may  have  been  made. 
It  matters  not  that  she  has  herself  a  joint  interest  in  it ;  that 
does  not  authorise  her  to  risk  the  whole.  Neither  does  it  signify 
whether  it  is  the  act  of  the  administratrix  herself,  or  of  her 
husband,  who,  upon  the  marriage,  becomes  responsible  for  her 
acts. 

The  general  right  of  the  plaintiffs  to  call  for  the  account  is  not 
questionable ;  the  only  question  is,  what  are  the  limits  of  that 
right  ?  Is  it  variable,  and  may  they  take  profits  for  one  period 
and  interest  for  another,  or  must  they  once  determine  once  for 
all,  and  either  take  interest  for  the  whole  time  that  the  trade 
has  been  carried  on,  or  profits  for  the  whole  time  ? 

Now,  I  think  it  was  conceded  that  if  there  had  been,  in  this 
case,  no  such  circumstance  as  the  notice  of  dissolution  of 
partnership,  if  the  trade  had  been  carried  on  during  the  whole 
time  in  the  same  manner,  it  would  have  been  very  difficult  to 
have  argued  that  the  infants  could  take  the  profits  for  the  first 
period,  and  adopt  a  different  rule  in  the  subsequent  account. 
For  if  it  were  so,  they  might  take  the  interest  for  three  years. 
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then  *the  profit  for  four  years,  and  then  the  interest  again ;    Heathcotb 
nay,  there  might  be  still  further  breaks ;  they  might  take  the      hulvb. 
interest  for  half  a  year,  and  then  change  ;  and  thas  lay  aside  all      [  *129  ] 
the  losses,  and  obtain  the  whole  profit.     It  would  be  very  difficult 
(o  say,  that  they  could  be  allowed,  in  this  manner,  to  change  the 
mode  of  computing  the  account.     The  engagements  of  the  trade 
override  the  whole  time,  and  it  must  be  taken  as  one  entire 
period. 

The  next  question  to  be  considered  is,  whether  this  notice  of 
dissolution  makes  such  a  period  as  gives  them  a  right  to  alter, 
from  the  date  of  it,  their  option  of  taking  interest  or  profits  ? 
It  is  not  sufficient  to  say  that  till  January,  1801,  was  a 
reasonable  time  for  winding  up  the  business ;  that  is  not  the  real 
reason  for  fixing  on  it  as  the  period  when  the  account  of  profits 
is  to  cease ;  it  is  only  in  consequence  of  the  notice  of  dissolution. 

It  cannot,  I  think,  depend  at  all  upon  the  circumstance  of  the 
administratrix  and  her  husband  having  acted  for  the  benefit  of 
the  children,  and  by  the  advice  of  their  friends  ;  that  may  be  of 
importance  with  reference  to  the  propriety  of  their  conduct,  and 
to  their  character ;  but,  in  the  view  of  the  Court,  it  can  make  no 
difference  ;  they  must  be  equally  responsible  for  their  acts. 

The  notice,  it  is  to  be  observed,  dates  the  determination  of  the 
partnership  from  the  death  of  S.  Unwin.  At  the  time  of  its 
being  published,  there  was,  it  seems,  no  winding  up  of  the 
trade,  no  ascertainment  of  the  shares  of  the  parties  interested, 
no  sale  of  the  property ;  but  whatever  was  done  was  only  for  the 
purpose  of  getting  rid  of  Jephson. 

The  case,  I  think,  is  reducible  to  the  two  questions,  first, 
whether,  if  no  notice  of  dissolution  had  been  given,  *the  option  [  *i30  ] 
of  taking  interest  or  profits  could  have  been  varied,  and  they 
could  have  taken  either  ad  libitum  for  different  periods ;  and, 
secondly,  if  that  be  not  the  case,  whether  the  notice  in  the 
present  instance  will  make  any  difference. 

Thb  Master  of  the  Bolls  :  D^^r.  u. 

At  the  time  of  the  death  of  Samuel  Unwin,  the  intestate,  it 
appears  that  he  was  possessed  of  very  considerable  capital,  all 
engaged  in  the  trades  which  he  carried  on  at  Sutton  and  at 
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HsATHGOTE  Manchester.  It  may,  I  think,  be  collected  from  the  pleadings, 
Hnufs.  that  the  widow,  who  was  entitled  herself  to  one-third  of  the 
property,  and  was  left  with  seven  children  to  provide  for,  thought 
it  right  to  consult  with  her  father,  on  what  was  proper  to  be 
done  with  the  business  in  which  the  intestate  was  engaged. 
With  his  advice  it  was  considered,  that  it  would  be  best, 
not  immediately  to  discontinue  the  trade  and  dispose  of  the 
stock,  but  rather  to  carry  it  on  for  the  benefit  of  the  family,  till 
the  children  should  come  of  age,  when  they  might,  if  they 
thought  fit,  have  it  in  their  power  to  engage  in  it  themselves* 
And  considering  that  there  were  six  sons,  that  it  was  a  lucrative 
trade,  and  the  property  locked  up  in  it,  it  was  not  a  very 
unnatural  determination,  however  unauthorised  in  the  eye  of  the 
Court.  For  certainly  the  only  way  in  which  it  could  properly 
have  been  done,  was  to  file  a  bill,  and  to  have  an  inquiry 
directed  whether  it  would  be  for  the  benefit  of  the  infants  that 
the  trade  should  be  continued,  and  it  might  perhaps  have  been 
reported  that  it  was.  However,  the  fact  was,  that  without  this 
authority  the  trade  was  carried  on,  in  conjunction  with  several 
other  persons  who  nominally  were  partners,  but  had  no  interest 
in  the  stock  in  trade.  Thus  it  was  substantially  the  capital  of 
[  *181  ]  the  intestate,  not  employed  for  the  first  time  in  *a  new  trade, 
but  continued  in  one  in  which  he  had  himself  embarked  it,  and 
not  contrary  to  any  express  directions  in  a  will,  as  the 
administratrix  was  left  without  that  guide. 

In  July,  1800,  she  married,  and  the  management  then 
devolved  upon  her  husband ;  and  thus  it  continued  till  August 
in  the  same  year,  when  the  agreement,  by  which  White  was 
admitted  to  a  share,  was  entered  into.  lu  the  January  following 
the  notice  of  dissolution  was  published,  the  fact  being  clear,  that 
the  object  of  it  was  to  get  rid  of  Jephson,  who  had  become 
obnoxious  to  the  other  parties,  and  was  supposed  not  to  be  trust- 
worthy. With  that  exception,  both  at  Sutton  and  Manchester, 
the  business  was  still  conducted  in  the  same  manner  as  before, 
under  the  same  firm,  and  with  the  same  capital.  The  accounts 
were  regularly  shown  to  Heathcote,  the  grandfather;  it  was 
openly  declared  that  the  business  was  carried  on  for  the  benefit 
of  the  infants,  and  thus  it  was  not  like  the  case  of  an  adminis- 
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tratrix  applying  an  intestate's  property  to  trade,  for  her  own   Hkatroote 
advantage.  Hulmk. 

It  is  now  contended  for  the  plaintiffs,  that  they  should  have 
the  profits  made  upon  their  shares  of  the  intestate's  capital 
down  to  January,  1801,  and  the  interest  from  that  time  ;  and  the 
question  is,  whether  they  are  entitled  to  have  the  account  taken 
in  that  manner. 

On  general  principles  it  is  clear,  that  when  an  executor  or 
administrator  has  embarked  the  property  of  the  deceased  in 
trade,  whether  in  his  own  or  in  any  other,  he  cannot  himself  be 
permitted  to  derive  any  benefit  from  it.  An  option  must  be  given 
to  the  cestui  que  trusts,  either  to  take  the  profit  it  has  made,  or, 
on  the  other  hand,  to  insist  on  their  capital  itself,  and  interest, 
released  from  the  loss  or  from  the  profits.  This  is  established : 
but  on  the  part  of  the  plaintiffs  no  authority  has  been  cited ; 
and  it  was  admitted  that  there  *is  none  in  support  of  the  [  *1S2  ] 
changeable  rule  which  they  demand  for  the  computation  of  the 
account.  It  is  necessary,  therefore,  to  consider  it  upon 
principle. 

First,  supposing  that  no  such  notice  of  dissolution,  as  in  this 
case,  had  been  given,  and  that  nothing  had  happened  to  make 
any  break  in  the  period  during  which  the  application  of  the 
capital  to  trade  continued,  could  this  demand  have  been  made  ? 
I  am  of  opinion  it  could  not,  and  that  the  plaintiffs  must  make 
their  election,  utrum  horuin,  which  rule  of  account  they  will 
adopt,  but  that  they  cannot  proceed  by  both.  After  the  whole 
period  is  over,  they  have  a  right  to  judge  which  mode  of 
accounting  will  be  most  advantageous  to  them,  and  to  that  they 
must  adhere. 

The  reason  why  I  think  so  is  this  i  if  the  parties  were  at 
liberty  to  take  interest  for  one  part  of  the  period,  and  profits  for 
another,  this  would  not  have  been  the  first  time  that  it  would 
have  been  tried.  The  novelty  of  the  demand  alone  is  against  it. 
But,  besides  this,  it  would  be  contrary  to  justice ;  for  what  is  the 
principle  of  the  option  that  is  given?  It  is,  that  the  party 
elects,  whether  he  will  ratify  the  employment  of  his  capital ; 
whether  he  will  say  that  it  was  properly  applied  to  trade ;  if  so, 
he  may  take  the  profit,  but  he  must  also  be  subject  to  the  loss. 
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HxATHcoTB   If  he  has  affirmed  the  act  of  the  administratrix,  and  has  assented 

e.  .      . 

Huxjtt,  to  it,  it  follows  of  course,  that  this  must  continue  until  some- 
thing happens  to  put  an  end  to  that  implied  consent,  which  is 
supposed  to  have  been  given  from  the  first. 

Thus  it  must  be  considered,  if  there  be  nothing  to  break  the 
period  ;  and  Crawshay  v.  CoUina,  and  the  other  cases  cited, 
went  no  farther,  than  to  establish  the  general  right  to  elect 

[•133]  between  interest  and  profits.  *Supposing  this,  then,  to  be 
determined,  the  next  question  is,  whether  the  notice  of  dissolu- 
tion did  form  such  a  break  as  to  entitle  the  parties  to  say,  here 
we  will  stop  and  from  this  time  we  will  take  our  capital  and 
interest :  I  am  of  opinion  that  it  did  not.  The  right  of  calling 
for  the  profits  depends  upon  the  employment  of  the  capital; 
it  is  that  which  gives  them  the  right.  If  the  trade  had  afterwards 
been  more  lucrative  than  before,  could  the  persons,  who  applied 
the  property  of  the  infants  to  it,  say  to  them,  that  on  account 
of  this  notice  they  should  not  receive  the  profits  that  arose 
subsequently  ?  Would  they  be  excluded  from  claiming  them  ? 
No,  I  think  not;  their  capital  was  employed,  and  they  would 
therefore  have  a  right  to  the  produce  of  it ;  it  continued  in  the 
trade  in  the  same  manner  as  before,  and  the  right,  which  is  the 
result  of  the  employment  of  their  capital,  must  continue  while 
that  is  so  employed. 

There  may,  undoubtedly,  be  circumstances  that  would  be 
sufficient  to  divide  the  period  during  which  the  trade  was 
carried  on.  Circumstances  might  come  to  the  knowledge  of  the 
executors,  that  would  make  it  unconscientious  to  continue  the 
property  longer  in  the  trade ;  they  might  embark  it  in  a  new 
trade,  or  at  a  different  place,  or  in  adventures  substantially 
new  at  the  same  place.  I  do  not  say  what  would  be  the  effect  of 
such  occurrences  ;  it  might  then  be  argued  that  it  was  a 
perfectly  new  concern,  and  gave  to  the  cestui  que  trusts  a  new 
right,  to  adopt  or  relinquish  it. 

Here  it  must  be  remembered  that  the  object  of  carrying  on 
the  trade  was  that  the  children,  when  they  came  of  age,  might, 
if  they  thought  proper,  continue  it ;  and  it  cannot  be  said  that 
what  was  done  was  improper,  when  we  consider  the  hopes  that 
persons  engaged  in  trade  naturally  entertain.    It  is  enough  to 
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say  that  I  do  *not  think  that  what  occurred  here  was  sufficient  Hbathcotb 
to  break  the  period.    The  plaintiffs  are,  however,  entitled  to  an      hulmb. 
aocoimt  of  the  profits,  for  the  purpose  of  ascertaining,  whether      t  'i^i  ] 
that,  or  the  interest  will  be  most  beneficial  to  them. 

I  observed  before,  that  no  authority  had  been  cited  in  favour 
of  the  doctrine  for  which  the  plaintiffs  contend,  but  I  have  found 
one  case.  Burden  v.  Burden,\  very  similar  to  the  present;  it  is 
reported  in  1  Yes.  &  Beames,  170,  t  on  another  point.  There  the 
testator  was  engaged  in  a  cotton  trade,  which  his  executors,  after 
his  death,  carried  on.  There  it  was  declared,  that  the  infant 
children  of  the  testator  were  entitled  to  an  account  of  the  profits 
made  since  his  death ;  and  it  was  referred  to  the  Master  to  take 
the  accoonts,  and  to  inquire  whether  it  would  be  most  for  the 
benefit  of  the  infants,  to  take  the  testator's  share  of  the  stock  in 
trade,  and  the  profits,  or  the  value  of  it  at  the  time  of  his  death, 
with  interest?  §  The  Master  reported  a  balance  in  favour  of  the 
profits,  and  the  option  was  accordingly  given  for  the  larger  sum.|| 
Here  there  were  precisely  the  same  circumstances,  the  same 
continuance  of  the  property  in  trade  :  the  trade  also  was 
profitable  at  one  time,  and  not  so  at  another,  but  it  never 
occurred  to  the  parties  to  argue,  or  to  the  Lobd  Chancellor  to 
direct,  that  the  profits  for  a  part  only  of  the  period  might  bo 
taken.  In  the  absence  of  other  authority,  this  supports  the 
principle  I  have  laid  down. 

The  decree  may  be  made  in  the  same  foian  as  in  Burden  v. 
JBurden,  directing  an  enquiry  whether  the  account  of  interest  or 
profits  will  be  most  advantageous  to  the  infants.  The  interest 
must  be  computed  at  5  per  *cent*  I  do  not  know  any  case  [  *i^&  ] 
where  less  has  been  charged,  when  the  fund  has  been  embarked 
in  trade,  without  authority. 

t  Cited  by  the  Master  of  the         §  Eeg.  Lib.  A.  1804,  fo.  1188. 
Bolls  from  MS.  ||  Beg.  Lib.  A.  1814,  fo.  497. 

}  12  B.  B.  210. 
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18W.  PEAESE  V.  GREEN. 

^^2^  ^^-  (1  Jacob  &  Walker.  135—145.) 

RUU  Qmrt,  rpj^^  £j^  ^^^  ^£  ^^^  agent,  receiyer,  trnstee,  or  executor,  ib  to  be 

^^^  OQZLBtantly  ready  with  his  aooountB,  and  neglect  in  this  is  a  ground  for 

P  ^L  1  charging  him  with  interest. 

[It  is  oimecessary  to  set  forth  the  facts  of  this  case  at  length. 
The  plaintiffs  were  members  of  the  crew  of  a  privateer,  the 
defendants  were  the  owners,  who  had  undertaken  to  distribute  a 
certain  proportion  of  the  proceeds  of  all  prizes  taken  by  the 
privateer  among  the  crew,  and  had  been  ordered  to  account  by  a 
decree  in  the  suit.  The  prizes  had  been  taken  in '1807.  The 
bill  was  filed  in  1812.  The  decree  to  account  was  made  in  1815. 
The  master's  report  showing  the  amount  due  from  the 
defendants  was  made  in  1819.  The  question  was  now  raised 
whether  the  defendants  ought  not  to  be  charged  with  interest  on 
the  amount  so  found  due  from  them.  In  the  course  of  this 
judgment,  the  Masteb  of  the  Bolls  made  some  general 
observations  as  to  the  duty  of  persons  who  receive  money  for 
which  they  are  accountable  to  others,  and  a  note  of  this  case  is 
inserted  for  the  purpose  of  preserving  these  observations  here. 

Thb  Masteb  of  the  Bolls  said :] 

[  140  ]  It  is  the  first  duty  of  an  accounting  party,  whether  an  agent, 

a  trustee,  a  receiver,  or  an  executor,  for  in  this  respect,  as  was 

remarked  by  the  Lobd    Ghanobllob    in    Lard  Hardwicke  v. 

Vernon,}  they  all  stand  in  the  same  situation,  to  be  constantly 

ready  with  his  accounts.    Was  that  the  case  with  these  persons  ? 

No ;  it  is  admitted  that  though  called  upon,  they  rendered  no 

account:  it  cannot  then  be  said,  that  in  their  characters  of 

agents  and  managers,  they  performed  their  duty. 

Is  not  this  a  clear  ground,  on  which  the  Court  acts  in  charging 

parties  with  interest  ?    Certainly  the  mere  circumstance  of  one 

person  having  money  in  his  hands  belonging  to  another,  if  the 

debt  does  not  in  its  nature  carry  interest,  will  not  make  him 

liable ;  but  with  agents  or  trustees,  if  they  neglect  to  account 

t  9  B.  B.  329  (14  Yes.  604).    And  see  WhUe  y.  Lincoln,  7  B.  B.  71 
(8  Yet.  963). 
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properly,  if  they  ^violate  their  duty,  the  Court,  for  the  sake  of      Pbabsk 
comi>elling  them  to  perform  it,  says  that  they  ought  to  be      qbssk. 
charged  with  interest,  on  what  they  have  retained.     Then  when     [  •ui  ] 
agents  are  appointed  under  a  contract  like  this,  and  the  parties 
are  under  the  necessity  of  coming  to  this  Court  to  force  them  to 
account,  why  are  they  not  to  be  visited  with  the  consequences, 
that  follow  with  all  agents  or  trustees  who  do  not  do  their 
duty?    •     *    ♦ 

With  respect  to  the  costs,  *  *  Sufficient  is  admitted  in  the 
answers,  to  show  that  the  plaintiffs  could  not  obtain  any  part  of 
their  shares  without  filing  a  bill.  The  defendants,  by  not 
keeping  accounts,  have  rendered  the  suit  necessary,  and  they 
ought,  therefore,  to  pay  the  costs. 

If  I  do  not  alter  my  opinion,  it  must  be  referred  back  to  the 
Master,  to  ascertain  the  balances  in  the  defendant's  hands,  and 
to  compute  interest  upon  them,  from  the  expiration  of  three 
months  after  the  termination  of  the  accounts. 

»  »  «  «  » 

Some  discussion  afterwards  took  place,  on  an  application  to       [  1^6  ] 
vary  the  minutes,  upon  the  date  from  which  the  computation  of 
interest  should  commence:  the  time  of  filing  the  bill  was  at 
length  fixed  on  by  agreement  between  the  parties. 


HOGHTON  V.  WHITGKEAVE.  i8i». 

(1  Jacob  ft  Walker,  146-150.)  i>w.  M«.  20. 

A  gift  of  leal  and  personal  estate,  after  a  life  interest  to  the  testator's  ^^^'  Ofmrt, 
widow,  to  trustees,  to  be  oonverted  into  money,  and  divided  among         m!r^* 
eereral  persons  named,  and  the  survivors  or  survivor  of  them.    Iliose        r  1 1£  i 
only  are  entitled  who  survive  the  widow.  **        -* 

Randall  Ukdebhill,  by  will,  dated  20th  March,  1787,  after 
giving  some  legacies,  gave  to  Isabel  Underbill,  his  wife,  whom 
he  likewise  appointed  to  be  his  sole  executrix,  all  the  residue  of 
his  personal  estate  and  effects,  and  all  his  real  estate  for  her  life ; 
and,  after  her  death,  he  gave  the  same  to  T.  H.  F.  Whitgreave 
and  John  Underbill,  and  to  the  survivor  of  them,  and  to  the 
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executors  and  administrators  of  such  sarvivor,  upon  trust,  to  sell 
and  convert  into  money  the  real  estate. 

He  then  proceeded  as  follows : — 

*'  And  I  further  direct  and  ordain,  that  the  monies  arising 
from  the  sale  of  such  my  real  estate,  as  also  all  the  rents  and 
advantages  arising  therefrom,  from  and  after  the  death  of  my 
said  wife,  until  the  sale  thereof ;  as  well  as  all  the  rest,  residue, 
and  remainder,  of  my  personal  estate,  not  by  me  herein  or 
otherwise  disposed  of,  be  paid  and  equally  divided,  share  and 
share  alike,  amongst  mine  and  my  wife's  nephews  and  nieces 
hereinafter  mentioned,  and  the  survivors  or  survivor  of  them, 
viz.  Ann  Mansfield,  Mary  Martin,  John,  Mary  and  James 
Whitfield ;  Catharine  and  Frances  Pendrill ;  Mary  Field,  alias 
Farrel ;  Thomas  Peake,  Edward  and  Catharine  Hoghton,  and 
Henry  Stych,  my  wife's  great  nephew  :  And  I  do  hereby  give  and 
bequeath  the  same  to  them  and  to  the  survivors  or  survivor  of 
them,  after  the  decease  of  my  wife,  and  in  manner  aforesaid.'* 

The  testator  died  in  1795,  leaving  a  small  real  estate,  and 
some  personal  property.  His  wife,  who  survived  *him,  died  in 
1802 ;  upon  which  the  trustees,  Whitgreave  and  Underbill  sold 
the  real  estate,  according  to  the  directions  of  the  will.  The 
money  arising  from  the  sale,  together  with  the  produce  of  the 
personal  estate,  amounted  to  1,5421.  6$.  Qd. 

In  1813,  Catharine  Hoghton,  and  four  other  of  the  residuary 
legatees,  instituted  a  suit  against  Whitgreave,  who  had  survived 
his  co-trustee,  for  the  payment  of  their  shares.  Whitgreave 
afterwards  dying,  the  suit  was  revived  against  his  administrator. 
The  decree,  dated  29th  July,  1817,  directed  the  usual  accounts, 
and  an  enquiry,  as  to  which  of  the  residuary  legatees  named  in 
the  testator's  will  were  living,  and  which  of  them  were  dead,  and 
when  such  as  were  dead  respectively  died. 

By  the  report,  dated  6th  August,  1819,  it  appeared  that  two  of 
the  residuary  legatees  died  in  the  lifetime  of  the  testator ;  four 
others  survived  the  testator,  but  died  in  the  lifetime  of  his 
widow;  the  remaining  six  survived  the  widow.  Catharine  Hogh- 
ton had  taken  out  administration  de  bonis  non  to  the  testator ;  but 
there  was  no  personal  representative  to  the  residuary  legatees 
who  were  dead. 
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On  the  cause  coming  on  for  farther  directions,  the  question 
arose,  whether  such  of  the  residuary  legatees  as  died  after  the 
death  of  the  testator,  and  during  the  hfe  of  his  widow,  took 
vested  interests ;  there  was,  however,  no  party  before  the  Court 
to  support  their  interest,  excepting  Catharine  Hoghton,  whose 
own  interest  as  a  legatee  was  adverse.  It  was  urged  that  the 
fund,  which  was  not  large,  would  be  materially  diminished  by 
the  expense  of  taking  out  administration;  and  leave  was 
therefore  given,  under  the  circumstances,  for  counsel  to  *appear 
to  represent  C.  Hoghton,  in  her  character  of  administratrix. 

Mr.  E.  R.  DanieU^  for  the  plaintiffs : 

The  gift  to  the  trustees,  for  the  purpose  of  selling,  is  not  to 
take  effect  till  the  death  of  the  testator's  widow ;  nothing  is  given 
to  the  trustees  till  then.  It  seems  to  be  a  rule,  that  where  the 
interest  is  given  to  one  for  life,  and  the  principal  is  not  given  to 
or  in  trust  for  the  legatees,  till  after  the  expiration  of  the  life 
estate,  then  the  interests  shall  not  vest  till  that  period.  This  is 
laid  down  in  BiUingsley  v.  PFtUs,  8  Atk.  219.  The  case  of 
Brograve  v.  Winder^  2  Ves.  J.  634,  corresponds  closely  with 
this.  Real  estate  was  given  to  the  testator's  nephew,  and  his 
first  and  other  sons  successively  in  tail  male,  with  remainder  to 
trustees  to  sell,  and  to  distribute  the  produce,  among  the  three 
sons  and  daughters  of  Anne  Winder,  or  the  survivors  or  survivor 
of  them.  Two  died  before  the  distribution,  and  in  was  held  that 
their  shares  were  not  vested.  Lord  Loughborough  said,  that 
when  it  was  fixed  that  they  were  to  take  it  in  money,  there  was 
no  gift  till  the  distribution,  t 

In  the  latter  part  of  the  will,  the  testator  gives  the  fund  to  the 
legatees  after  the  death  of  his  wife,  connecting  the  time  of 
I>ayment  with  the  substance.  This,  taken  alone,  would  suspend 
the  vesting.     Hanson  v.  Graham.X 

Mr.  Whitmarsh,  on  the  other  side  : 

It  is  to  be  observed  here,  that  the  testator  has  specified  each 
of  his  legatees  by  name ;  he  meant  to  give  a  beneficial  interest 


HOOHTON 
V. 

Whit- 

QBEAVK. 


[  *148  ] 


Dee.  16. 


t  The  case  of  Cripps  v.  Wolcott  {posif 
p.  268)  is  now  the  leading  authority 


upon  this  point. — 0.  A  S. 
t  5  E.  E.  277  (6  Ves.  239). 
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HooHTON     to  each  of  them.    With  respect  to  the  words  "survivors  or 

Whit-       survivor/'  they  must  be  taken  to  refer  to  the  death  of  the 

OBEAVB.      testator,  and  to  prevent  an  intestacy,  as  to  the  shares  of  those 

[  *149  1      who  died  before  him.     There  can  be  no  ^difference  between 

giving  it  to  the  wife  for  life,  and  then  to  be  sold  and  divided,  and 

giving  it  at  first  to  the  trustees  to  sell,  and  directing  the  interest 

to  be  paid  to  the  wife  for  life,  and  then  the  principal  to  be 

divided.    When  he  says  he  gives  it  to  them  after  the  death  of 

the  wife,  he  means  only  that  at  that  time  those  who  survive  him 

are  to  receive  it.    In  Weedon  v.  FeU^  2  Atk.  128,  the  language 

was  nearly  the  same  as  here,  but  the  shares  were  held  to  vest 

before  the  death  of  the  tenant  for  life. 

Mr.  E.  R.  Daniell,  in  reply : 

The  case  cited  does  not  meet  the  present.  The  bequest  there 
was  to  the  trustees  at  first ;  here,  not  till  after  the  death  of  the 
tenant  for  life ;  and  it  is  upon  that  distinction  that  Broffrave  v. 
Winder  rests.  In  that  case  the  names  were  not  mentioned,  but 
the  persons  were  fixed  as  definitely ;  they  were  described  as  the 
three  sons  and  daughters  of  Anne  Winder. 

The  Master  of  the  Bolls  : 

In  this  case  the  legatees  are  named :  that  seems  to  constitute 
the  main  distinction  between  it  and  the  case  before  Lord 
Loughborough  ;  but  I  think  the  observation  was  a  fair  one,  that 
in  that  case,  it  may  equally  be  supposed,  that  the  individual 
legatees  were  the  objects  of  the  testator's  bounty,  from  his 
terming  them  "  the  three  sons  and  daughters ;  "  this  is  equally 
descriptive  of  the  individuals,  and  may  equally  be  argued  to 
show  an  intention  of  vesting.  In  other  respects,  this  case  seems 
to  fall  within  the  same  general  principles,  as  that.  The  subject- 
matter  is  not  to  be  converted  into  money,  till  after  the  death  of 
the  tenant  for  life ;  it  is  then  that,  for  the  first  time,  any  thing 
is  given  to  the  trustees.  It  is  given,,  upon  trust  to  be  converted 
[  *160  ]  into  money,  and  then  to  be  divided.  Thus,  not  only  was  *there 
no  bequest  before  the  widow's  death,  t  but  the  subject-matter 


t  This  statement  seems  to  beg  the 
question  whioh  was  tinder  considera- 


tion, and  to  be  inoonsistent  with  the 
authorities. — 0.  A.  S. 
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did  not  till  then  exist  in  the  shape  and  form  in  which  it  is 
given. 

It  18  given  to  those  persons  and  the  survivors  or  survivor  of 
them ;  and  seems  to  fall  under  the  general  rule,  that  legacies 
given  to  a  class  of  persons,  vest  in  those  who  are  capable  of 
taking  at  the  time  of  distribution.  Here  he  mentions  them 
Honunatim,  but  he  then  takes  off  the  effect  of  that,  by  adding  the 
words  '*  and  to  the  survivors  or  survivor."  He  cannot  mean  to 
the  survivors  in  his  own  lifetime,  such  as  survive  me ;  for  the 
governing  clause  (that  containing  the  gift)  refers  to  the  death  of 
his  wife,  as  the  period  when  it  is  to  operate.  Must  he  not  then 
mean  such  as  survive  at  the  death  of  the  wife  ? 

He  then  proceeds  to  say,  that  he  gives  to  them  and  to  the 
sorvivors  or  survivor ;  that  might  possibly  bear  the  construction 
pat  on  it  by  Mr.  Whitmarsh,  that  he  meant,  that  the  thing 
given  should  go  to  those  who  survived  him  after  the  death  of  the 
wife ;  but  that  is  answered  by  remarking,  that  he  has  added  the 
words  **  in  manner  aforesaid." 

My  present  impression  is,  that  the  plaintiffs  are  entitled.  If  I 
see  reason  to  alter  my  opinion,  I  will  mention  it  again. 


HoasTov 
Whit- 

OBSAYS. 


The  Masxbb  of  the  Bolls  said  he  had  read  over  the  will, 
and  continued  of  the  same  opinion  as  before. 


2W.21. 


BOSS   V.   BOSS.t 

(1  Jacob  ft  Walker,  154—158.) 

A  bequest  of  a  legacy  to  A.  to  be  paid  at  25,  or,  if  the  executors  should 
think  proper,  between  21  and  25,  and  maintenance  in  the  meantime; 
with  a  limitation  oyer  in  case  A.  should  not  receiye  or  dispose  of  it  by 
will  or  otherwise  in  his  lifetime :  Held,  that  the  limitation  oyer  was  yoid. 

William  Boss,  a  native  of  Scotland,  but  domiciled  in  England, 
made  his  will,  dated  5th  May,  1790 ;  containing,  amongst  others, 
the  following  bequest. 

"  I  give  to  my  son  James  Hislop  Boss,  the  sum  of  2,000Z., 


1819. 
Dm.  31. 

Rollt  Omrt, 

Plumbb, 

M.B. 

[m] 


t  In  re  DugdaU  (1888)  38  Gh.  D.  176,  57  L.  J.  Ch.  634. 
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Bo68  lawful  money  of  Great  Britain,  to  be  paid  to  him  at  his  age  of 
Robs.  twenty-five  years,  or  at  any  time  betwixt  the  age  of  twenty-one 
and  twenty-five,  should  my  executors  think  proper  so  to  do,  and 
the  interest  thereof,  in  the  meantime,  to  be  applied  towards  his 
maintenance  and  education ;  and  in  case  the  said  James  Hislop 
Boss  should  not  receive  or  dispose  of  by  will  or  otherwise,  in  his 
lifetime,  the  aforesaid  sum  of  2,000{.,  then  the  said  sum  shall 
return,  and  be  paid  and  payable  to  the  heir  entail,  in  possession 
of  the  estate  of  Shandwick  for  the  time  being." 

The  estate  mentioned  in  this  bequest,  situated  in  the  county 
of  Boss,  had  previously  been  settled  by  the  testator,  by  a  deed  of 
entail,  in  favour  of  Jean  Boss,  his  eldest  daughter. 

James  Hislop  Boss  survived  the  testator,  and  died  intestate,  iii 
the  year  1810,  having  attained  the  age  of  twenty-five  years.  He 
had  not  received  the  2,0001.  legacy,  but  in  a  suit  instituted  by 
Jean  Boss,  against  the  executors,  to  which  J.  H.  Boss  was  not  a 
party,  the  accounts  of  the  testator's  estate  had  been  taken,  and 
a  sum  of  1,1822.  had  been  found  by  the  Master  to  be  the 
proportion  payable  to  J.  H.  Boss,  in  respect  of  his  legacy :  this 
r  'IBS  ]  Biun  ^as  accordingly  carried  over  to  his  separate  *account,  and 
invested  in  the  purchase  of  1,891/.  Three  per  cent.  Annuities. 

J.  H.  Boss  being  illegitimate,  administration  of  his  personal 
estate  was,  at  the  nomination  and  on  the  behalf  of  the  Grown, 
granted  to  George  Maule,  Esq.  who  now  petitioned  for  a  transfer 
of  the  sum  of  1,891/.,  and  the  dividends  which  had  accumulated 
upon  it. 

Mr.  ShadweU,  for  the  petitioner.    *     *    * 

Mr.  Home  and  Mr.  Kiiidersley,  for  Jean  Boss  : 
[  156  ]  *    *    It  is  contended,  that  the  bequest  over  is  repugnant 

to  the  prior  gift ;  but  this  is  not  similar  to  the  cases,  in  which 
an  attempt  is  made  to  restrain  alienation.  It  is  in  substance, 
the  same  as  if  the  bequest  had  been  to  J.  H.  Boss  for  life,  with  a 
general  power  of  appointment,  and  a  gift  over,  in  the  event  of 
his  not  exercising  that  power. 

There  are  also  other  circumstances,  which  though  not  now  iu 
evidence,  it  may  perhaps  be  proper  to  enquire  into,  with  a  view 
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to  the  elacidation  of  the  will.    J.  H.  Bobs,  from  a  paralytic        Ross 
disorder,  was,  at  the  time  the  will  was  made,  in  a  state  of  bodily        ^^ 
and  mental  imbecility,  from  which  it  was  very  doubtful  whether 
he  would  recover;  and  it  was  probably  the  intention  of  the 
testator,  in  making  a  provision  for  his  son,  to  secure  its  return 
to  his  family,  in  the  event  of  that  malady  continuing. 

It  is  to  be  remarked  also,  that  the  testator  was  a  native  of 
Scotland ;  his  will  was  prepared  in  that  country,  and  it  is 
understood  that  according  to  the  Scotch  law,  the  operation  of 
the  clause  in  question  would  be  to  carry  over  the  legacy,  in  the 
events  that  have  happened. 

Thb  Masteb  of  the  Bolls  : 

The  question,  I  think,  is,  whether  this  will  vests  the  absolute 
property  of  the  legacy  in  the  legatee.  If  it  do  give  the  absolute 
property,  the  right  of  disposing  of  it,  or  its  devolution  upon  his 
representatives  would  follow  as  a  matter  of  course,  unless  there 
be  something  else  which  cuts  down  the  gift ;  nothing  but  that 
can  prevent  the  legal  consequences  of  property  from  ensuing. 

It  seems  to  me,  that  I  cannot  put  an  interpretation  on  the  [  157  ] 
words  of  this  will,  by  considering  that  is  is  very  Ukely  that  the 
testator  was  referring  to  other  circumstances ;  to  the  imbecility 
of  his  son,  or  to  the  effect  of  the  Scotch  law.  It  is  probable  that 
he  may  have  contemplated  these  circumstances,  but  being  bound 
to  take  this  as  the  will  of  a  domiciled  English  subject,  I  must 
construe  it  without  reference  to  them,  and  determine  the 
consequences  of  what  appears  on  the  face  of  the  will  itself. 

Now  every  word  he  has  used  tends  to  vest  the  legacy.  First 
it  is  given  to  be  paid  at  twenty-live ;  if  it  stopped  there,  it  would 
clearly  be  vested,  the  time  of  payment  not  being  annexed  to  the 
the  substance  of  the  gift;  it  then  proceeds,  "or  at  any  time 
betwixt  the  age  of  twenty-one  and  twenty -five ; "  this  was  only 
to  accelerate  the  payment ;  the  executors  were  to  pay  it  before 
the  first  period  if  they  thought  fit;  the  interest,  in  the  meantime, 
is  to  be  apphed  to  his  maintenance  :  another  feature  of  vesting. 
If  the  bequest  had  stopped  here,  then,  if  he  had  died  between 
twenty-one  and  twenty-five,  or  even  during  his  minority,  it 
would,  according  to  the  cases,  have  been  vested  in  him  ;  but  the 
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BoflB       event  renders  it  unnecessary  to  consider  what  would  have  been 

Bo'sB.       ^^^  consequences  of  his  dying  under  age. 

The  legatee  then  acquired  an  absolute  interest;  and  then 
comes  the  second  part  of  the  bequest,  by  means  of  which,  you 
must  endeavour  to  get  it  back  again ;  you  must  say,  that  if  he 
does  not  dispose  of  it,  it  is  to  return  from  him ;  but  I  do  not 
recollect  any  instance  of  a  will,  where  an  absolute  property  is 
first  given,  with  a  condition,  that  if  the  party  does  not  make  use 
of  it,  it  shall  go  over.  But  it  was  necessary  to  argue  it  to  that 
extent. 

[  168  ]  This  differs  from  a  power,  and  a  remainder  over  in  default  of 

its  exercise :  the  right  of  disposing  of  the  legacy  is  given  him, 
not  in  terminis,  but  as  a  consequence  of  property.  How  does  he 
acquire  the  power?  It  is  not  given  as  a  power,  but  follows  from 
the  property  being  his.  The  testator  assumes  that  he  would 
have  a  right  to  it  at  twenty-five ;  therefore,  if  he  should  have 
received  it,  and  not  have  disposed  of  it,  the  capital  in  soUdo 
being  his  property,  and  remaining  in  his  hands,  was  to  go  over 
to  another.  But  if  you  give  absolute  property  to  a  person,  you 
cannot  subject  it  for  his  life  to  a  proviso,  that  if  he  does  not 
spend  it,  his  interest  shall  cease.  One  of  the  consequences  would 
be,  that  if  he  had  not  spent  it,  and  were  to  die  indebted  to  any 
amount,  his  creditors  would  be  excluded  from  it.  It  is  quite  a 
novel  attempt  to  separate  the  devolution  of  property  from  the 
property  itself. 


1818.  GIBSON  V.  CLARK. 

Nov.  28.  (1  Jacob  &  Walker,  169—162.) 

Ibl9 
Jan,  1*9.  A  grant  from  the  Crown  of  an  advowson  (excepted  in  a  fonner  grant 

under  general  words),  will  be  presumed  after  a  possession  evidenced  by 

Lord  ^^Q  deeds  for  133  years  and  three  presentations. 

£LI>0N|  Xj.v/. 

[  169  ]  In  this  cause,  the  Master  having  made  his  report  in  favour  of 

the  title,  an  exception  was  taken  by  the  purchaser. 

The  fifth  objection  to  the  title  related  to  the  advowson  of 
Belford,  a  part  of  the  premises  included  in  the  purchase. 
King  Henry  the  Eighth,  by  letters  patent  of  the  87th  year  of 
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his  reign,  granted  to  John  Foster,  Esq.  and  his  heirs,  all  the  qibsok 
hoase  and  scite  of  his  late  cell,  or  of  his  monastery  of  Bamburgh  clabk. 
with  all  its  rights,  members,  and  appurtenances  in  the  county  of 
Northumberland,  to  the  late  monastery  of  St.  Oswald  in  the 
same  county,  then  dissolved,  formerly  belonging;  and  all  and  all 
manner  of  tithes  of  com,  grain,  and  hay,  yearly  growing  and 
renewing  upon  the  lands,  &c.  in  Bamburgh  aforesaid ;  and  also 
all  and  all  manner  of  other  tithes  whatsoever,  yearly  growing  or 
renewing  in  Bamburgh  aforesaid,  and  to  the  chapel  of  Belford 
belonging,  and  to  the  same  late  monastery  formerly  belonging  ; 
except  always,  and  to  the  king  and  his  successors,  reserved  all 
and  singular  the  advowsons,  donations,  presentations,  and  rights 
of  patronage  whatsoever,  to  the  said  cell  and  premises  belonging 
or  appendant. 

There  was  also  a  grant  by  letters  patent  of  the  8th  James  I. 
of,  all  those  the  tithes  of  sheaf  and  grain,  coming  and  renewiag  in 
the  whole  town  of  Belford,  which  same  premises  in  Belford 
aforesaid  formerly  were  parcel  of  the  late  cell  of  Bamburgh,  and 
to  the  late  dissolved  monastery  of  St.  Oswald  in  the  county  of 
York,  *did  formerly  belong  and  appertain,  with  a  reservation  to  [  *i^  ] 
the  Crown  of  all  and  singular  advowsons,  donations,  free 
dispositions,  and  rights  of  patronage,  and  of  all  and  singular 
rectories,  churches,  vicarages,  chapels  and  all  other  ecclesiastical 
benefices,  whatsoever  to  the  premises  or  any  part  thereof,  in 
anywise  belonging,  appertaining,  incident,  appendant,  or 
incumbent. 

The  vendor's  title  to  the  tithes  was  derived  from  these  grants. 
The  manner  in  which  the  advowson  had  been  acquired,  did  not 
appear ;  it  had  been  included  in  a  recovery  suffered  in  1709,  by 
Charles  Montagu,  and  James  his  son,  who  rested  their  title  upon 
the  will  of  F.  Foster,  dated  in  1681.  By  this  will  the  manor 
and  tithes  were  devised,  but  the  advowson  was  not  mentioned ; 
it  had  afterwards  been  comprised  in  several  conveyances,  fines, 
and  recoveries.  In  1774,  the  curacy  of  the  chapel  of  Belford 
was  augmented  with  the  consent  of  the  governors  of  Queen 
Anne's  Bounty,  by  A.  Dixon,  the  patron,  (under  whom  the 
vendor  claimed,)  and  three  presentations  had  been  made  by  him 
and  his  representatives  in  the  years  1776,  1792,  and  1808.    In 
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Gibbon      the  episcopal  registry  no  presentation  was  to  be  found  earlier 
Clark.      than  that  in  1775  ;  it  was  supposed  to  have  been  a  donative  till 

then,  and  it  was  so  styled  in  Lib.  Regis ;  no  evidence  of  any 

previous  nominations  was  produced. 

Mr.  SugdeUy  in  support  of  the  title  [cited  Itoe  dem.  Johnson 
V.  Ireland,  11  East,  280,t  and  other  cases] . 

[  Wi  ]  Mr.  Hart,  Mr.  Home,  and  Mr.  Longley,  for  the  exceptions: 

[  162  ]  The  advowson  of  Belford,  as  well  as  that  of  *Bamburgh, 

evidently  belonged  to  the  monastery  of  St.  Oswald.  On  the 
dissolution  of  the  monasteries,  it  must  have  passed  to  the  Crown» 
and  being  excepted  in  the  grants  that  are  now  produced,  unless 
there  has  been  some  other  grant,  the  Grown  must  be  still 
entitled.  To  presume  a  grant  of  an  advowson  is  very  different 
from  any  of  the  other  cases  in  which  such  presumptions  have 
been  allowed.  From  the  nature  of  the  property,  the  rights  it 
confers  can  be  so  seldom  exercised,  that  mere  nonuser  affords 
very  little  evidence  against  the  title.    ♦    *    ♦ 

The  Lord  Chancellor: 

If  the  title  of  this  family  be  evidenced  by  conveyances  and 
deeds,  for  a  period  of  nearly  140  years,  and  there  have  been 
three  presentations  by  them,  and  none  by  the  Grown,  I  am  of 
opinion,  that  this  is  a  case  in  which  a  grant  would  be  presumed. 

Exception  overruled. 


jgjg  CEIPPS   V.   WOLCOTT.} 

Nor>.  27.  (4  Maddock,  11—16.) 

1819.  Words  of  survivorsliip  are  to  be  referred  to  the  period  of  division  and 

Joii^S.  enjoyment,  unless  there  be  special  intent  to  the  contrary. 

^rTi  1  ^^^  ^^^  stated,  that  under  the  wills  of  Mary  Simons  and  Ann 

Simons,  deceased,  Deborah   Saunder,  the  late  wife  of  Arthur 

t  10  B.  B.  504.  applied  in  a  modem  Irish  case :  Sham 

X  Bowers  v.  Bower$  (1870)  L.   B.  v.  Hhaw  (1889)  25  L.B.  Ir.  30.    And 

5  Ch.  244,  39  L.  J.  Ch.  351.    The  see  p.  261  above.— 0.  A.  S. 

principle  of  CrippB  v.    Wolcott  was 
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Satmder,  deceased,  was  authorized  and  empowered  to  dispose,       cbipps 
by  her  will,  of  the  principal  sam  of  540Z.  being  the  remainder  of    wolcott. 
a  sum  of  600/.,  after  deducting  therefrom  the  duty  payable  upon 
legacies;    and  that  on  or  about  the  9th  November,  1811,  said 
Deborah  Saonder,  pursuant  to  said  power,  made  and  published 
her  last  will  and  testament  in  writing,  of  that  date,  which  was 
executed  by  her  in  the  presence  of,  and  attested  by,  three 
witnesses  ;    and  thereby,  after  reciting,  amongst  other  things, 
that  said  *8am  of  540Z.,  being  the  remainder  of  6002.  after  such       [  *12  ] 
deduction  as  aforesaid,  was  bequeathed  to  her,  and  at  her  sole 
disposal,  by  the  respective  wills  of  said  Mary  Simons  and  Ann 
Simons,  said  testatrix  gave,  directed,  appointed,  and  bequeathed 
unto  her   friends  the  defendants,  John  Wolcott,  of,  &c.  and 
John  Agg,  of,  &c.  the  third  part  or  share  of  her,  said  testatrix, 
of  and  in  certain  estates  therein  mentioned,  and  all  other  the 
real  and  personal  estate  and  effects  over  which  she  then  had,  or 
at  the  time  of  her  decease  should   have,  any  power  in  law  or 
equity,  to  hold  to  them,  their  heirs,  executors,  administrators 
and  assigns,  according  to  the  nature  of  the  same  respectively,  in 
trust,  to  pay  to,  or  permit  and  suffer  her  husband,  said  Arthur 
Saunder,  to  have    and    enjoy  the  rents,  interest,  dividends, 
produce  and  profits  thereof  during  his  natural  life;  and  upon 
the  decease  of  her  said  husband,  the  testatrix  directed  that  said 
sum  of  540/.,  and  all  other  her  personal  estate,  should  be 
equally  divided   between  her  two  sons  Arthur  Saunder  and 
George     Saunder,    and    plaintiff    Ann    Cawley    Cripps,    her 
daughter,  and  the  survivors  or  survivor  of  them,  share  and 
share  alike;  and  she  appointed  her  son  George  Saunder,  sole 
executor  of  her  said  will :  that  the  testatrix   afterwards   died, 
leaving  said  Arthur  Saunder  the  elder,  her  husband,  surviving 
her ;  and  that  upon  her  death  said  George  Saunder  proved  her 
will,  and  that  said  sum  of  540/.  was  invested  in  the  purchase  of 
830/.  15s.  Three  per  cent.  Bank  Annuities ;  which  last  mentioned 
sum  was  transferred  into  the  names  of  said  John  Wolcott  and 
John  Agg,  and  that  the  same  was  standing  in  their  names,  upon 
the  trusts  declared  by  said  testatrix's  will  of  said  sum  of  540/. 
therein  mentioned :  That  Arthur  *Saunder  the  elder,  received       [  *13  ] 
the  dividends  which  accrued  upon  the  said  sum  of  880/.  15«. 
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Obipm  Three  per  cent.  Annuities,  daring  his  life  ;  and  that  said 
WoLooTT.  Arthur  Saunder,  the  son  of  said  testatrix,  died  in  the  lifetime 
of  the  said  Arthur  Saunder  the  elder,  intestate  and  unmarried ; 
and  that  in  or  about  October,  1816,  said  Arthur  Saunder  the 
elder  died,  leaving  George  Saunder,  and  the  plaintiff  Ann 
Gawley  Gripps,  surviving  ;  and  that  on  the  death  of  said 
Arthur  Saunder  the  elder,  said  George  Saunder  and  the  plaintiff 
Ann  Gawley  Gripps,  under  the  trusts  of  the  will,  became  entitled 
in  equal  moieties  to  the  said  sum  of  8802.  three  per  cents. 

The  prayer  of  the  bill  was,  that  the  plaintiff  Ann  Gawley 
Gripps  might  be  declared  to  be  so  entitled  ;  and  that  the 
defendants  Wolcott  and  Agg  might  be  decreed  to  transfer  the 
moiety  of  the  plaintiff  Ann  Gawley  Gripps,  into  the  name  of  the 
plaintiff  Thomas  Gripps,  and  to  pay  to  the  plaintiff  the  dividends 
which  had  accrued  due  upon  such  moiety,  since  the  death  of 
Arthur  Saunder  the  elder. 

George  Saunder,  by  his  answer,  claimed  a  moiety  of  the  sum 
of  880{.  158.  three  per  cents. 

The  defendant  Davis  Whately,  as  the  executor  of  the  deceased 
Arthur  Saunder  the  son,  by  his  answer,  insisted  that  the 
bequest  to  the  survivors  of  the  children  of  the  testatrix  did  not 
refer  to  the  death  of  Arthur  Saunder  the  elder,  but  to  the  death 
of  the  testatrix ;  and  that  the  share  of  Arthur  Saunder  the  son, 
in  the  sum  of  880/.  15^.  three  per  cents,  in  which  the  same  was 

[*14]  invested,  became  vested  in  him,  and  ^transmissible  to  his 
representatives,  notwithstanding  his  death,  in  the  lifetime  of 
Arthur  Saunder  the  elder. 

Mr.  WUbraham,  for  the  plaintiffs. 

Mr.  Trealove,  in  the  same  interest,  for  the  defendants  Agg 
and  Saunder.     ♦    *    * 

Mr.  Koe,  for  the  defendant  Whately.    *    ♦     * 
[For  the  cases  cited  by  counsel  see  the  judgment.] 

[  16  ]       The  Yigb-Ghancrllob  (after  stating  the  case) : 

It  would  be  difficult  to  reconcile  every  case  upon  this  subject. 
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I  consider  it,  however,  to  be  now  settled,  that  if  a  legacy  be      Cripfb 
l^ven  to  two  or  more,  equally  to  be  divided  between  them,  or  to    wolcott. 
the  survivors  or  survivor  of  them,  -and  there  be  no  special 
intent  to  be  found  in  the  will,  that  the  survivorship  is  to  be 
referred  to  the  period  of  division. 

If  there  be  no  previous  interest  given  in  the  legacy,  then  the 
period  of  division  is  the  death  of  the  testator,  and  the  survivors 
at  his  death  will  take  the  whole  legacy.  This  was  the  case  of 
Stringer  v.  Phillips  A 

But  if  a  previous  life  estate  be  given,  then  the  period  of 
division  is  the  death  of  the  tenant  for  life,  and  the  survivors  at 
such  death,  will  take  the  whole  legacy.  This  is  the  principle  of 
the  cited  cases  of  Russell  v.  Long,  (4  Yes.  651),  Daniell  v. 
DankU^l  and  Jenotir  v.  Jenour  (10  Ves.  562). 

In  Bindon  v.  Lard  Suffolk,^  the  House  of  Lords  found  a 
special  intent  in  the  will,  that  the  division  should  be  suspended 
until  the  debts  were  recovered  from  the  Grown;  and  they 
referred  the  survivorship  to  that  period.  The  two  cases  of 
Roebuck  v.  Dean  (2  Ves.  J.  265),  and  Perry  v.  Woods  (8  Ves. 
204),  before  Lord  Bosslyn,  do  not  square  with  the  other 
authorities.!! 

Here,  there  being  no  special  intent  to  be  found  in  the  will,        [  i6  1 
the  terms  of  survivorship  are  to  be  referred  to  the  death  of  the 
husband,  who  took  a  previous  life  estate. 


BENTHAM  v.   WILTSHIRE.  i8i9. 

(4  Maddock,  44—49.)  Jan,  27. 

A  direction  by  will  that  the  testator's  real  estate  shall  be  sold  (not  Lbach,  V.-C. 
saying  by  whom),  and  the  proceeds  disposed  of  among  certain  persons,         [  49  ] 
does  not  enable  the  executors  to  sell  such  real  estate. 

Thb  Yicb-Chakgellob  (upon  this  point)  said  : 

To  enable  executors  to  sell,  the  power  must  either  be  expressly 

t  1  £q.  Oa.  Abr.  292.  ||  Hence  their  omission  from  the 

t  6  B.  B.  308  (6  Ves.  297).  Eevised  Beports.— 0.  A.  S. 

§  1  P.  Wms.  96. 
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Bkktham  given  to  them,  or  necessarily  to  be  implied,  from  the  produce 
WILT8HIBB.  being  to  pass  through  their  hands  in  the  execution  of  their 
ofiSce,  as  in  payment  of  debts  and  legacies;  but  here,  the 
executors  have  nothing  to  do  with  the  produce  of  the  sale,  nor 
any  power  of  distribution  with  respect  to  it.  It  is  a  further 
circumstance,  that  the  sale  is  directed  to  be  made  after  the 
death  of  the  tenant  for  life,  who  was  one  of  the  executors : 
there  is  here,  therefore,  no  power  of  sale  in  the  executors. 

[The  effect  of  this  decision  was  that  the  testator's  heir  at  law 
was  declared  to  be  a  necessary  party  to  the  conveyance  of  the 
real  estate  upon  the  sale  thereof  by  the  persons  interested  in  the 
proceeds  of  such  sale. — 0.  A.  S.] 


Feh^loiu.  JENKINS  V.  HERRIES.t 

LKA^V..C.  (4Maddock,67-82.) 

[  67  3  Held,  upon  tlie  construction  of  the  whole  wiU,  that  an  estate  tail 

passed.  Where  the  literal  force  of  expressions  differs  in  a  will,  it  is  a  true 
rule  to  seek  the  intention  of  the  devisor,  rather  in  a  consistent  and 
rational  purpose,  than  in  a  purpose  inconsistent  and  irrational. 

[The  plaintiff  Thomas  Jenkins  as  vendor  claimed  to  make  a 
title  to  certain  real  estate  as  tenant  in  tail  under  the  will  of  his 
great  uncle,  Thomas  Jenkins;  the  title  was  objected  to  by  the 
purchaser  on  the  ground  that  the  plaintiff  was  only  tenant  for 
life  under  such  will.  The  material  part  of  the  will  was  as 
follows :] 
[ 71  ]  "I  name  and  appoint  my  universal  heir  my  great  nephew, 

Thomas  Jenkins,  (meaning  the  plaintiff)  eldest  son  of  my 
nephew  William,  to  whom  I  give  all  my  lands  and  effects  in 
Devonshire,  in  the  kingdom  of  England  or  elsewhere,  be  they 
lands,  hereditaments,  perpetuities,  and  every  kind  of  effects  what- 
soever, named  or  not  named,  on  the  following  conditions ;  that 
he  may  not  be  put  into  possession  of  any  of  the  said  estates  or 
effects  until  he  arrives  at  the  age  of  21  years.  I  declare  my 
said  great  nephew  and  godson  Thomas  (meaning  the  plaintiff) 
t  Forebrook  v.  Fonbrw^  (1867)  L.  B.  3  Ch.  93. 
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to  be  my  universal  heir.    I  direct  that  from  the  time  of  my     Jekkins 

T. 

death,  the  sum  of  200Z.  per  annum,  may  be  by  my  executors     hbbbies. 

paid  for  his  ♦education ;    if  my  said  great  nephew  Thomas       [  *72  ] 

(meaning  the  plaintiff)  should  marry,  have  a  child  or  children, 

if  living  at  his  death,  I  will  and  direct  that  my  estates  do  descend 

to  his  eldest  son ;  and  if  he  has  other  legitimate  children,  that 

out  of  my  estates  be  paid  the  sum  of  1,0002.  to  each  of  the  said 

children,  be  they  male  or  female ;  but  if  it  should  happen  that 

he  leave  one  daughter  only,  in  such  case,  that  she  shall  have  out 

of  my  estates  the  sum  of  8,000Z.  sterling ;   it  is  always  to  be 

understood,   that  if  my  great  nephew  Thomas  (meaning  the 

plaintift)   should  have  more  sons  than  one,  if  the  eldest  son 

should  die  before  his  father,  he  is  to  be  succeeded  by  his  second 

son,  and  so  on  to  the  third,  &c. :  the  eldest  son  of  my  godson 

Thomas  (meaning  the  plaintifi)  who  may  be  living  at  his  father's 

death,  is  always  to  be  considered  as  heir  to  my  estate  ;  should  it 

happen  that  my  said  great  nephew  Thomas  leaves  no  male  child, 

to  as  many  females  as  may  be  living  at  his  death,  my  will  is,  that 

the  sum  of  2,000!.  sterling  be  given  to  each  female ;  and  if  but 

one  daughter  only,  the  sum  of  3,000!..  sterling  as  expressed  in 

the  foregoing  page ;  if  my  godson  and  great  nephew  Thomas 

(meaning  plaintiff)  should  not  leave  any  son  at  his  death,  I 

then  direct  that  his  next  brother,  and  second  son  of  my  nephew 

William,  succeed  to  my  estate,  and  so  on,  in  case  of  failure  of 

male  heirs,  to  the  third,  fourth,  &c. :  the  eldest  great  nephew 

living,  is  always  to  be  considered  as  my  legitimate  heir,  in  case 

of  failure  of  the  other  brothers;   my  express  will  and  desire 

being,  that  my  estates  do  always  descend  in  the  male  line.    It  is 

always  to  be  understood,  that  in  case  my  estates  descend  from 

one  great-nephew  to  another,  the  same  conditions  as  to  the  sum 

to  be  paid  to  such  females  as  may  be  left,  are  to  be  observed  *by       [  *73  ] 

all  whose  father  may  die  without  heir  male,  as  is  expressed  in 

favour  of  the  daughters  of  my  great  nephew  Thomas  (meaning 

plaintiff).     Should  it  happen  that  all  the  sons  of  my  nephew 

William,  should  die  without  leaving  a  son,  or  sons,  in  such  case, 

my  will  is,  that  my  estates  do  devolve  and  be  the  property  of 

my  nephew  Joseph  Jenkins,  son  of  my  brother  William,  on  the 

same  condition  relative  to  his  heirs  and  descendants,  male  and 

R.R. ^VOL.  XX.  T 
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Jenkins  female,  as  is  expressed  regarding  my  great  nephew  Thomas 
Hbbbibs  (meaning  plaintiff)  and  his  brothers;  and  if  my  said  nephew 
Joseph  should  die  without  a  legitimate  son,  then  I  direct  and 
desire  that  my  said  estates  descend  to  my  nephew  Thomas  and 
his  heirs,  on  the  same  conditions  as  expressed  relative  to  his 
brother  Joseph." 

[  74  ]  Mr.  Home,  and  Mr.  Preston,  in  support  of  the  [purchasers 

objection  to  the  title]  : 

[  75  ]  The  intention  of  the  testator  is  expressed  in  the  will  to  be, 

that  if  his  great  nephew  Thomas  should  have  a  child  or  children 
living  at  his  decease,  his  estates  should  descend  to  his  eldest  son  ; 
and  that  if  Thomas  should  have  more  than  one,  and  if  ''  the 
eldest  son  should  die  before  his  father,"  he  is  "  to  be  succeeded  by 
his  second  son,"  &c.  The  intention,  therefore,  in  this  part  of 
the  will  is  plainly  expressed,  and  according  to  the  words 
of  the  will,  if  the  eldest  son  has  more  sons  than  one,  and 
the  eldest  of  such  sons  should  die  before  his  father,  leaving 
issue,  such  issue  would  not  take,  but  the  second  son  takes  the 
estate.    *    ♦    ♦ 

C  ^^  3  In  Bamfield  v.  Popham,\  it  was  expressly  determined  that  no 

estate  raised  by  implication  in  a  will  can  destroy  an  express 
estate ;  in  that  case  the  devise  was  to  A.  for  life,  remainder  to  his 
first  son,  and  so  to  every  other  son  in  tail  male,  and  for  want  of 
issue  male  of  A.,  remainder  over ;  and  it  was  held,  that  this  was 
not  an  estate  tail  in  A.  by  implication. 

The  intention  of  this  testator  was  to  give  the  father  an  estate 
for  life,  and  an  estate  tail  to  his  eldest  surviving  son  at  his  death, 
not  as  issue  but  as  purchaser,  and  by  such  a  construction  all  the 
objects  of  the  will  will  be  answered ;  but  if  the  father  is  construed 
to  take  an  estate  tail,  persons  not  intended  will  take,  and  the 
purposes  of  the  will  may  be  frustrated,  for  the  portions  charged 
on  the  estate  being  contingent,  they  will  be  defeated  by  a 
recovery. 

Mr.  Bell,  and  Mr.  Sudden,  contrh : 
We  contend  that  an  estate  tail  was  given  by  the  wiD  to 
t  1  P.  Wm8.  64. 
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the  plaintiff  Thomas  Jenkins,  with  remainder  to  the  second,  Jbxkihb 
third  and  other  sons  of  William,  the  father  of  Thomas,  in  tail  hebbus. 
male.     *     ♦     ♦ 

The  intent  of  the  testator  in  this  case  could  not  have  been  to  [  78  ] 
give  the  estate  to  a  second  son,  if  the  eldest  died  in  the  lifetime 
of  the  father  having  issue.  The  youngest  of  many  sons  might 
thus  succeed  to  the  estate  upon  the  death  of  Thomas,  in 
preference  to  the  issue  male  of  his  elder  brothers.  The  testator 
in  the  first  part  of  his  will,  appointing  his  great  nephew  the 
plaintiff,  "  universal  heir,"  gave  a  fee,  but  then  he  afterwards 
uses  language  which  shows  that  he  meant  to  give,  not  an 
absolute  interest,  but  an  estate  tail.  In  a  subsequent  part  of  the 
win  the  testator  states  it  to  be  his  **  express  will  and  desire  that 
his  estates  should  descend  in  the  male  line,"  but  that  which  is  a 
rational  intention  could  not  take  place  unless  Thomas  took  an 
estate  tail. 

Thk  Yicb-Chancellob  :  ^  ^^^ 

The  point  in  this  case,  has  already  been  decided  between 
Thomas  Jenkins  and  other  parties,  by  the  Court  of  King's  Bench ; 
but,  certainly,  the  defendant  in  this  cause  is  not  bound  by  that 
decision.  It  may  be  questionable  whether  the  plaintiff  has  a 
legal  or  equitable  estate,  but  for  the  present  purpose  it  is 
immaterial.  The  Court  of  King's  Bench  held,  that  in  order  to 
effectuate  the  general  intention  of  the  devisor,  the  plaintiff 
Thomas  Jenkins  must  take  an  estate  tail.  It  is  objected,  that 
such  an  estate  tail  would  descend  to  the  sons  of  his  sons  who 
should  die  in  his  lifetime;  and  that  such  sons  of  sons  are 
expressly  excluded  by  the  will.  It  is  certain  that  no  case  has  yet 
occurred,  in  which  the  expressed  intention  to  exclude  particular 
persons  has  been  disregarded ;  and  to  let  in  those  to  the  descent 
whom  the  devisor  has  rejected,  would  seem  to  be  rather  to  make 
a  new  will  for  the  devisor,  than  to  execute  the  will  which  he  had 
made.  I  am  of  opinion,  however,  that  the  objection  does  not, 
in  fact,  apply  to  this  case.  It  is  plain,  from  the  several  passages 
in  this  will,  most  of  which  have  been  referred  to  in  the  argument, 
that  the  devisor  did  not  intend  that  his  estate  should  go  over 
from  the  family  of  one  great  nephew,  to  another,  unless  upon 

T  2 


276  1819,    CH.    4  MADDOCK,  81—82.  [r.r. 

Jenkins  the  general  failure  of  issue  male  of  his  first  great  nephew.  It  is 
HBSBIB&  plain  from  these  passages,  therefore,  that  it  was  his  intention 
not  to  exclude,  but  to  include,  the  sons  of  sons  who  should  die, 
living  their  father.  It  is  true,  that  there  are  other  passages  in 
which  the  devisor  states,  that  if  the  eldest  son,  or  other  the  sons 
of  the  first  great  nephew  should  die  in  the  lifetime  of  the  father, 
[  '82  ]  that  the  estate  is  to  go  over  to  others,  without  ♦providing  for  the 
event  of  the  deceased  sons  leaving  male  issue.  But  having 
regard  to  the  other  expressed  intent,  that  such  estate  is  only  to 
go  over  upon  the  general  failure  of  issue  male  of  the  first  great 
nephew,  and  to  the  consistent  and  rational  character  of  that 
intention,  I  am  bound  to  conclude  that  he  did  not  refer  in  the 
other  expression  to  the  possible  contingency  of  sons  dying  in  the 
lifetime  of  their  father,  leaving  sons,  not  because  he  meant  to 
exclude  such  sons,  but  because  that  contingency  did  not  happen 
to  occur  to  him.  Where  the  literal  force  of  expressions  differs 
in  a  will,  it  must  be  a  true  rule  to  seek  for  the  intention  of  the 
devisor  rather  in  a  consistent  and  rational  purpose,  than  in  a 
purpose  inconsistent  and  irrational ;  and  more  especially  when 
the  difference  may  arise  only  from  the  devisor  not  having  present 
to  his  mind  an  event  which  is  not  in  the  natural  prder  of  things. 

Decree  a  specific  pcfformance. 


Note. — It  would  seem  to  have  been  more  consistent  with  the 
will  to  imply  an  estate  in  tail  male  on  the  plaintiff  in  remainder 
expectant  upon  the  failure  of  the  previous  estate  expressly  given 
to  his  eldest  son  living  at  his  death. — 0.  A.  S. 
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MIALL  V.  BRAIKt  i8i9. 

(4  Maddock,  11»— 126.)  Feb,  20. 

Election  raised  as  against  a  widow's  claim  to  dower  out  of  her  Lkjloh,  V.-O. 
husband's  residuary  real  estate,  by  a  direction  showing  that  a  particular        [  Hd  ] 
part  of  sudi  real  estate  was  to  be  occupied  by  one  of  the  testator's 
daughters  for  her  personal  enjoyment. 

The  question  in  this  cause  was,  whether  the  testator's  widow 
was  entitled  to  dower,  and  also  to  the  provision  made  for  her  by 
the  testator's  will,  or,  whether  she  must  be  put  to  an  election. 

John   Brain,    by  his    will,    [devised  all  his  lands,  in  the       [  120  ] 
parish  of  Portsea,  and  all  other  his  real  estate,  whatsoever  and 
wheresoever,  with  the  appurtenances ;  and  also  all  his  personal 
estate,  to  trustees  upon  certain  trusts  under  which  his  wife 
Mary  Ann  Brain  took  certain  interests.] 

And  upon  further  trust,  to  pay  unto  his  daughter  Nancy  Veal  [  121  ] 
an  annuity  of  1002.  for  her  life ;  and  also  to  permit  and  suffer 
her  to  use,  occupy  and  enjoy  his  freehold  messuage,  garden  and 
hereditaments  at  Buckland,  in  the  parish  of  Portsea  aforesaid, 
for  her  life,  and  from  and  after  her  decease,  upon  trust,  to  raise 
the  sum  of  2,0001.  and  pay  the  same  unto  and  amongst  all  and 
every  the  child  and  children  of  his  said  daughter  Nancy,  when 
they  should  respectively  attain  the  age  of  twenty-one  years,  in 
equal  shares  and  proportions  as  tenants  in  common.  And  after 
giving  some  other  legacies,  the  will  proceeded  thus : — ''  And  as 
to  and  concerning  all  the  rest,  residue  and  remainder  of  my 
real  and  personal  estate  whatsoever  and  wheresoever,  and  also 
as  to  such  part  and  parts  whereof  no  absolute  disposition 
is  heretofore  made  (subject  and  without  prejudice  to  the  trusts 
hereinafter  declared  thereof,  according  to  the  several  natures 
and  qualities  thereof)  upon  trust,  for  and  for  the  benefit  of  any 
*child  that  my  said  wife  may  be  eruient  with  at  the  time  of  my  [  ^122  ] 
decease,  and  of  my  said  five  daughters  the  said  Nancy  Veal, 
Sally  Hopkins,  Sophia  Brain,  Mary  Best,  and  Matilda  Burgess, 
their  heirs,  executors,  administrators  and  assigns,  to  be  equally 

t  The  old  law  of  dower,  though  illustrate  the  equitable  doctrines  of 
now  of  little  practical  importance  in  election,  of  which  cases  this  is  an 
England,  supplies  cases  which  still      example. — O.  A.  S. 
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MiALL       divided  between  them  as  tenants  in  common."    The  testator 
Bbain.       then  empowered  his  trustees  to  sell  his  [real  and  personal  estate 
and  effects ;  and  to  invest  the  monies  as  therein  mentioned] . 

Mr.  Hart  for  the  plaintiffs,  the  executors  and  trustees. 

Mr.  Bellf  Mr.  WethereU  and  Mr.  Shadtvell,  for  the  defendant, 
the  widow. 

Mr.  HecM  and  Mr.  Temple^  for  the  residuary  devisees. 

[  126  ]       The  Vicb-Chancbllor  : 

A  wife  is  put  to  her  election  on  the  same  principles  as  a 
stranger  is.  To  put  the  wife  to  an  election  there  must  be  a  clear 
intention  to  exclude  her  from  dower,  either  express  or  implied : 
and  such  an  intention  is  not  to  be  implied  either  from  the  gift  of 
particular  messuages  and  hereditaments  to  the  wife  for  her  life, 
or  from  the  annuity  provided  for  her.  But  here  the  testator 
directs  the  trustees,  to  whom  he  devises  his  estate,  to  permit  his 
daughter  to  use,  occupy  and  enjoy  a  certain  freehold  house  for 
her  life.  I  think  the  testator  comtemplated  for  his  daughter 
the  personal  use,  occupation  and  enjoyment  of  this  house,  and 
such  personal  use,  occupation  and  enjoyment  is  inconsistent 
with  the  widow's  right  to  dower  out  of  that  house.  It  is  truly 
said,  that  if  the  testator  had  expressly  declared  that  his  daughter 
should  enjoy  this  house,  free  from  his  widow's  right  of  dower, 
[  ^126  ]  that  the  widow  would  still  have  been  dowable  out  of  the  rest  *of 
his  estate.  In  this  case,  however,  the  gift  to  the  daughter  is, 
by  a  direction  to  the  trustees,  to  permit  her  to  use,  occupy  and 
enjoy  this  house,  and  the  direction  would  be  in  vain,  unless 
he  had  previously  given  such  an  estate  to  the  trustees  as  would 
enable  them  to  secure  by  their  permission  this  occupation  and 
enjoyment.  This  house  is  part  of  a  general  devise  to  the 
trustees  of  all  his  real  estate,  and  the  testator  has  not  given  this 
house  to  the  trustees,  free  from  the  widow's  dower,  unless  he 
has  so  given  his  whole  real  estate.  I  think  the  testator  has 
shown  a  plain  intent  that  the  trustees  should  take  an  interest  in 
this  house  which  would  exclude  the  widow's  dower,  and  the 
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same  intention  must  necessarily  be  applied  to  the  whole  estate       Miall 
which  passes  by  the  same  devise.  Bba'ih. 


HAEPEE  V.   FAULDERt  ji/aS,4. 

(4  Maddock,  129— 139.)  * 

r«^  .  .  ,  ^      ^        Leach,  V.-O. 

Trustees  in  trust  to  raise  35,000?.,  grant  an  annmty  secured  by  a  term        [  129  ] 

of  years  for  3,000/.,  part  of  the  35,000/.,  and  the  title  deeds  remain  in 
their  hands.  They  afterwards  make  a  mortgage  without  informing  the 
mortgagee  of  the  first  incumbrance.  Held,  that  the  annuitant  was  not 
postponed  to  the  second  incumbrancer  by  reason  that  the  trustees 
retained  the  title  deeds,  or  by  reason  of  the  annuitant's  omission  to 
require  an  indorsement  of  the  grant  of  the  annuity  upon  the  trust  deed. 

The  bill  stated,  that  in  and  previous  to  July,  1810,  P.  W. 
Porter  being,  or  pretending  to  be,  seised  of  a  certain  estate  in 
fee,  subject  only,  as  he  alleged,  and  as  the  plaintiffs  believed  the 
fact  to  be,  to  an  annual  rentcharge  of  400Z.  payable  thereout  to 
his  mother,  H.  H.  Porter,  applied  to  the  plaintiffs  and  to  Sir 
Charles  Blicke  for  a  loan  of  10,0002.,  and  to  secure  the  repay- 
ment of  the  same,  with  interest,  proposed  that  he  and  his 
mother  would  execute  to  the  plaintiffs  and  Sir  Charles  Blicke  a 
mortgage  of  the  said  premises  : — That  the  money  was  advanced, 
and  a  mortgage,  28th  July,  1810,  by  way  of  demise  for  one 
thousand  years,  was  executed  between  P.  W.  Porter  of  the  1st 
part,  H.  H.  Porter  of  the  2nd  part,  and  Sir  C.  Blicke  of  the 
8rd  part : — ^That  the  mortgage  money  was  not  paid  at  the  time 
provided  by  the  deed,  or  since : — That  Sir  Charles  Blicke  died, 
leaving  the  plaintiffs  surviving,  who,  as  such  survivors,  became 
entitled  to  receive  the  money  due  on  the  mortgage,  with  interest : 
That  in  Hilary  Term,  1815,  the  plaintiffs,  together  with  Sir 
C.  Blicke,  who  was  then  alive,  filed  a  bill  against  Thomas 
William  Plummer,  George  Sidden,  James  White,  William  Scrope, 
John  Bennett,  Thomas  Hopper  and  Gabriel  Tahourdin,  who 
claimed  under  certain  purchases  and  encumbrances  from  P.  W. 
Porter  subsequent  to  the  plaintiffs'  mortgage,  and  against  P.  W. 
Porter  and  H.  H.  Porter,  praying  an  account  of  what  was  due  to 
the  plaintiffs,  and  that  *the  premises  might  be  sold,  and  the 

t  Union  Bank  of  London  v.  Kent  (1888)  39  Ch.  Div.  238,  57  L.  J.  Ch.  1022.         [  •130  ] 
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Habpeb  proceeds  applied,  first,  in  payment  of  the  plaintifib  demand, 
Fauldeb.  together  with  costs,  and  then  in  satisfaction  of  the  other  encum- 
brances, according  to  their  priorities;  and  that  all  necessary 
parties  might  be  compelled  to  join  in  such  sale ;  and  in  case  the 
Court  should  be  of  opinion  that  the  plaintiffs  were  not  entitled 
to  have  the  money  due  to  them  raised  by  sale,  then  that  the 
defendants  might  be  decreed  to  pay  the  plaintiffs'  demand  by  a 
day  to  be  named,  or  to  stand  foreclosed  : — That  the  defendants 
admitted  there  were  no  other  encumbrances  but  those  of  the 
plaintiff  and  the  defendants  : — That  the  answers  were  replied  to, 
and  the  cause  set  down  to  be  heard : — That  since  such  pro- 
ceedings, Margaret  Faulder,  of,  &c.  the  widow  of  John  Faulder, 
and  James  White  and  Bichard  Barker,  as  the  personal  repre- 
sentatives of  Bobert  Faulder,  set  up  a  claim  in  prejudice  of  the 
plaintiffs'  mortgage,  of  a  rentcharge,  alleged  to  have  been 
granted  to  the  said  Bobert  Faulder,  secured  upon  the  premises 
in  the  year  1808,  for  a  term  of  ninety-nine  years,  determinable 
upon  the  death  of  the  survivor  of  three  persons : — That  the  deed 
securing  the  same,  bearing  date  September,  1808,  and  made 
between  P.  P.  W.  Porter,  father  of  the  said  P.  W.  Porter,  who 
it  was  alleged  had  a  life  interest  in  the  premises,  of  the  1st 
part,  the  said  P.  W.  Porter  of  the  2nd  part ;  and  Peter 
Tahourdin,  and  the  defendant,  Gabriel  Tahourdin,  alleged  to 
have  been  trustees  of  the  legal  estate,  of  the  8rd  part;  and 
Peter  Tahourdin  and  Gabriel  Tahourdin,  in  pursuance  of  the 
trusts  reposed  in  them  by  an  indenture  7  May,  1808,  at  the 
request  and  by  the  direction  of  P.  P.  W.  Porter,  and  P.  W. 
Porter,  demised  to  Bichard  Barker,  his  executors,  &c.  the 
premises    for  a  term    of    one    thousand    years,  for  securing 

[*]3i  ]  ^payment  of  the  annuity: — That  the  plaintiffs  and  the  said  Sir 
B.  Blicke  had  not,  when  they  advanced  the  10,000Z.  to  P.  W. 
Porter,  or  on  the  execution  of  the  mortgage,  any  knowledge, 
notice,  or  information  of  the  alleged  indenture,  or  that  Faulder 
had  advanced  any  money  on  the  security  of  the  premises,  nor 
had  any  notice  thereof  until  long  after  the  filing  of  the  before- 
mentioned  bill,  or  until  the  cause  was  at  issue.  The  bill  then 
charged,  that  if  the  deed  bore  date  as  alleged,  it  was,  in  equity, 
void  as  against  the  plaintiffs,  and  ought  to  be  postponed  to  their 
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security,  and  that  besides  the  want  of  notice  to  the  plaintiffs,  Habpeb 
the  said  Bobert  Faolder  permitted  all  the  title  deeds  relating  to  faitldeb. 
the  estate  comprised  in  the  plaintiffs'  mortgage,  and  apon  which 
the  annuity  was  alleged  to  be  secured,  to  remain,  notwithstanding 
the  grant  of  the  annuity,  in  the  hands  of  P.  W.  Porter  or  of 
the  said  Peter  and  G.  Tahourdin  his  trustees,  who  joined  in 
executing  the  annuity  deed,  so  that  the  said  P.  W.  Porter  and 
his  trustees  were  enabled  fraudulently  to  hold  the  said  P.  W. 
Porter  out  to  the  world  as  the  absolute  owner  of  the  premises, 
and  to  impose  himself  as  such  upon  others,  by  the  production  of 
the  title  deeds.  The  bill  further  charged,  that  fraud  had  been 
practised  upon  them  and  the  said  Sir  G.  Blicke,  by  the  said  P. 
W.  Porter  and  his  trustees,  upon  the  occasion  of  the  said 
mortgage,  and  that  they  repeatedly  assured  plaintiffs  and  the 
said  Sir  G.  Blicke,  that  there  was  no  encumbrance  affecting  the 
premises,  nor  any  mentioned  in  the  abstract  of  title ;  and  that 
on  advancing  the  10,000/.  all  the  title  deeds  were  produced  to 
the  plaintiff  and  Sir  G.  Blicke,  or  their  solicitor,  as  evidence  of  an 
absolute  title,  and  were,  together  with  the  ^abstract,  submitted  to  [  *182  ] 
counsel,  who  advised  that  P.  W.  Porter  had  an  absolute  title  to 
the  mortgaged  premises,  subject  only  to  the  jointure  to  his 
mother;  and  that  on  the  execution  of  the  mortgage,  P.  W. 
Porter  delivered  up  the  title  deeds  to  the  plaintiffs  and  Sir  G. 
Blicke,  and  that  no  trace  of  the  grant  or  the  annuity  was 
discoverable  by  the  deeds.  The  prayer  of  the  bill  was,  that  the 
grant  of  the  annuity  or  rentcharge  to  Bobert  Faulder  might  be 
declared  fraudulent,  and  void  as  against  the  plaintiffs,  and  that 
the  same  ought  to  be  postponed  to  the  plaintiffs'  mortgage ;  and 
that  the  plaintiffs  might  have  the  same  relief  against  the 
defendants  as  if  they  had  been  made  parties  to  the  plaintiffs' 
original  bill,  and  have  the  same  relief  as  if  the  grant  of  the 
annuity  and  rentcharge  had  been  subsequent  to  the  plaintiffs' 
security ;  and  for  an  injunction. 

The  answer  of  the  defendants  stated,     *    *    that  the  title 
deeds  were  not  delivered  to  Bobert  Faulder,  but  were  retained 
by  *said  P.  and  G.  Tahourdin     *      *     because  there  were      [  'iss  ] 
various  other  trusts  to  be  executed  by  the  said  P.  and  G.  Tahour- 
din respecting  the  said  estate ;  and  they  were  retained  to  enable 
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Habpbb  them  to  execute  the  trusts  relating  to  the  said  estates,  or  in  the 
Fauldkb.  f&ith  that  in  any  subsequent  encumbrance  made  by  them  notice 
of  the  rentcharge  or  annuity  would  be  given,  and  that  they 
would  not  part  with  the  deeds  without  the  consent  of  the  said 
Bobert  Faulder  ;  and  the  defendants  submitted  that  *  * 
Bobert  Faulder,  as  a  fair  purchaser  for  a  valuable  consideration, 
was  entitled,  and  that  his  representatives  are  entitled  to  the 
benefit  of  the  annuity  or  rentcharge,  in  preference  or  priority  to 
the  plaintiffs. 

Mr.  Hartf  Mr.  Horne,  and  Mr.  Treslove,  for  the  plaintiffs, 
[cited  the  Thatched  House  case,  Peter  v.  RtL88eUf\  and 
Evans  v.  Bicknell  I] : 

[  184  ]  There  is  no  difference  between  a  mortgage  and  a  rentcharge, 

in  regard  to  the  possession  of  title  deeds,  in  both  cases  they 
ought  to  be  taken.  Substantially,  this  is  a  mortgage ;  and  not 
taking  the  title  deeds  amounts  to  crassa  negligentia  in  Faulder. 
[  *  136  ]  Uhe  had  taken  the  title  deeds,  or  had  an  indorsement  *on  the 
trust  deed  of  the  security  granted  to  him,  no  fraud  could  have 
been  committed.    ♦    *    * 

Mr.  Bell,  and  Mr.  RoupeU,  for  the  defendant  [cited  Plumb 
V.  Flvitt,^  and  Bamett  v.  Weston  ||] : 

[  136  1  It  was  absolutely  necessary  that  the  title  deeds  should  remain 

in  the  trustee's  hands,  to  enable  them  to  raise  the  remainder  of 
the  money  in  pursuance  of  their  trusts ;  and  Faulder  could  not 
insist  on  having  the  title  deeds.  There  were  also  charges  on  the 
estate  prior  to  Faulder's  charge,  and  the  trustees  were  bound  to 

[  1S7  ]  retain  the  deeds  as  a  security  for  those  charges.  *  *  The 
trustees  therefore  could  not  deliver  up  the  deeds  without  a  breach 
of  trust,  but  if  they  could,  and  Faulder  was  entitled  to  call  for 
the  deeds,  his  negligence  in  that  respect  would  not  give  a 
preference  to  a  subsequent  encumbrancer,  no  intentional  fraud 
being  practised  or  attributed  to  him. 

Mr.  Hart,  in  reply.     *    *     * 

t  1  Bq.  Abr.  321.  §  3  B.  E.  605  (2  Anstr.  432). 

t  6  B.  R.  245  (6  Ves.  174).  ||  8  E.  E.  319  (12  Vee.  130). 
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Thb  Yice-Chancellob  :  Habpkk 

V, 

I  am  not  in  this  case  called  apon  to  decide  the  general  fauldbb. 
qaestions  which  have  been  argued.  If  a  prior  encumbrancer  [  ^^  ] 
is  to  be  postponed  simply  for  leaving  the  title  deeds  in  the  hands 
of  the  mortgagor,  which  is  a  proposition  very  difficult  to  be 
maintained  at  this  day,  either  upon  authority  or  principle, 
Buch  a  doctrine  could  only  be  applied  in  cases  where  the  posses- 
fiion  of  the  title  deeds  were  legally  incident  to  the  estate  of  the 
first  encumbrancer,  and  where  it  might  be  said  that  he  had 
failed  to  use  reasonable  diligence  for  his  own  protection.  In 
this  case,  the  trustees,  with  whom  Mr.  Faulder  dealt,  held  the 
estate,  first,  upon  trust  to  raise  a  sum  of  35,0002.,  and  next,  upon 
trust  to  indemnify  the  lenders  of  the  35,0002.  against  a  rent- 
charge  of  400Z.  a  year  to  the  widow  of  P.  P.  Walsh  Porter,  and 
against  a  portion  of  5,000/.  payable  to  the  younger  children  of 
Mr.  Walsh  Porter. 

Mr.  Faulder's  annuity  was  purchased  for  5,0002.,  being  part 
of  the  35,0002.  to  be  raised  by  the  trustees,  and  was  secured  in 
the  usual  manner  by  a  term  of  years.  Not  only  the  possession 
of  the  title  deeds  was  not  legally  incident  to  his  estate,  nor  was 
he  required  upon  the  principle  of  reasonable  diligence  to  have 
stipulated  for  the  possession  of  them,  but  it  would  have  been  a 
breach  of  trust  on  the  part  of  the  trustees  to  have  given  to  one 
encumbrancer  those  instruments  which  they  were  bound  to  keep 
for  the  common  security  of  all  the  persons  advancing  money 
upon  the  credit  of  their  trust. 

If,  therefore,  I  could  adopt  in  any  case  the  arguments  which       [  189  ] 
have  been  used  on  the  part  of  the  plaintiffs,  they  would  form  no 
ground  in  this  case  for  postponing  Mr.  Faulder's  annuity. 

Bili  digmissed  against  the  representatives  of  Favlder 
with  costs. 
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LB.B. 


1819. 
Ma^reh  28. 

Lbach,  V.-C. 
[143] 


HAERISON  V.  AEMITAGR 

(4  Maddock,  143.) 

One  partner  may  file  a  bill  against  his  oo-partner  for  an  acoount, 
although  he  does  not  pray  by  his  bill  a  dissolution  of  the  partnership. 

In  thiB  case,  the  plaintiff  insisting  he  was  a  party  in  a  concern, 
called  apon  the  defendant  for  an  account.  The  defendant  by  his 
answer,  denied  the  plaintiff  was  a  partner ;  and  the  defendant's 
counsel  insisted,  that  supposing  there  was  a  partnership,  a  bill 
will  not  lie  by  one  partner  against  another  for  an  account, 
unless  where  a  dissolution  of  the  partnership  was  prayed  by  the 
bill ;  and  Forman  v.  Homfray\,  was  cited. 

The  Yice-Chancellob,  in  this  case,  thought  the  evidence  did 
not  establish  a  partnership,  but  was  clearly  of  opinion,  that  one 
partner  may  file  a  bill  against  another  for  an  account,  since  it 
was  the  only  remedy  he  had;  and  said,  that  Forman  v.  Homjray, 
applied  only  to  a  case  of  interim  management,  which  would  not 
be  granted  unless  the  bill  prayed  a  dissolution  of  the  partnership. 


1819. 
March  28. 
AprU  22. 

Lbach,  V..C. 

[148] 


GREENE   V.  GREENE.} 

(4  Maddock,  148—160.) 

Where  the  personal  estate  is  bequeathed  as  a  whole  and  not  as  a 
residue,  and  the  will  expressly  directs  that  the  debts,  funeral  and 
testamentary  expenses  shall  be  paid  out  of  the  proceeds  of  real 
estate  deyised  in  trust  for  sale,  the  intention  that  the  real  estate  is  to 
completely  exonerate  the  personal  estate  from  such  payments  may  be 
inferred. 

Thomas  Gbebne,  by  his  will,  April,  1801,  bequeathed  as  follows : 
"  In  the  first  place,  I  give  and  bequeath  unto  my  wife,  Grace 
Greene,  all  my  ready  money,  securities  for  money,  goods, 
chattels,  and  other  personal  estate  and  effects  whatsoever,  which 
I  shall  be  possessed  of,  or  entitled  to,  at  the  time  of  my  decease, 
except  such  part  or  parts  thereof,  which  by  this  my  will,  or  by 


t  13  B.  B.  115  (2  Yes.  &  Bea. 
329) ;  and  see  Waters  v.  Taylor,  13 
B.  B,  91  (15  Ves.  10). 


t  Pou}ea  V.  Biley  (1871)  L.  B. 
Eq.  175. 


12 
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any  codicil  or  codicils  thereto,  I  shall  dispose  of  specifically,  to      Gbbbkb 

and  for  her  own  sole  and  absolute  use;"  [and  the  testator  devised      Greeks, 

all  and  singular  his  freehold  and  copyhold  hereditaments,  and 

all  other  his  real  estate,  subject  to  the  payment  of  his  debts  and 

faneral  expenses,  unto  the  Bev.  Charles  Greene,  Luke  Foreman, 

and  the  Bev.  John  Chandler,  their  heirs  and  assigns  upon  trust 

to  sell  the  same  and  out  of  the  monies  to  arise  by  such  sale  or 

sales  to  pay  and  satisfy  all  debts  due  by  them  on  mortgage,  bond, 

or  simple  contract,  and  also  his  funeral  expenses,   and  the 

expense  of  proving  his  will,  or  any  codicil  thereto ;   and  after 

payment  and  satisfaction  thereof,  in  trust,  to  lay  out  and  invest 

all  the  said  residue  of  such  purchase-money  as  therein  mentioned, 

and  stand  possessed  of  the  stocks,  funds,  or  securities,  upon 

which  the  same  shall  be  invested,  on  trusts  thereby  declared  for 

the  benefit  of  the  testator's  wife  and  children.] 

And  after  providing  for  the  indemnity  of  his  said  trustees,  and       [  152  ] 
the  payment  of  their  costs  and  expenses  in  the  usual  manner,  the 
testator  appointed  his  said  wife,  Grace  Greene,  together  with  the 
said    Charles    Greene,   Luke  Foreman,    and    John  Chandler, 
executrix  and  executors  of  his  will. 

The  bill  [raised  the  question  (among  others)]  whether  the 
personal  estate  of  the  testator  was  exonerated  from  the  payment       [  155  ] 
of  his  debts,  funeral  expenses,  and  the  cost  of    proving  the 
will.    ♦     ♦    * 

The  Yice-Chancbllor  :  ApHl22. 

The  gift  of  the  personal  estate  to  the  wife  for  her  own  use, 
without  more,  is  a  gift  subject  to  those  *charges  which,  by  law,  [  'ise  ] 
are  incident  to  it ;  the  payment  of  the  expenses  of  the  funeral 
and  the  probate,  and  the  debts.  The  testator  may,  if  he  pleases, 
provide  a  fund  auxiliary  to  those  purposes  from  his  real  estate. 
He  may,  if  he  pleases,  as  between  those  who  claim  beneficially 
under  his  will,  constitute  his  real  estate  the  primary  fund  for 
those  purposes.  The  question  here  is,  whether  this  testator 
meant  that  his  real  estate  should  be  a  primary,  or  an  auxiliary 
fund? 

The  devise  to  the  trustees  is  first  made,  subject  to  the  payment 
of  his  debts  and  funeral  expenses ;  but  a  charge  for  payment  of 
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Greene      debts  and  funeral  expenses,  does  not  necessarily  import  more 
Qbeemb.     than  that  the  testator  intended  that  recourse  should  be  had  to 
the  real  estate  for  those  purposes,  if  the  personal  estate  were 
insufficient. 

The  testator  then  directs  the  trustees  to  proceed  to  a  sale  of 
the  real  estate,  with  all  convenient  speed  after  his  death ;  and 
out  of  the  monies  to  arise  by  such  sale  to  pay  and  satisfy  all 
debts  due  by  him  on  mortgage,  bond,  or  simple  contract,  and 
also  his  funeral  expenses,  and  the  expenses  of  proving  his  will, 
or  any  codicil  thereto  ;  and  after  payment  and  satisfaction 
thereof,  to  lay  out  the  residue  of  the  purchase-monies  at  interest, 
upon  government  or  real  securities,  for  the  benefit  of  his  wife 
for  life,  with  remainder  to  his  children. 

This  direction,  that  the  trustees,  who  form  only  a  part  of  the 
executorship,  should,  out  of  the  produce  by  sale  of  the  real 
[  *i^7  ]  estate,  pay  all  debts  and  expenses,  *and  after  payment  thereof 
invest  the  surplus,  for  the  benefit  of  the  wife  for  life,  with 
remainder  to  the  children,  when  coupled  with  the  circumstance, 
that  the  devise  to  the  trustees  is  expressly  made  subject  to  the 
payment  of  debts  and  funeral  expenses,  and  with  the  gift  to  the 
wife,  for  her  own  sole  and  absolute  use,  of  all  the  testator's 
ready  money,  securities  for  money,  goods,  chattels,  and  other 
personal  estate  and  e£fects  whatsoever,  which  the  testator  should 
be  possessed  of  at  the  time  of  his  death,  does  appear  to  me  to 
convey  a  clear  intimation  of  intention,  not  that  the  real  estate 
should  be  auxiliary,  only  to  be  applied  in  case  the  personal 
estate  should  prove  deficient,  but  that  the  real  estate  should 
directly,  and  at  all  events,  be  applied  as  the  primary  fund  for  the 
payment  of  the  debts,  funeral  expenses,  and  the  expenses,  of  the 
probate,  and  that  the  wife  should  take  the  personal  estate  exempt 
from  those  charges. 

It  is  true,  that  in  many  cases,  in  which  it  has  been  decided 
that  the  personal  estate  remained  the  primary  fund,  there  were 
expressions  with  respect  to  the  real  estate,  which  may  be 
considered  as  nearly  equivalent  to  those  in  the  present  will.  It 
will  be  found,  that  in  no  such  case  were  those  expressions 
altogether  equivalent ;  but  what  is  more  material,  it  will  be 
found,  that  in  every  such  case  there  were  other  expressions  in 
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the  will  of  an  opposite  tendency,  qualifying  the  force  of  the 
expressions  with  respect  to  the  real  estate. 

In  the  Duke  of  Ancaster  v.  Mayer, \  a  term  was  created  for  the 
purpose  of  raising  so  much  money  as  should  be  sufficient  to  pay 
and  satisfy  all  the  debts  *which  the  testator  should  owe  at  the 
time  of  his  decease,  his  funeral  charges  and  legacies. 

Bat  in  the  Duke  of  Ancaster  v.  Mayer,  the  testator  declared 
the  gift  of  the  personal  estate  to  be  a  devise  of  the  residue  of  the 
personal  estate  ;  and  the  executors  were  directed  to  satisfy  their 
disbursements,  expenses,  and  charges  in  proving  the  will,  or 
by  any  other  ways  or  means  in  or  about  the  execution  of  the  will, 
either  out  of  the  personal  estate,  or  the  monies  raised  from  the 
real  estate. 

[His  Honour  similarly  distinguished  Inckiquin  v.  0*Brien,l 
Tait  y.  Lord  Northivick,^  and  other  cases  of  a  similar  character, 
and  concluded  by  saying :] 

The  present  decision  is,  therefore,  as  I  believe,  to  be  reconciled 
with  every  authority.  It  will  be  found  to  be  supported  in 
principle  by  the  case  of  Burton  v.  Knowlton,\\  before  Lord 
Alvanley,  and  to  be  a  much  stronger  case  for  exemption ;  and 
also  by  the  case  of  Kynastoti  v.  Kynaaton,  before  Lord  Bathurst, 
which  is  cited  in  the  case  of  Ancaster  v.  Mayer.^ 


Gbebne 

V. 

Gbbbnb. 


[  •168  ] 


[169] 


BEESTON  V.  BOOTH.tt 

(4  Maddock,  161—170.) 

A  tefltator  directs  his  executors  and  trustees,  after  payment  of  his 
debts  and  funeral  expenses,  in  the  next  place  to  pay  three  pecuniary 
l^acies;  and  afterwards  to  raise  and  set  apart  three  other  legacies. 
There  is  no  priority  between  the  two  sets  of  legatees,  but  in  case  of 
deficiency  of  assets  each  must  abate  equally. 

BoBBBT  Gabstin,  by  his  will,  bequeathed  to  the  defendants, 
Frederick  Booth,  and  Horatio  Leggatt,  all  his  [personal  estate 


1819. 
March  20. 

Lbach,  V.-C. 
[161] 


t  1  Br.  0.  C.  454. 

X  Nom.  Inckiquin  t.  Frtnck,  Amb. 


33. 


S  4  B.  B.  358  (4  Yes.  816). 
II  3  B.  B.  62  3  Yes.  107) 


If  And  see  BooU^  y.  Blwtdell,  15 
B.  E.  93  (1  Mer.  193,  19  Yes.  494). 

tt  In  re  8chweder*s  Estate,  '91,  3 
Ch.  44,  60  L.  J.  Ch.  656. 


288*  1819.     CH.     4  HADDOCK,  161—168.  [r.r. 


Bkeston  whatsoever  and  wheresoever,  upon  truat,  in  the  first  place  to 
fiooTH.  pay  his  debts,  funeral  and  testamentary  expenses,  and  other 
[  i<<2  ]  outgoings,]  attending  the  execution  of  the  trusts  of  his  said  will; 
and  in  the  next  place,  pay  to  the  plaintiff  the  sum  of  1,5002.  and 
to  the  Eaid  Frederick  Booth,  or  otherwise,  to  permit  and  suffer 
him  to  retain  and  take  the  sum  of  500Z.  and  to  the  said  Horatio 
Leggatt,  or  otherwise  permit  him  to  retain  and  take  the  sum  of 
200/. ;  and  that  interest  should  be  paid  on  the  said  several  sums 
of  1,500Z.,  500/.,  and  200/.  respectively,  at  the  rate  of  five 
pounds  per  cent,  to  be  computed  from  the  end  or  expiration  of 
three  months  next  after  his  decease ;  and  that  the  said  trustee 
or  trustees  should  afterwards  raise  and  set  apart  the  several 
sums  of  2,000/.,  6,000/.,  and  2,000/.  to  be  held  by  the  trustee  or 
trustees  for  the  time  being  of  his  said  will,  upon  the  trusts  and 
for  the  purposes  therein  and  after  mentioned,  concerning  the 
same  respectively ;  and  after  paying,  raising,  and  setting  apart 
the  said  several  debts,  legacies,  sum  and  sums  of  money,  and 
other  encumbrances  charged,  or  the  money,  rents,  and  profits  to 
arise,  be  collected  and  received  as  aforesaid,  to  stand  and  be 
possessed  of  the  residue  and  surplus  thereof  which  should 
remain  after  answering  the  purposes  aforesaid,  and  also  of  such 
legacies  which  might  become  lapsed,  and  not  thereby  otherwise 
provided  for,  upon  trust,  in  case  the  same  residue  or  surplus, 
[  *168  ]  and  ^lapsed  legacies,  should  not  exceed  the  sum  of  1,000/.  then 
upon  trust,  for  his  brother,  Chichester  Fortescue  Garstin,  (now 
deceased,)  absolutely  ;  and  if  the  same  should  exceed  that  sum, 
and  not  exceed  the  sum  of  1,500/.,  then  upon  trust,  to  pay 
thereout  the  sum  of  1,000/.  sterling  to  his  said  brother, 
Chichester  Fortescue  Garstin,  and  the  remainder  to  plaintiff; 
but  in  case  the  residue  or  surplus  of  the  money  to  arise  be 
collected  and  received  as  aforesaid,  and  such  last-mentioned 
lapsed  legacies  should  exceed  the  sum  of  1,500/.  then,  *  * 
after  paying  the  said  last-mentioned  sums  of  1,000/.  to  his  said 
brother,  and  500/.  to  plaintiff,  pay  to  her  one  further  like  sum  of 
500/.  to  his  reputed  son,  defendant,  Robert  Grarstin  Longmore, 
otherwise  Robert  Longmore  Garstin,  the  sum  of  1,000/.  sterling, 
and  to  each  of  testator's  three  grandchildren,  defendants,  Robert 
Garstin,  Cordelia  Garstin,  and  Mary  Hay,  late  Mary  Garstin, 
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spinster,  the  like  sum  of  1,000Z.,  and  the  residue  (if  any)  to  his  Bbeston 
said  grandson,  Robert  Garstin,  absolutely;  and  in  case  such  booth. 
excess  as  last  mentioned  should  not  be  competent  to  pay  and 
satisfy  the  whole  of  the  said  several  last-mentioned  legacies  of 
50(M.,  1,OOOZ.,  1,000/.,  1,000Z.,  and  l,000i.,  last  thereinbefore 
directed  to  be  paid  to,  or  in  trust  for  plaintiff,  his  said  reputed 
son,  and  his  said  grandchildren,  then  the  testator  directed  that  the 
said  several  last-mentioned  legatees  should  abate  respectively,  in 
proportion  to  such  their  said  respective  legacies.    *    *    * 

The  assets  of  the  testator,  after  the  payment  of  his  debts  and       [  ^^  1 
funeral  expenses,  did  not  amount  to  more  than  8,0002. ;  and  the 
question  was,  whether  the  plaintiff  was  entitled  to  receive  the 
first  legacy  of  1,5002.  without  any  abatement? 

Mr.  Bell,  and  Mr,  RoupeU,  for  the  plaintiff;  and  Sir  A. 
Pigottj  and  Mr.  CrosSy  for  the  defendants,  the  executors,  who 
were  interested  in  the  same  question,  in  regard  to  their  legacies, 
[cited  Page  v.  LeapingweU.^] 

Mr.    Wetherell  and  Mr.  Haslewood,   for   the  defendants,       [  167  ] 
interested  in  contending  that  the  plaintiff's  legacy  was  liable  to 
abatement,    [cited  Browne  v.  Allefifl   Lewin  v.  Leivin^^   and 
Blower  v.  Morret.\\] 

The  Vicb-Chancbllor  :  [  ^^**  ] 

Unless  a  contrary  intent  appear  upon  the  will,  it  must  be 
presumed  that  the  testator  considers  that  he  has  property 
sufficient  to  answer  all  his  legacies ;  and  that  he  has  an  equal 
intention  that  all  should  be  equally  paid.  This  presumption  of 
equality  is  not  to  be  repelled  by  ambiguous  expressions,  but 
must  prevail,  unless  there  be  clear  intent  to  the  contrary. 

The  expressions,  ''  In  the  first  place,  I  give  to  A.,  then  to  B., 
then  to  C,"  are  not  evidence  of  such  intent,  for  they  mark  only 
the  order  in  which  it  occurred  to  the  testator  to  name  the  objects 
of  his  bounty. 

A  gift  to  A.,  payable  at  one  month  after  my  decease,  to  B.  at 

t  11  B.  E.  234  (18  Vea.  463).  §  2  Ves.  Sen.  415. 

t  1  Vem.  31.  II  2  Ves.  Sen.  420. 

a.B. — ^VOL.  XX.  V 
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bekbtoh     six  months,  and  to  C.  at  twelve  monthB,  are  not  evidence  of  sach 
Booth,      mtent ;    for,   althongh    to    be  paid   *at    dififerent    times,    the 
[  *169  ]      presamed  intention  remains  that  they  are  all  equally  to  be  paid 
at  those  times. 

The  expressions,  ''In  the  first  place,  I  direct  that  my  executors 
shall  pay  to  A.,  then  to  B.,  then  to  C,"  are  not  evidence  of  such 
intent,  for  they  mark  only  the  order  in  which  it  occurs  to  the 
testator  to  give  the  directions  to  his  executors. 

The  expressions,  "  I  direct  that  my  executors  shall,  in  the 
first  place,  pay  to  A.,  in  the  next  place,  to  B.,  then  to  C,"  are 
not  evidence  of  such  intent,  because  they  do  not  necessarily 
import  more  than  the  order  of  payment ;  that  A.  shall  be  paid 
by  my  executors  in  the  first  place,  or  out  of  the  first  monies 
which  they  have  applicable  to  the  payment  of  legacies;  B.  in  the 
next  place,  or  next  in  order ;  and  then,  or  next  in  order,  C. ;  and 
these  expressions  are  therefore  consistent  with  the  presumed 
intention  that  all  shall  be  equally  paid  in  their  order. 

The  priority  claimed  by  the  three  legatees  in  the  present  case 
rests  only  upon  expressions  similar  to  these :  ''In  the  next 
place,"  that  is,  first  in  order,  or  out  of  the  first  monies,  the 
executors  are  to  pay  the  debts  and  expenses.  In  the  next  place, 
or  next  in  order,  the  executors  are  to  pay  the  three  legacies  of 
1,500Z.,  500Z.,  and  200Z. ;  and  afterwards,  or  next  in  order,  the 
executors  are  to  raise  or  set  apart  the  three  sums  of  2,0002., 
6,000/.,  and  2,0002.  The  distinction  which  I  was  at  first 
disposed  to  take  upon  the  word,  ''  afterwards,"  is  too  thin  for 
practical  use,  afterwards,  here,  is  next  in  order ;  in  the  next 
place. 
[  *170  ]  Between  these  two  sorts  of  legacies  therefore,  I  find  *in  this 

will  the  declared  intention  of  the  testator,  that  the  three  first 
named  legacies  are  to  be  paid  first  in  order ;  first  in  time ;  or 
out  of  the  first  monies ;  but  I  find  nothing  to  repel  the  presump- 
tion, that  the  testator  considered  he  had  property  sufficient  to 
pay  all  these  legacies,  and  had  the  same  equal  intention  that  all 
should  be  equally  paid  in  their  order. 

It  is  hardly  worth  remarking,  that  there  are  subsequent 
expressions  in  the  residuary  clause  of  this  will,  which  manifest 
that  the  testator  considered  that  his  property  was  fully  equal  to 
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both  sets  of  legacies ;  and  that  the  three  first  legacies  are,  in     Bbkston 
point  of  fact,  made  expressly  payable,  first,  in  order  of  time,       booth. 
being  payable  at  the  end  of  three  months,  i^hereas  the  other 
three  legacies  are  not  payable  till  the  end  of  the  year.    I  lay  no 
stress  upon  these  circumstances. 

My  opinion  is,  that  this  testator  has  expressed  no  intention  in 
this  will  which  gives  to  the  three  first  legatees  a  claim  to  be 
paid  in  full,  to  the  prejudice  of  the  three  next  legatees ;  and  that 
the  assets  being  deficient,  these  two  sets  of  legatees  must  abate 
equally. 

There  are  other  legacies  given  in  this  will,  but  they  are 
expressly  given  out  of  such  uncertain  residue  or  surplus  as  shall 
remain,  after  providing  for  the  debts,  expenses,  and  two  first 
sets  of  legacies ;  and  the  intention  of  the  testator,  that  they  are 
to  be  payable  only  in  case  there  be  a  surplus,  is  too  plain  to 
admit  of  question. 


WOOD  V.  WILLIAMS.  i8i9. 

(4  Maddock,  186.)  ^^' 

On  a  bill  to  foreclose,  by  W.  it  appeared  that  the  mortgage  was  made  Leach,  V.-C. 
to  H.  who  was  a  trustee  for  W.,  by  whom  the  mortgage-money  was        f  18fi  ] 
adiranced.    Held,  that  H.  must  be  a  party  to  the  suit. 

This  was  a  bill  of  foreclosure.  The  mortgage  was  stated  in 
the  bill  to  have  been  made  by  demise  to  one  Holt ;  but  that  he 
was  only  a  trustee  for  the  plaintiff,  who  advanced  the  money, 
and  that  Holt  had  executed  a  declaration  in  writing,  whereby  he 
declared,  that  his  name  was  made  use  of  in  the  mortgage-deed 
as  a  trustee  for  the  plaintiff. 

The  defendant,  by  his  answer,  amongst  other  things,  insisted 
that  Holt,  the  trustee,  ought  to  have  been  made  a  party  to  the 
bill. 

On  the  coming  on  of  the  cause,  this  day,  the  objection  for 

want  of  parties  was  urged  by  Mr.  Bell,  and  Mr.  Bdt ;  and 

opposed  by  Mr.  WethereU. 

u  2 


£92 
Wood 

V. 
WlLLIAMBi 
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The  Vicb-Chancbllor  : 

It  is  necessary,  that  Holt,  the  trnstee  shoald  be  a  party  to 
this  suit,  for  it  is  his  legal  estate  which  is  to  be  protected  by  the 
decree  of  foreclosure,  and  he  is  a  necessary  party  to  an 
immediate  re*conveyance,  if  the  defendant  should  redeem.  Let 
the  cause  stand  over,  with  liberty  to  amend,  by  adding  parties, 
the  plaintiff  paying  the  costs  of  the  day. 


181% 
May  6. 

Leach,  V.-C, 

[187  1 


[188] 


BENCH  V.  BILES. 

(4  Maddock,  187—188.) 

Bequest  to  wife,  of  real  and  personal  estate  for  life ;  and  after  her 
decease,  a  gift  of  yarious  legacies,  and  a  devise  of  all  the  rest,  residue, 
and  remainder  of  real  and  personal  estate,  to  testator's  nephews.  Held, 
that  the  legacies  were  a  charge  on  the  real  estate. 

John  Hampton,  by  his  will,  gave  all  his  real  and  personal 
estate  to  his  wife  for  life ;  and  after  her  decease,  gave  various 
legacies,  and  all  the  rest,  residue,  and  remainder  of  his  real  and 
personal  estate,  he  gave,  devised,  and  bequeathed  to  his  two 
nephews,  Peter  White,  and  William  Biles,  share  and  share  alike, 
their  heirs,  executors,  administrators,  or  assigns,  for  ever. 

The  question  was,  whether  the  legacies  were  a  charge  upon 
the  real  estate  ? 

On  the  part  of  the  plaintiffs  the  legatees,  Mr.  Heald 
contended,  that  the  legacies  were  a  charge  on  the  real  estate, 
and  cited  Aubrey  v.  MiddletonA     ♦     *     * 

On  behalf  of  the  defendants,  Mr.  Bell,  and  Mr.  Dowdes^ 
weU.    ♦    ♦    ♦ 

The  Vicb-Chancbllor  : 

This  case  appears  to  be  more  clear  for  the  legatees  than  that 


t  Vin.  Abr.  tit.  Charge  (D),  Caa. 
15.  [The  rule  there  applied  is  now 
commonly  referred  to  as  the  rule  in 
QmvilU  V.  Brown  (7  H.  L.  C.  689), 


and  the  application  of  such  rule  to 
the  present  case  was  approved  in 
Francis  v.  Clemow,  Kay,  437. — 
O.  A.  S.] 
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of  Aubrey  v.  Middletan.  It  is  truly  stated,  that  legacies  form  Bench 
no  charge  on  the  real  estate  to  affect  the  heir  or  devisee,  unless  bilk». 
the  testator  has  shown  a  manifest  intention  to  that  effect.  The 
testator  here  gives  all  his  real  and  personal  estate  to  his  wife, 
for  her  life,  blending  them  together  as  one  fund  for  her  use ; 
after  her  death,  he  gives  certain  pecuniary  legacies,  and  then 
the  rest,  residue,  and  remainder  of  his  real  and  personal  estate, 
to  his  nephew.  He  plainly  continues  after  her  death  to  treat 
them  as  one  fund,  the  rest,  residue,  and  remainder  of  which, 
after  payment  of  his  legacies,  is  to  go  to  his  nephew. 

The  decree  must  be  as  prayed. 


BEOOKE  V. 


1819. 
(4  Maddock,  212.)  May  27. 

The  Vice-Chancbllor  held,  that  if  exceptions  taken  to  the  Leach,  v.-c. 
report  of  a  good  title  are  overruled,  other  objections  to  the  title       ^  ^^^  ^ 
cannot  be  made;  but  if  exceptions  are  allowed,  and  a  new 
abstract    of     title    is    delivered,    further    objections    may    be 
brought  in. 


KOFFEY  V.   SHALLCROSS.  i8i9. 

(4  Maddock,  227.)  July  19. 

A  PBBSON  purchased,  under  a  decree,  two-sevenths  of  an  estate,  Leach,  v.-c. 

r  227  1 

in  one  lot.  There  was  a  good  title  to  one  one-seventh,  but  not  to       ^       -' 
the  other  one-seventh;   and  upon  this.  The  Yice-Ghancellor 
held,  that  the  purchaser  was  at  liberty  to  be  discharged  from  the 
whole  of  his  purchase. 

Mr.  BeU^  for  the  purchaser. 

Mr.  Healdy  contra. 
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1819.  Ex   PARTE    COOMBE    AND    ANOTHER,    In   RE   BEAVAN-t 

^!fli^'  (4  Maddock,  249—231.) 

LvACH,  V.-O.  ^^  equitable  mortgagee  by  deposit  of  a  lease,  advances  a  further  sum 

[  ^*^  ]  to  enable  the  mortgagor  to  obtain  a  grant  of  a  reversionary  lease,  whicli 

the  mortgagor  verbally  agrees  to  deposit  with  the  mortgagee  (when 

obtained)  as  additional  security.    The  reversionary  lease  thus  obtaincHi 

is  not  comprised  in  the  security  unless  and  imtiL  actually  deposited  with. 

the  mortgagee. 

The  object  of  the  petition  in  this  case  was  to  have  certain 
premises  sold,  in  respect  of  which  the  petitioners  claimed  to 
have  an  eqnitable  mortgage ;  and  if  on  the  sale  sufficient  should 
not  be  produced  to  pay  the  debt,  in  respect  of  which  the 
mortgage  was  made,  to  be  allowed  to  prove  the  residue  under 
the  commission. 

On  the  1st  January,  1817,  a  lease  was  granted  of  the  premises 
in  question  to  one  Buckland,  to  hold  to  him  from  the  6th  April, 
1818,  when  a  former  lease  would  expire,  for  the  term  of  twenty- 
one  years.  Beavan,  the  bankrupt,  being  desirous  of  purchasing 
this  lease  of  Buckland,  applied  to  the  petitioners  for  a  loan  of 
870Z.,  which  they  agreed  to  advance  upon  having  a  deposit  of 
the  lease  so  to  be  purchased,  by  way  of  security  for  the  repay- 
ment of  the  money.  The  money  was  accordingly  advanced,  the 
lease  was  assigned  to  Beavan  on  payment  of  1,000Z.,  and  he 
deposited  it  with  the  petitioners.  Beavan  gave  also  a  warrant 
of  attorney  to  the  petitioners,  as  a  further  security ;  and  in  the 
warrant  of  attorney  the  deposit  of  the  lease,  and  the  object  of 
such  deposit  was  stated  to  be,  not  only  as  a  security  for  the  870/. 
and  interest,  but  for  such  further  debt  as  might  become  due, 
provided  the  same,  together  with  the  870/.  and  interest,  did  not 
exceed  1,000Z, 
[260]  In  August,   1818,  Beavan,  being    desirous  of   obtaining   a 

further  term  of  nineteen  years  in  the  premises,  applied  to  the 

t  Note, — ^This  case  is  open  to  the  application  of  the  Statute  of  Frauds 

obseryation,  that  the  mortgagor  was  to    trusts    of    that    deeciiption    is 

apparently  a  constructive  trustee  of  expressly    negatived   by   s.    8.     A. 

the  reversionary  lease  for  the  mort-  similar  observation  might  be  made 

gagee  (see  Leigh  v.  Burnett  (1885)  in  reference  to  BarUett  v.  PickersgilZ^ 

29  Ch.  D.  231,  64  L.  J.  Gh.  757,  and  1  E.  B.  1.— 0.  A.  8. 
the  cases  there  cited),  and  that  the 
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petitioners  to  lend  him  the  further  sum  of  200Z.  to  enable  him  to  ^^  P**^ 
procure  such  lease.  They  consented  to  advance  the  money,  and  in  re 
it  was  agreed  that  the  lease  for  such  further  term  (when  the  same 
shoald  be  executed)  should  be  deposited  with  the  petitioners  for 
securing  the  repayment  of  the  2002.,  as  well  as  of  the  debt  then 
due  or  which  should  accrue  due.  The  2002.  was  accordingly 
advanced  in  August,  1818. 

In  March,  1819,  Beavan  applied  to  the  petitioners  for  a 
farther  sum  of  1502.  to  enable  him  to  pay  for  repairs,  in  order  to 
obtain  the  further  lease.  This  sum  they  advanced  on  the  29th 
March,  1819,  and  it  was  agreed  the  further  lease  should  be 
charged  with  that  sum  also. 

In  April,  in  the  same  year,  Beavan  again  applied  to  the 
petitioners,  representing  that  the  lease  was  prepared  ;  but  that  a 
premium  or  fine  of  1102.  was  to  be  paid  prior  to  the  execution  of 
the  same,  and  requesting  the  petitioners  to  advance  that  sum. 
This  sum  also  they  advanced ;  and  it  was  agreed,  that  the 
intended  lease,  when  executed,  should  be  deUvered  by  the  Duke 
of  Portland's  solicitor  to  the  petitioners,  as  a  pledge  for  the 
repayment  of  the  several  sums  and  interests  advanced  by  the 
petitioners  as  before  mentioned.  The  lease  was  afterwards 
executed,  and  remained  in  the  hands  of  the  Duke  of  Portland's 
solicitor* 

A  commission  of  bankrupt  issued  against  Beavan  on  the  26th 
June,  1819. 

The  whole  of  the  several  sums  so  advanced,  together  with  the       [  ^^^  ] 
interest,  and  a  debt  of  202.  for  beer,  remained  due  at  the  time  of 
the  bankruptcy. 

It  was  admitted,  that  the  deposit  of  the  first  lease  was  a  good 
equitable  mortgage  to  the  amount  of  1,0002. ;  but  it  was 
contended,  that  the  further  lease  could  not,  under  the  circum- 
stances, be  considered  as  subject  to  an  equitable  mortgage,  and 
Ez  parte  Hooper^  was  cited. 

Mr.  Wingfield,  and  Mr.  Coombe,  for  the  petitioner. 

Mr.  Wilson,  for  the  respondents. 

t  13  B.  B.  244  (19  Vee.  477,  1  Mer.  7). 
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Ex  parte       ThB   ViCB-ChANCBLLOR  : 
GOOMBB, 

J."  J!»  A  good  equitable  mortgage  was  made  by  the  deposit  of  the 
original  lease,  but  the  parol  agreement  to  deposit  the  further 
lease  can  give  no  title  to  the  petitioners.  The  prayer  of  the 
petition  must  be  granted,  so  far  as  relates  to  the  original  lease  ; 
and  the  petition  dismissed  as  to  the  further  lease. 


Bbavar. 


j3jg  SHEPHERD   V.   ELLIOT. 

AprU  29.  (4  Maddock,  254.) 

Lbaoh,  v.-c.      Thb  bill  was  filed  against  a  mortgagee  in  possession  to  redeem. 
[  ^^  ]      The  interest  had  never  been  in  arrear,  and  the  annual  rents 
exceeded  the  amount  of  the  annual  interest  payable  on  the 
mortgage. 

On  the  hearing  of  the  cause,  a  question  was  made,  whether 
the  Master  ought  to  be  directed  to  make  rests,  on  taking  of  the 
account. 

Thb  Yicb-Ghancellor  : 

In  this  case,  the  account  must  be  directed  with  rests,  in  order 
that  the  excess  of  rent  beyond  the  interest  may  be  applied  in 
sinking  the  principal.  The  Court  sometimes  relaxes  this  rule, 
where  the  interest  is  in  arrear  when  the  mortgagee  takes 
possession. 


1819.  ATTOENET-GENERAL  v.  HARLET.f 

"^Jl^X^  (4  Maddook,  263—268.) 

Lbaoh  V  -C  ^®  preBumption  that  legacies  giyen  to  the  Hame  person  by  different 

r  268  l'  testamentary  instruments  are  cumulatiye,  may  be  rebutted  by  expres- 

sions in  the  later  instrument  indicating  that  it  is  intended  to  be  in 
substitution  for  the  earlier  instrument. 

[  264  ]  *    *    The  testatrix's  will  was  composed  of  three    several 

testamentary  papers,  by  the  latter  of  which  she  gave  legacies  to 

t  WiUon  V.  O'Leary  (1872)  L.  B.      v.  Alexand^  (1876)  3  Ch.  D.  738,  46 
7  Oh.  448, 41  L.  J.  Oh.  342 ;  Hubbard     L.  J.  Oh.  740. 
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the  same  persons,  and  in  most  instances  to  the  same  amount, 
and  under  similar  qualifications,  as  were  objects  of  her  bounty  in 
the  first  paper.     *     *     * 

[In  an  action  for  administration  of  the  estate,]  the  Master,  by 
his  report,  stated,  that  certain  persons,  whom  he  named,  were, 
under  these  three  testamentary  papers,  entitled  to  double 
legacies  under  the  first  and  third  testamentary  papers ;  and  in 
consequence  eight  exceptions  were  taken  by  the  plaintiffs  to  his 
report.  Only  the  first  exception  is  necessary  to  be  noticed,  the 
others  being  decided  on  the  same  principle. 

[The  first  exception  related  to  two  several  legacies  of  1,000Z. 
apiece,  claimed  by  Martha  Harley  under  these  testamentary 
papers.] 

In  order  to  understand  the  force  of  this  exception,  it  will  be 
necessary  to  state  the  substance  of  the  first  and  third  testa- 
mentary papers. 

First  testamentary  paper : — "  To  Martha  Harley,  (whom  the 
testatrix  appointed  her  executrix,)  for  attending  during  her  life, 
and  seeing  all  these  directions  executed  during  her  life ;  and  by 
her  last  will  and  testament  ordering  the  same  to  be  done  by  her 
executors,  1,000Z." 

Third  testamentary  paper: — "To  Martha  Harley,  tax  deducted 
out  of  my  property,  1,000Z. ; "  and  by  this  paper  the  testatrix 
appointed  Martha  Harley  executrix. 


Attorney- 
Genebal 

V. 

Hablst. 


[265] 


Afr.  Hart,  Mr.  Heald,  Mr,  SltadweU,  and  Mr.  Simpkinson, 
in  support  of  the  exception  : 

♦  *  Here  the  1,000Z.  is  given  by  the  first  paper,  and  she  is 
apiK>inted  executrix  ;  the  same  sum  is  given  in  the  third  paper, 
and  she  is  again  appointed  executrix ;  both  bequests,  therefore, 
are  of  the  same  sum,  for  the  same  cause ;  and  the  latter  bequest 
being  without  any  additional  reason  assigned  for  the  repetition, 
it  must  be  held  not  to  be  accumulative.    *    ♦    ♦ 


[  266] 


Mr.  Belly  Mr.  Berncd,  and  Mr.  Farrer,  contra : 

These  must  be  considered  as  double  legacies.  The  decision  of 
the  Ecclesiastical  Court  is  decisive,  that  these  three  testamentary 
papers  constitute  one  will.    It  cannot,  therefore,  be  successfully 


[267] 
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[b.b. 


Attobset- 
Gekbbal 

r. 
Hablet. 


r  *268  ] 


argued  that  the  last  paper  was  only  intended  to  be  the  will  of  the 
testatrix ;  and  that  it  revoked  the  former  testamentary  papers. 
On  that  subject  the  Court  is  concluded.  If  the  Ecclesiastical 
Court  decided  wrongly,  they  should  have  appealed  from  its 
decision. 

The  legacy  in  the  first  paper  is  a  conditional  legacy ;  it  is  "  for 
attending  during  her  life,  and  seeing  all  these  directions  executed 
during  her  life,  and  by  her  last  will  and  testament  ordering  the 
same  to  be  done  by  her  executors,  1,000Z."  But  the  legacy 
given  by  the  third  paper  is  merely  a  general  legacy,  without  any 
conditional  expressions ;  it  is  given  in  a  different  shape  from  that 
given  before ;  the  tax  upon  it  is  directed  to  be  paid  out  of  her 
other  property  ;  it  is  an  accumulative  legacy. 

The  Vice-Chancbllob  : 

If  the  legacies  to  Mrs.  Harley  were  alone  to  be  considered,  she 
would  be  plainly  entitled  to  both;  but  the  question  here  is, 
whether  the  third  instrument  does  not  afford  internal  evidence 
that  it  was  meant  by  the  testatrix,  not  as  an  addition  to  the  first 
instrument,  *but  as  a  substitution  for  it.  It  begins  with  all  the 
forms  of  the  first  instrument,  with  the  same  expressions  of 
religious  resignation,  nearly  in  the  same  words,  t  It  then 
proceeds  to  appoint  Martha  Harley  her  sole  executrix,  by  the 
same  description  as  in  the  first  instrument;  and  it  then  proceeds 
to  give,  with  little  variation,  the  same  legacies  to  the  same 
persons  who  were  the  objects  of  her  bounty  by  the  first 
instrument.  I  think  the  inference  irresistible,  that  the  testatrix 
intended  the  third  instrument  as  a  substitution  for  the  first ;  and 
that  Mrs.  Harley  must  therefore  take  the  unconditional  legacy 
of  1,0002.  given  by  the  third  instrument,  in  the  place  of  the 
conditional  legacy  given  by  the  first  instrument. 


Exertion  allowed. 


t  The  teetamentary  papers  are  set 
out  in  this  report  as  fully  as  in  the 


original  report. — 0.  A.  S. 
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HALEY  V.  BANNISTER.  i8i9. 

(4  Maddock,  275-280.)  /n/y  23,  26. 

^                                       '  1820. 

Wherever  a  family  of  children  horn,  and  to  be  bom,  have  a  common  ^j,  jq,  21. 

interest  in  a  fund,  the  fund,  if  necessary,  may  be  applied  for  the  main-  

tenance  of  the  children  already  in  existence.  Leach,  v.-C. 

If  the  father  is  not  of  ability,  the  Court  will  allow  maintenance  for  [  275  ] 
the  children,  although  the  mother  has  a  competent  separate  estate. 

By  an  order  in  this  cause,  4th  July,  1818,  it  was  referred  to 
the  Master  to  inquire  and  state,  whether  the  defendant,  Aylmer 
Haley,  was  of  ability  to  maintain  and  educate  the  plaintiffs,  his 
infant  children ;  and  in  case  he  was  not,  to  state  what  would  be 
proper  to  be  allowed  for  that  purpose,  and  for  what  time,  and 
out  of  what  fund. 

The  Master,  by  his  report,  80th  May,  1819,  found,  that  all  the 
property  of  Aylmer  Haley  consisted  only  of  an  annuity  of  1802. 
daring  his  life,  of  which  he  was  not  then  in  the  receipt ;  but 
that  his  wife,  Amelia  Haley,  was  in  possession  of  a  separate 
estate  to  the  amount  of  1,8001.  a  year,  subject  to  the  annuity  of 
180L;  and  that  he  was  of  opinion  the  said  Aylmer  Haley, 
personally  and  independently  of  the  said  Amelia  his  wife,  was 
not  in  circumstances  and  of  ability  to  maintain  the  plaintiffs, 
his  infant  children ;  and  therefore  that  he  had  proceeded  to 
consider  the  other  parts  of  the  reference,  and  found  that  the 
testator,  B.  Bannister,  by  his  will,  11th  July,  1812,  devised 
certain  estates,  after  the  decease  of  Aylmer  Haley  and  hiB  wife, 
to  the  use  of  all  the  children  of  his  daughter,  Amelia  Haley, 
then  bom  or  thereafter  to  be  born,  as  tenants  in  common,  and 
to  their  respective  heirs  for  ever ;  and  that  the  testator,  by  the 
first  codicil  to  his  will,  directed  that  6,000Z.  Three  per  cent. 
Consols,  and  6,0002.  Three  per  cent.  Beduced  Annuities,  should 
be  purchased  in  the  names  of  his  executors,  and  that  they  should 
receive  and  invest  the  ^dividends  so  as  to  accumulate  until  one  [  *276  ] 
of  the  said  children  should  attain  the  age  of  twenty-one,  and 
upon  his  or  her  attaining  that  age  (if  there  should  be  only  one 
child  who  should  attain  that  age)  transfer  the  whole  of  the  said 
two  several  sums  to  such  only  child ;  and  if  more  than  one  such 
child  then  living,  -to  transfer  to  such  children  one  equal  part  of 
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Halky  the  said  annuity  and  accumulations,  in  proportion  to  the  num- 
Bannister,  ber  of  such  children  then  living :  and  he  found,  that  in  pursuance 
of  an  order,  the  two  sums  of  6,000Z.  and  6,000Z.  had  been 
carried  over  to  the  infants'  separate  account,  and  that  there  was 
standing  on  their  separate  account  6,8102.  lis.  ^d.  Three  per 
cent.  Consols,  and  6,6882.  19^.  ll^i.  Three  per  cent.  Seduced 
Annuities,  and  in  cash  1002.  Gs.  8d.  which  had  arisen  from  the 
said  annuities;  and  that  the  plaintiffs,  the  children,  (five  in 
number),  were  all  infants,  the  eldest  being  only  ten  years  old, 
and  that  the  present  expense  of  educating  and  maintaining  them 
would  amount  to  2802.  a  year ;  but  that  to  enable  the  father  to 
live  in  a  style  suitable  to  the  expectations  of  his  children,  he  was 
of  opinion  it  would  be  proper  to  allow  8002.  a  year  for  their 
maintenance  and  education,  from  the  testator's  death  on  the  28th 
December,  1815,  to  the  5th  April,  1819,  and  from  that  time  an 
allowance  of  502.  a  year  for  each  of  the  five  children  ;  and  that 
as  it  did  not  appear  to  him  that  the  infants  were  entitled  to  any 
fortune  in  possession,  except  the  said  annuities  placed  to  their 
separate  account  as  aforesaid,  he  conceived  it  would  be  proper 
[to  apply]  the  said  sum  of  1002.  68.  8d.  in  cash,  and  [the 
monies  to  arise]  by  the  sale  of  so  much  of  the  said  annuities 
standing  to  their  separate  account  as  should  be  necessary  for 
that  purpose ;  and  that  the  said  several  allowances  of  502.  for 
the  maintenance  of  each  of  the  said  infant  children,  from  said 
[  *277  ]  5th  April,  *1819,  and  for  the  time  to  come,  should  be  paid  out  of 
the  dividends  of  said  6,8102.  11«.  4d.  Three  per  cent.  Consols, 
and  6,6882.  Ids.  4d.  Three  per  cent.  Seduced  Annuities,  placed  to 
their  separate  account,  or  so  much  thereof  as  should  remain 
after  the  sale  thereof  before  mentioned. 

The  residuary  clause  in  the  second  codicil  to  the  testator's 
will  was  as  follows  :  "  And  instead  of  my  said  daughter  Amelia 
Haley  being  my  residuary  legatee,  I  make  my  executors  re- 
siduary legatees,  in  trust  for  the  benefit  of  my  said  daughter 
Amelia  Haley's  children,  whatever  the  residue  may  be;  my 
executors  will  add  to  it  the  other  Consolidated  and  Beduced 
Bank  Annuities  which  I  have  left  to  my  daughter  Amelia  Haley's 
children." 
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The  cause  now  came  on  for  further    directions   upon   the       Halbt 
Master's  report.  Bannistkb. 

Mr.  Wetherell  and  Mr.  Lovat,  for  the  plaintiffs : 

•    *    We  contend  that  there  is  no  fund  out  of  which  main-       [  278  ] 
tenance  can  be  directed.     Children  may  come  in  esse,  who  will 
be  entitled,    *     ♦    ♦ 

Thb  Vicb-Chancellor  : 

Errat  v.  Barlow  t  comes  very  near  this  case ;  but  as  it 
appears  by  the  report  that  the  case  stood  over,  that  the  Lobd 
Ghancbllob  might  look  into  the  will,  1  wish  that  the  Registrar's 
book  should  be  searched,  to  see  what  was  finally  ordered  in  that 
case.  Possibly,  Mr.  Yesey  has  a  note  of  the  final  decision. 
May  it  not  be  a  question,  whether  the  Court  will  give  main- 
tenance to  the  father  where  the  mother  has  a  competent 
separate  estate  ? 

The  cause  came  on  again  this  day. 

Mr.    Hart,    Mr.    Simpkinson,  and   Mr.   Perkins,   for  the      July  2^, 
defendants : 

Mr.  Vesey,  on  an  application  to  him,  cannot  find  any  note  of 
what  was  finally  done  in  Errat  v.  Barlow,  and  no  order  appears 
by  the  Registrar's  book  to  have  been  made  by  the  Lord  Chan- 
CBLLOR ;  but  it  appears  that,  on  *an  application  afterwards  to  [  •279  J 
the  Master  of  the  Bolls  in  the  same  case,  it  was  **  ordered, 
that  the  Master's  report  should  be  confirmed  ;  and  that  the  sum 
of  501.  per  annum,  certified  by  the  said  report  as  proper  to  be 
allowed  for  the  maintenance  and  education  of  each  of  the  infants, 
daring  their  respective  minorities,  from  the  28th  April,  1807, 
be  allowed  accordingly,  with  a  direction  for  payment  to  the 
father.": 

[They  cited  Cavendish  v.  Mercer.]  § 

Thb  Yice-Chancellor  : 

I  believe  the  point  is  new.    In  Cavendish  v.  Mercer,  it  was 

t  9  E.  E.  273  (14  Ves.  202).  fol.  645. 

I  Beg.  Lib.  Hil.  1808.    Lib.  A.         §  5  B.  B.  25  (5  Yes.  195,  n.) 
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Haley       not  discussed,  and  if  it  had  been,  the  wife's  separate  *estate  of 
Bahnistkr.    400Z.  a  year  was  so  small  a  sum,  that  it  could  hardly,  under  the 
[  •280  ]      circumstances  of  that  family,  have  been  an  object  worth  con- 
sidering.    The  order  made  by  the  Master  of  the  Bolls  in 
Errat  v.  Barlow,  appears  to  have  been  an  ex  parte  order. 

The  case  was  afterwards  mentioned  again  on  the  10th 
February,  1820,  and  on  the  21st  February  the  Vice-Chancellor 
gave  his  judgment. 

The  Vicb-Chancellor  : 

The  wife,  during  the  life  of  the  husband,  not  being  under  a 
legal  obligation  to  maintain  the  children,  I  think  this  Court 
cannot  take  into  consideration  her  separate  estate. 

The  next  question  is,  whether,  attending  to  the  terms  of  this 
will,  I  can  order  maintenance  to  be  paid  to  the  father  out  of  the 
property  bequeathed  to  the  children  ?  I  am  of  opinion  I  can  ; 
for  I  take  the  principle  to  be,  that  wherever  the  children  have  a 
common  interest  on  a  fund,  the  income  of  the  fund,  if  necessary, 
may  be  applied  to  their  maintenance.  In  this  case,  children 
born  or  to  be  born  have  a  common  interest,  and  therefore  the 
income  of  the  fund  is  in  this  case  applicable  to  maintenance. 


1819. 

July  27,  80. 

Aug,  2. 

LbaOH,  V.-C. 

[325] 


WATHEN  V.   SMITKt 

(4  Maddock,  326—332.) 

Covenant  by  husband  on  marriage  to  pay  to  the  wife  1,000/.  sue 
months  after  his  decease. 

By  his  will  he  gives  her  1,000/.  payable  three  months  after  his  decease ; 
and  after  certain  specific  legacies,  directs  the  residue  of  his  real  and 
personal  estate  to  be  sold,  and  pay  thereout  all  his  debts  and  legacies, 
and  to  pay  the  interest  on  the  residue  to  his  wife  for  Hfe,  or  until  her 
second  marriage,  with  limitation  over  on  her  death  or  marriage. 

The  legacy  held  to  be  a  satisfaction  of  the  coyenant. 

J.  Wathen,  by  a  covenant  in  his  marriage  settlement,  81 
January,  1801,  covenanted,  ''  for  himself,  his  heirs,  &c.  that  in 

t  Atkinson  v.  LiUlewood  (1874)  L.  R.  18  Eq.  595, 605. 
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case  the  intended  marriage  should  take  effect,  and  Eliz.  Smith  Wathen 
(his  intended  wife)  should  survive  him,  his  heirs,  &c.  should,  smith. 
within  BIX  calendar  months  next  after  his  decease,  pay  or  cause 
to  be  paid  unto  the  said  Eliz.  Smith,  her  executors,  &c.  the  sum 
of  1,000/.  sterling,  to  and  for  her  and  their  own  use  and  benefit." 
The  marriage  took  place;  and  J.  Wathen  died  17th  January, 
1808 ;  and  by  his  will  24th  May,  1806,  after  giving  a  leasehold 
dwelling-house  to  his  wife,  bequeathed  as  follows :  **  I  also  give 
and  bequeath  unto  my  said  dear  wife  Eliz.  Wathen  the  sum  of 
1,0001.  of  lawful  money  of  Great  Britain,  to  be  paid  to  her  within 
three  calendar  months  next  after  my  decease,  for  her  own  use 
and  benefit."  And  the  testator  also  bequeathed  to  his  wife  all 
his  china,  books,  pictures  and  household  goods  of  every  sort  and 
kind  whatever,  and  all  his  stock  of  wines  and  other  liquors  in 
his  dwelling-house  at  his  death ;  and  also  his  carriages,  horses 
and  harness ;  and  also  his  watches,  diamonds,  rings,  trinkets, 
wearing  apparel,  and  all  her  paraphernalia.  And  after  giving 
certain  specific  pecuniary  legacies,  **  gave,  devised  and  be- 
queathed all  his  freehold  messuages,  farms,  lands,  tenements 
and  hereditaments  whatsoever  and  wheresoever,  and  also  all  the 
rest  and  residue  and  remainder  of  his  leasehold  estates  whatso- 
ever and  wheresoever,  with  their  appurtenances,  unto  *and  to  [  •326  ] 
the  use  of  his  executors  therein  named,  their  heirs,  executors, 
administrators  and  assigns,  upon  trust,  with  the  consent  of  his 
said  then  wife,  in  manner  therein  mentioned,  absolutely  to  make 
sale,  and  dispose  of  the  same  by  public  sale  or  private  contract, 
and  to  dispose  of  the  money  arising  from  such  sale  in  manner 
therein  after  directed."  He  then  bequeathed  "all  the  residue  of 
his  monies,  stocks,  funds,  and  securities  for  money,  and  all  other 
his  personal  estate  and  effects  whatsoever  and  wheresoever,  not 
therein  before  specifically  bequeathed,  unto  his  said  executors 
upon  trust,  to  call  in,  sell,  and  convert  into  money  all  such  part 
of  his  said  personal  estate  as  should  not  consist  of  Government 
or  real  securities  as  might  be  necessary,  and  to  dispose  of  the 
money  to  be  called  in  in  manner  therein  directed.  And  the  said 
testator  thereby  directed  that  his  said  executors  should  stand 
possessed  of  the  monies  to  arise  from  the  sale  of  his  said  freehold 
and  leasehold  estates,  and  which  should  arise  from  his  personal 
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Wathbn  estate  thereinbefore  bequeathed,  upon  trust,  thereout  in  the  first 
Smith.  place  to  pay  and  defray  all  the  costs,  charges  and  expenses 
attending  the  sale  of  his  freehold  and  leasehold  estates,  and  the 
calling  in  and  converting  into  money  his  said  personal  estate, 
and  then  to  pay  and  discharge  all  his  just  debts,  funeral  and 
testamentary  expenses,  and  any  legacy  or  legacies  given  by  that 
his  will,  or  any  codicil  or  codicils  thereto ;  and  after  payment 
thereof,  then,  upon  trust,  to  lay  out  all  the  clear  residue  thereof 
upon  Government  or  other  public  or  real  securities  at  interest, 
and  to  stand  possessed  thereof ;  and  all  other  securities, 
constituting  part  of  the  residuary  estates,  and  which  should  not 
have  been  converted  into  money,  in  trust,  to  pay,  or  otherwise 
[  •827  ]  permit  or  suffer  his  said  wife  and  *her  assignees  to  receive  the 
interest  thereof  during  her  life,  if  she  should  so  long  continue 
his  widow  ;  and  after  her  decease,  or  second  marriage,  to 
transfer  the  said  stocks,  funds  and  securities "  in  manner  and 
for  the  purposes  therein  mentioned.  On  a  bill  filed  against  the 
executors  for  an  account,  the  executors,  who  had  paid  the  wife's 
legacy  of  1,000Z.  claimed  in  their  discharge,  not  only  the 
legacy  of  1,000Z.  which  they  had  paid,  but  also  a  sum  of  1,000Z. 
paid  to  the  defendant  Eliz.  Wathen,  widow,  under  the  before- 
mentioned  covenant  in  her  marriage  settlement,  which  the 
Master,  by  his  report,  disallowed ;  and,  on  an  exception  to  the 
report,  the  question  was,  whether  the  legacy  of  1,0001.  given  by 
the  testator's  will  was  a  satisfaction  or  performance  of  the 
covenant  made  on  the  testator's  marriage  ? 

Mr.  BeU,  and  Mr.  Skirrotv,  in  support  of  the  exception, 
[cited  Chauncey's  case:t] 

[  328  ]  In  the  present  case,  there  is  a  direction  in  the  will  to  convert 

the  leasehold  and  the  residue  of  the  personal  estate  into  a  fund, 
which  is  to  be  applied  in  payment  of  debts  and  legacies  ; 
without  that  direction  the  legacy  would  certainly  have  been 
construed  a  satisfaction  of  the  debt,  but  containing  that  direction 
it  falls  within  the  distinction  in  Chauncey'a  case.  In  Richardson 
V.  Greeae^l  the  decision  in  Chauncey's  case  was  followed  by  Lord 
Hardwicke  ;  and  in  Field  v.  Mosten,%  the  same  rule  prevailed, 
t  1  P.  Wms.  408.  X  3  Atk.  65.  §  2  Dick.  543. 
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*     *    Garthshore  v.  Chalie  f    *    *    does  not  apply  to  the  present      Wathkh 
[case] ;  it  proceeded  upon  the  clear  intention  of  the  parties  in  the      sioth 
marriage  contract.     [They  also  cited  Haynes  v.  Mico,l  Devese  v. 
Pantet^%  Goldsmid  v.  GoJdsmid.W] 

Mr.  Home,  Mr.  G.  Wilson  and  Mr.  TroUope,  Mr.  Treahve       [  829  ] 
and  Mr.  Abercromby,  contra : 

*  *  The  testator  was  not  a  debtor — he  only  by  the  covenant 
gave  a  demand  upon  his  assets.  By  his  will  he  gives  precisely 
the  same  sum  he  had  covenanted  should  be  paid.  There  is 
nothing  in  the  will  to  show  an  intention  either  way,  except  that 
the  legacy  is  directed  to  be  paid  within  three  months,  and  the 
money  covenanted  to  be  paid  was  payable  only  six  months  after 
his  decease;  but  that  variation  was  probably  intended  as  an 
advantage  to  his  wife.  The  charge  of  the  debts  on  the  real  and 
personal  estate  has  no  effect  in  this  case,  for  what  was  payable 
upon  the  covenant  was  not  a  debt ;  no  debt  could  arise  until  six 
months  after  the  testator's  death.  *  *  The  authorities  on  [330  1 
the  subject  are  all  considered  in  Garthshore  v.  Chalie.^  There 
does  not  appear  any  reason  why  a  legacy  should,  so  far  as 
regards  satisfaction  or  performance  of  a  covenant,  operate 
differently  from  a  sum  taken  under  an  intestacy,  or  a  quasi 
intestacy.     ♦    ♦    ♦ 

Thb  Yicb-Ghancellob  :  [  33^  ] 

This  case  is  in  some  respects  new,  and  I  shall  reserve  my  final 
opinion  until  I  have  looked  at  the  authorities  which  have  been 
cited.  According  to  my  present  impression,  this  legacy  is  a 
performance  of  the  covenant.  Undoubtedly  these  are  cases  of 
intention ;  but  the  intention  to  perform  the  covenant  is  to  be 
presumed,  unless  there  be  special  circumstances  to  repel  that 
presumption.  In  Chauncey*8  case,  it  was  held,  that  the  direction 
in  the  will,  that  the  testator's  just  debts  should  be  paid,  repelled 
the  presumption  that  a  legacy  to  the  creditor  was  intended  as  a 
satisfaction  of  the  debt.    I  think  Chauncey's  case  does  not  apply 

t  7  B.  E.  311  (10  Ves.  1).  II  18  E.  B.  60  (1  Swan.  211). 

X  1  Br.  C.  C.  129.  H  7  B.  B.  311  (10  Ves.  1). 

§  1  B.  B.  15  (1  Cox,  188). 
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Wathev     here ;  and  that  this  provision  for  the  wife  by  the  settlement  is 
Smith.      ^ot  a  debt  within  the  sense  in  which  the  testator  must  be  under- 
stood to  ase  the  wor^  **  debts  *'  in  his  will. 

^«v-  2-  On  this  day  the  Yice-Chancellob  said,  he  continued  of  the 

opinion  he  had  before  expressed,  that  the  legacy  was  a  satisfac- 
tion of  the  covenant,  and  that  it  could  not  be  considered  to  be 
within  the  intention  of  the  testator,  when  he  made  a  provision 
by  his  will  for  the  payment  of  debts.  He  observed  also,  that  the 
decision  in  Haynes  v.  Mico  had  been  questioned ;  and  referred  to 
Lord  Eldon's  observations  on  that  case  in  Garthshore  v.  Chalie ; 

L  *532  ]  ^J^t  i\^2Lt  if  Haynes  v.  Mico  were  *to  be  considered  as  an  authority, 
the  legacy  there  was  made  payable  at  a  more  distant  period  than 
the  provision  under  the  settlement  bond;  whereas  here  the 
legacy  was  payable  at  an  earlier  period. 

Exception  overruled. 


1819. 

June  \9,  28, 

29. 

Lbaoh,  V.-C. 
[  332  ] 


Jftw  29. 


KEANE  V.  ROBAETS.t 

(4  Maddock,  332-^369.) 

Bankers,  the  agents  of  executors,  and  authorized  by  them  to  receive 
certain  assets,  remitting  the  amount  to  the  executors  in  the  course  of 
their  duty  as  agents,  and  afterwards  applying  the  assets,  when  received, 
in  payment  of  the  amount  of  such  remittances,  are  not  responsible  in 
respect  of  a  misapplication  by  the  executors ;  they  not  being  privy  to 
any  intention  of  such  misapplication. 

[In  this  case  the  Yice-Chancellob  defined  the  responsibility  of 
agents  who  receive  trust  money  or  assets  and  apply  the  same  in 
accordance  with  the  directions  of  their  principal  and  without 
notice  that  such  application  is  contrary  to  the  trust.  The  case 
itself  turned  upon  very  special  circumstances  which  are  stated  in 
the  original  report  at  great  length,  but  the  following  judgment 
contains  a  sufficient  statement  of  the  facts  to  afford  a  complete 
apprehension  of  these  judicial  observations  for  the  preservation 
of  which  the  case  is  here  retained.] 

The  Yice-Chancellob: 
In  this  case  the  bill  was  filed  by  the  plaintiffisy  on  behalf  of 

t  Gray  v.  Johtutan  (1868)  L.  B,  8      370,  67  L.  J.  Oh.  730. 
H.  L.  1 ;  re  Blundell  (1888)40  Oh.  D. 


VOL.  XX.]        1819.    CH.    4  HADDOCK,  861—858.  807 

themaelves  and  all  oiher  the  legatees  and  creditors  of  Patrick       Kbakx 

Eeane  deceased,  against  John  Meade  Thomas,  and  Edmund     bobarts. 

Fennell,   the  executors  of  Patrick  Eeane,  and  against  their 

assignees,  they  having  become  bankrupts,  and  against  William 

T.  Bobarts  and  John  De  Lord ;  and  the  bill  prays,  as  against 

the  executors  and  their  assignees,  the  accounts  of  the  testator's 

estate,  and  the  delivery  in  specie  of  the 'remaining  assets,  and 

proof  under  the  commission  for  the  debt  due  to  the  testator's 

estate  from  the  executors:   and  *as  against  Bobarts  and  De      [^862] 

Lord,  the  bill  prays  that  they  might  replace  all  sums  of  stock, 

part  of  the  testator's  estate  in  the  government  securities  of  Great 

Britain,  improperly  sold  out  by  them,  and  might  account  for 

the  dividends  which  would  have  been  produced  if  no  such  sale 

had  been  made,  and  might  account  for  the  assets  otherwise 

received  by  them. 

The  case  made  by  the  bill  is,  that  Patrick  Eeane  died  on  the 
8th  of  September,  1815,  being  assassinated  in  Paris,  having 
made  his  will  and  appointed  Thomas  and  Fennell  his  executors ; 
that  they  were  merchants  and  copartners  residing  at  Limerick, 
and  before  and  at  the  time  of  the  death  of  the  testator  kept  an 
account  with  Bobarts  and  De  Lord,  as  their  agents  and  corre- 
spondents in  England ;  and  that  upon  the  death  of  the  testator, 
Thomas  and  Fennell  opened  another  and  separate  account  with 
Bobarts  and  De  Lord,  as  executors  of  Eeane ;  and  that  in  the 
beginning  of  the  year  1816,  Thomas  and  Fennell  becoming 
embarrassed  in  their  circumstances,  and  greatly  indebted  to 
Bobarts  and  De  Lord  on  their  private  account,  the  latter 
determined  to  apply  the  whole  of  the  testator's  assets,  which 
they  had  received  or  should  receive  by  virtue  of  powers  of 
attorney  given  to  them  by  Thomas  and  Fennell,  in  satisfaction  of 
their  private  debt ;  and  they  did  accordingly,  in  the  beginning 
of  1816,  sell  out  the  stock  of  the  testator  in  the  government 
securities  of  Great  Britain,  and  instead  of  carrying  the  produce 
to  the  executorship  account,  they  in  fact  carried  it  to  their 
private  account,  and  they  then  also  closed  the  executorship 
account,  and  carried  a  considerable  balance  to  the  credit  of  their 
private  account :  and  that  at  the  time  of  these  transactions, 
Bobarts  and  De  Lord  had  full  notice  of  the  ^testator's  will,  and      [  *S58  ] 

xa 
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Kbanb  especially  knew  that  the  first  purpose  of  his  will  was  to  invest  a 
BoBABTs.  sum  of  25,666L  in  trust,  in  purchase  of  parliamentary  stock  or 
public  funds,  or  on  real  or  Government  securities ;  and  the  bill 
insists,  that  Bobarts  and  De  Lord  ought  to  be  held  accountable  to 
the  plaintiffs,  and  all  other  persons  interested  under  the  will, 
for  every  part  of  the  assets  so  applied  by  them  in  liquidation  of 
their  private  debt. 

If  the  case  so  made  by  the  bill  had  been  established  in  proof, 
the  claim  by  the  plaintiffs  against  Bobarts  and  De  Lord  would 
have  been  irresistible ;  Messrs.  Bobarts  and  De  Lord  would  have 
been  plainly  parties  to  a  gross  breach  of  trust  by  the  executors. 

It  appears  from  the  correspondence,  which  is  the  principal 
evidence  in  the  cause,  that  within  a  few  weeks  after  the  death  of 
Mr.  Eeane,  the  executors  gave  the  necessary  instructions  and 
authorities  to  Bobarts  and  De  Lord  to  sell  out  a  sum  of  18,700Z. 
Three  per  cent,  stock  in  the  British  funds  standing  in  the  name 
of  the  testator,  and  also  a  considerable  sum,  which  was  his 
property,  in  the  French  funds,  and  to  place  the  same  to  their 
credit  in  their  general  account ;  and  in  like  manner  to  call  in 
and  place  to  their  credit  some  outstanding  property  of  the 
testator  in  Portugal. 

It  appears  further,  that  Thomas  and  Fennell,  and  Bobarts  and 
De  Lord,  were  in  the  habit  of  stating  their  accounts  quarterly  ; 
and  that  on  the  1st  October,  1815,  being  the  quarterly  account 
immediately  after  the  death  of  Eeane,  the  balance  due  to  Bobarts 
and  De  Lord  was  7,990Z.  lis.  and  that  this  sum  had  been  about 
the  average  balance  of  their  account. 
[  854  ]  It  appears  further,  that  Thomas  and  Fennell,  presuming  upon 

the  sums  which  they  expected  would  be  received  by  Bobarts  and 
De  Lord  under  the  authorities  given  to  them,  drew  bills  upon 
them  to  a  large  amount;  and  that  unexpected  difficulties 
arising  in  the  receipt  of  the  testator's  assets,  Messrs.  Bobarts 
and  De  Lord  had  in  fact  possessed  no  part  of  those  assets  on  the 
next  quarterly  statement  of  accounts,  being  the  1st  January,  1816, 
so  that  there  was  then  due  to  them  a  balance  of  25,54dZ.  28. 

It  appears  further,  that  between  the  1st  January,  1816,  and 
the  next  quarterly  statement  of  accounts  on  the  1st  April,  1816, 
Bobarts  and  De  Lord  had  received  from  the  produce  of  the 
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English  funds,  and  from  the  testator's  property  in  Portugal,       Keanb 

12,8472.    4$.   lid.;   but  that  on  that  Ist  April,   1816,   there      robartb. 

remained   due  to  them  a  balance  of  15,1822.  48.    Before  the 

next  quarterly  settlement  on  the  1st  July,  namely  on  the  20th 

April,  Messrs.  Bobarts  and  De  Lord  received  the  sum  of  5,4682., 

being  the  produce  of  the  French  funds ;  and  it  will  be  found  by 

the  account  that,  on  that  day,  after  the  application  of  the 

5,4682.  the  balance  due  to  them  was  8,0502.  8«.  5d.  being  a  few 

pounds  more  than  the  balance  due  to  them  at  the  commencement 

of  the  dealing  with  the  testator's  assets.    After  the  ^th  April, 

they  possessed  no  further  part  of  the  testator's  assets. 

This  transaction  therefore,  upon  the  face  of  it  has  simply  the 
character  of  monies  received  by  Bobarts  and  De  Lord  on  the 
account  of  Thomas  and  Fennell,  and  remitted  to  them  in  Ireland 
by  the  payment  of  bills  drawn  from  thence.  The  assets  of  the 
testator  were  *not  applied  m  payment  of  a  private  debt  due  to  [  ^355  ] 
Bobarts  and  De  Lord ;  that  private  debt  was  not  diminished  by 
those  assets,  but  a  little  increased  during  the  transaction. 

It  is  said,  however,  that  Bobarts  and  De  Lord  knew  that 
Thomas  and  Fennell  drew  the  bills  upon  them,  by  which  they 
received  the  testator's  assets,  not  for  the  purposes  of  the  testator's 
will,  but  in  payment  of  their  private  engagements,  and  that  they 
were  therefore  parties  to  the  breach  of  trust  of  the  executors.  I 
think  there  is  no  evidence  to  that  effect. 

In  their  letter  of  the  SOth  December,  1815,  Thomas  and 
Fennell  expressly  state,  that  presuming  no  difficulties  would 
occur  to  delay  the  receipt  of  those  monies,  they  had  drawn 
largely  for  the  purpose  of  making  heavy  advances  to  the  legatees. 

It  is  true  that  in  a  letter  of  the  10th  February,  1816,  Messrs 
Bobarts  and  De  Lord  complain  of  Thomas  and  Fennell  paying 
former  bills  by  new  acceptances ;  but  this  might  be  a  necessary 
consequence  of  the  heavy  balance  due  from  them  to  Bobarts  & 
Co.  and  not  then  provided  for  by  the  receip^  of  the  testator's 
assets.  In  their  letters  of  the  8rd  and  12th  February,  Thomas 
and  Fennell  apologize  for  the  balance  due  from  them,  by  speak- 
ing of  the  heavy  advances  they  had  made  to  merchants,  but 
this  affords  no  conclusion  that  they  had  advanced  the  testator's 
assets  to  merchants:  the  advances  to  merchants  might  well 
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Reanb       account  for  their  not  being  able  to  relieve  Bobarts  and  De  Lord 
RoBASTB.     oat  of  their  private  funds,  for  the  heavy  balance  due  to  them  on 
account  of  bills  drawn  upon  the  testator's  assets. 

[  866  ]  I  am  not,  therefore,  authorized  to  say  that  Bobarts  and  De 

Lord  knew  that  the  bills  drawn  by  Thomas  and  Fennell,  upon 
the  credit  of  the  testator's  assets,  were  not  applied  by  them  to 
the  purposes  of  their  trusts. 

If  Bobarts  and  De  Lord  had  reason  to  believe  that  Thomas 
and  Fennell  were  so  misapplying  the  assets,  it  would  be  difficult 
to  find  a  ground  which  would  make  them  responsible  for  paying 
to  their  principals  the  monies  which  had  been  placed  in  their 
hands  for  the  purpose  of  being  remitted  to  them :  that  would  be 
to  make  every  trustee  accountable  for  his  conduct  in  the  trust  to 
every  agent  whom  he  happened  to  employ,  and  would  carry  the 
principle  of  constructive  trust  to  an  inconvenient,  and,  indeed, 
to  an  impracticable  length. 

It  is  said  further,  that  Bobarts  and  De  Lord  had  notice  of  the 
will  of  the  testator,  and  knew  that  the  first  trust  of  that  will  was 
the  investment  of  a  sum  of  25,666Z.  in  Parliamentary  funds,  or 
in  real  or  Government  securities ;  and  that  Bobarts  and  De  Lord 
therefore  knew  that  the  sale  of  the  Three  per  cent,  stock,  and 
remitting  the  produce  to  Ireland  was  a  breach  of  trust  to  which 
they  made  themselves  parties. 

Every  person  who  deals  with  an  executor,  knowing  his 
character  of  executor,  has,  necessarily,  implied,  if  he  has  not 
express,  notice  of  the  will :  but  all  dispositions  made  by  a  will 
of  personal  property,  are  by  law  subjec  to  a  prior  charge  for  the 
payment  of  debts ;  and  as  a  purchaser  of  real  estate  devised  in 
aid  for  the  payment  of  debts,  is  not  bound  to  inquire  into  the  fact, 
whether  the  sale  is  made  necessary  by  the  existence  of  debts, 

[  ^867 1  because  he  has  no  adequate  means  to  ^prosecute  such  an  inquiry; 
so  he  who  deals  for  personal  assets,  is  for  the  same  reason 
absolved  from  all  inquiry  with  respect  to  debts  ;  he  has  a  right 
to  assume  that  the  executor  sells  in  the  necessary  course  of  his 
administration ;  and  it  is  upon  this  principle  altogether  indifferent 
what  dispositions  may  be  made  in  the  will  with  respect  to  the 
personal  property  for  which  he  deals ;  for  whether  it  be  specifically 
given,  or  be  a  part  of  the  residuary  estate,  it  is  equally  charged 
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by  law  with  the  payment  of  debts ;  if  it  were  otherwise,  the  Kbake 
powers  of  an  executor  would  be  wholly  inadequate  to  the  admin-  robabts, 
istration  of  the  testator's  estate.  In  this  particular  case, 
however,  the  remittance  of  the  assets  to  Ireland  was  not 
necessarily  a  breach  of  trust  in  the  executors.  According  to 
the  declared  purposes  of  the  will,  the  executors  would  have  been 
authorized  by  the  will  to  invest  the  25,6662.  either  in  the  Irish 
funds,  or  on  real  security  in  Ireland. 

With  a  view  to  this  cause,  I  have  carefully  examined  every 
authority  upon  this  subject,  and  I  think  the  result  may  be  thus 
stated :  Every  person  who  acquires  personal  assets  by  a  breach 
of  tmst,  or  devastavit  in  the  executor,  is  responsible  to  those  who 
are  entitled  under  the  will,  if  he  is  a  party  to  the  breach  of  trust. 
Generally  speaking,  he  does  not  become  a  party  to  the  breach  of 
trust,  by  buying  or  receiving  as  a  pledge  for  money  advanced  to 
the  executor  at  the  time  any  part  of  the  personal  assets,  whether 
specifically  given  by  the  will  or  otherwise,  because  this  sale  or 
pledge  is  held  to  be  prima  facie  consistent  with  the  duty  of  an 
executor.  Generally  speaking,  he  does  become  a  party  to  the 
breach  of  trust,  by  buying  or  receiving  in  pledge  any  part  of  the 
personal  assets,  not  for  money  ^advanced  at  the  time,  but  in  [  ^368  ] 
satisfaction  of  his  private  debt,  because  this  sale  or  pledge  is 
prima  facie  inconsistent  with  the  duty  of  an  executor.  I  preface 
both  these  propositions  with  the  term  "  generally  speaking," 
because  they  both  seem  to  admit  of  exceptions.  Thus,  a  sale  or 
pledge  for  the  private  debt  of  the  executor  has  been  supported 
under  special  circumstances  in  Lord  Habdwicke's  two  cases  of 
Nugent  v.  Giffard,\  and  Mead  v.  Orrery,  I  though  not  entirely  to 
the  satisfaction  of  every  succeeding  Judge ;  and  Lord  Eldon 
seems  to  consider  the  case  of  M*Leod  v.  Drummond^  as  an 
exception  to  the  first  proposition.  It  was  upon  the  principles  of 
these  propositions  that  Sir  W.  Grant  proceeded  in  the  case  of 
yrLeod  V.  Drummond ;  he  there  supported  the  pledge  of  the 
testator's  bonds,  because  they  were  deposited  in  respect  of 
advances  made  at  the  time.  In' the  same  case  of  M'Leod  v. 
Drummond,  Lord  Eldon,  on  an  appeal,  admitted  these  principles; 

t  1  Atk.  463-4.  §  11  B.  B.  41  (14  Ves.   358 ;    17 

X  3  Atk.  237.  Ves.  152). 
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but  as  I  have  already  observed,  be  seems  to  consider  the  circam- 
stances  of  that  case  as  forming  an  exception  to  the  general  role. 
The  advances,  though  made  at  the  time,  were  made  to  two 
executors,  who  were  partners  as  army  agents,  and  were  made  to 
them  in  the  course  of  their  business  of  army  agents ;  and  neces- 
sarily, therefore,  for  their  private  purposes  ;  and  he  inclined  to 
think  that  the  bankers  were  for  that  reason  as  much  parties  to 
the  breach  of  trust,  as  if  they  had  applied  the  money  to  pay  the 
private  debt  of  the  executors.  I  cannot  but  lean  strongly  to 
Lord  Eldon's  view  of  that  case : — If  a  party,  dealing  with  an 
executor  *for  the  personal  assets,  pays  his  money  to  the'executor, 
80  that  it  may  be  applied  to  the  purposes  of  the  will,  he  is  not 
responsible  for  the  executor's  misapplication  of  it;  but  if,  in 
dealing  with  the  executor,  he  does  in  truth  pay  his  money  for 
the  private  purposes  of  the  executor,  he  is  equally  a  party  to 
the  breach  of  trust,  whether  he  applies  his  money  to  the  private 
debt  of  the  executor,  or  to  the  private  trade  of  the  executor. 

The  present  case  is  not  one  of  purchase  or  pledge  from  the 
executors :  it  is  the  case  of  agents  of  the  executors  receiving 
monies  by  the  authority  of  the  executors,  and  remitting  it  to 
them  in  the  course  of  their  duty  as  agents,  and  in  the  proper 
forms  of  business,  leaving  the  application  of  it  to  the  purposes 
of  the  will  wholly  in  the  power  of  the  executors. 

I  cannot,  therefore,  hold  Messrs.  Bobarts  and  De  Lord  re- 
sponsible to  the  plaintiffs,  and  the  bill  must  be  dismissed  against 
them ;  and  there  being  no  ground  for  imputation  upon  them,  I 
must  dismiss  the  bill  against  them  with  costs.  The  decree  is 
of  course  against  the  executors  and  their  assignees. 


1819. 
Deb.  11. 

Lbach,  v.  C. 

[361] 


CEAWFOED  AND   Others  v.  TEOTTER  and  Others. 

(4  Maddock,  361—362.) 

Legacies  to  0.  "  and  to  the  heir  of  his  body ;  "  to  M.  *'  to  be  secured 
to  her  and  the  heirs  of  her  body;  "  to  F.  "and  to  her  issue,"  are 
absolute  legacies:  but  on  a  legacy  to  S.  ''and  to  her  heirs,"  (say 
children,)  it  was  held,  that  8.  was  only  entitled  for  life. 

Legacies  were  bequeathed  in  these  words:  "To  my  brother 
Charles  Crawford,  and  to  the  heir  of  his  body,   I  give  and 
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bequeath  l^OOOZ.  Three  per  cent.  Reduced  Annuities : — To  my  Cbawpord 
niece  Helen  Mayne,  to  be  secured  to  her  and  the  heirs  of  her  tbottbb. 
body,  I  give  and  bequeath  500i.  Three  per  cent.  Reduced 
Annuities : — To  Mrs.  Margaret  Fletcher,  and  to  her  issue,  I  give 
and  bequeath  the  like  sum  of  l,000i.  Three  per  cent.  Reduced 
Annuities : — To  Lady  Scott,  and  to  her  heirs,  (say  children,)  I 
give  and  bequeath  the  like  sum  of  1,000{.  Three  per  cent. 
Reduced  Annuities."    Lady  Scott  had  children  living. 

The  Vice-Chakcbllor  was  of  opinion,  that  these  were  all 
absolute  legacies,  except  that  to  Lady  Scott ;  as  to  *which,  his  [  *S62  ] 
opinion  was,  that  she  was  entitled  for  life,  with  remainder  to  her 
children.  The  word  "  heirs,"  which  was  used  as  synonymous 
with  ^'  children,"  importing,  that  they  were  to  take  after  her 
death. 

Mr.  Farrer^  for  the  plaintiffs. 

Mr.  E.  V.  Sidebottom,  for  the  defendants. 


FREME  AND  Others  v.  WRIGHT.f  1819. 

(4  Maddock,  364—366.)  March  16. 

Asaignees  putting  up  to  sale  the  bankrupt's  interest  to  an  estate  *'  as  Leaoh,  Y.-C. 
he  lately  held  the  same,  an  abstract  of  which  may  be  seen  at  the  office        r  354  -1 
of  Messrs.  T.  &  Co. ;  "  held,  that  vendee  could  not  insist  upon  any  other 
title  than  such  as  the  bankrupt  had. 

Tms  was  a  bill  by  vendors,  against  the  vendee,  for  a  specific 
performance.  The  plaintiffs  were  assignees  of  one  Howard,  a 
bankrupt ;  and  in  the  year  1816  they  put  up  to  sale  by  auction 
an  estate  of  the  bankrupt.  The  purchaser  objected  to  the  title ; 
and  it  appearing  defective,  he  was  released  from  his  purchase. 

In  1817,  the  plaintiffs  again  put  up  the  estate  for  sale ;  and 
the  particulars  of  sale,  amongst  others,  contained  the  following 
condition : — 

t  Tioeed  ▼.  MilU  (1865)  L.  E.  1  0.  P.  39. 
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Fbbme  '*  4.  The  purchaser  shall  have  an  asBignment  of  Mr.  Howard's 

Wbiqht.  interest  to  one  moiety  of  the  estate,  under  such  title  as  he  lately 
held  the  same ;  an  abstract  of  which  may  be  seen  at  the  office 
of  Messrs.  Tomlinsons  &  Co.,  Copthall  Court ;  but  the  title-deeds 
and  leases  are  to  remain  in  the  possession  of  the  proprietor 
of  the  other  half-share." 

The  auctioneer,  on  putting  up  the  estate,  explained  to  the 
bidders  that  it  was  a  re-sale,  on  account  of  a  defect  in  the  title ; 
and  that  the  assignees  having  rescinded  the  contract,  again 
came  before  the  public  with  such  title  as  they  had  ;  and  that  the 
purchaser  was  not  to  expect  a  good  title,  but  to  take  it  as  it  was. 
The  estate  was  purchased  at  the  auction,  by  the  defendant,  for 
[  'ses  ]  550/,  J  ^ho  refused  to  complete  the  *purchase  for  want  of  a  good 
title,  and  brought  an  action  for  his  deposit  and  expenses,  but 
was  restrained  from  proceeding  in  such  action  by  an  injunction 
in  this  suit,  22nd  November,  1819,  until  the  hearing  of  the 
cause,  upon  the  plaintiffs  paying  the  amount  of  the  deposit  into 
Court. 

Mr.  BeUf  and  Mr.  James  Stephen^  for  the  plaintiffs. 
Mr.  Home,  and  Mr.  RoupeU,  for  the  defendants. 

The  Vicb-Chancbllor  : 

Every  person  who  proposes  an  estate  for  sale  without  qualifi- 
cation, asserts,  in  fact,  that  it  is  his  to  sell,  and  consequently 
that  he  has  a  good  title ;  but  a  vendor,  if  he  thinks  fit,  may 
stipulate  for  the  sale  of  an  estate  with  such  title  only  as  he 
happens  to  have ;  and  the  question  is,  whether  these  particulars 
of  sale  import  that  the  vendors  asserted  a  good  title  to  the  estate^ 
or  meant  only  to  sell  such  title  as  the  bankrupt  had  ? 

The  fourth  condition  of  sale  clearly  shows  that  they  only 
meant  to  sell  such  title  as  the  bankrupt  had ;  and  states,  that 
the  abstract  of  the  title  was  to  be  seen,  so  as  to  enable  any 
person  who  wished  to  bid,  to  inform  himself  of  the  title  he  would 
acquire. 

It  is  said,  the  conditions  of  sale  were  not  circulated  before  the 
sale,  and  that  the  fourth  condition  was  only  generally  made 
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known  by  the  aactioneer  at  the  sale,  so  that  no  opportunity  was  Fbeme 
afforded  to  bidders  to  inspect  the  abstract.  That  is  not  very  wbioht. 
probable.  Bat  *if  the  defendant  desires  it,  he  may  have  an  [  *366  ] 
inquiry  as  to  that  fact. 

No  inquiry  was  pressed  for ;  and  therefore  a  decree  was  made 
for  a  specific  performance,  with  a  reference  to  the  Master  to 
inquire  and  state  under  what  title  Howard,  the  bankrupt,  held 
possession ;  and  the  Master  was  to  settle  a  conveyance  according 
to  such  title,  with  a  reservation  of  farther  directions  and  costs. 


THOKNHILL  v.   THOKNHILL.t  i8i9. 

(4  Maddock,  377—378.)  Jun^29. 

Gift  to  a  dasB  of  persons  at  the  death  of  A.,  with  a  substitutionary  ^^^^^t  V.-C. 
gift  to  the  children  of  such  of  them  as  should  be  then  dead.    To  enable        [  ^^^  1 
a  child  to  share,  his  parent  must  have  survived  the  testator. 

George  Babne  devised  to  his  wife  for  her  life  all  his  lands,  as 
well  freehold  as  copyhold,  in  Norfolk;  and  directed  that  his 
estate  at  Holbeach,  in  the  county  of  Lincoln,  which  he  had 
settled  before  marriage  upon  his  said  wife  for  life,  together  with 
his  estates  lying  in  the  said  county  of  Norfolk,  which  he  had 
given  by  his  will  to  her  for  life,  should  be  sold  as  soon  as  might 
be  after  her  deciease,  and  the  money  arising  therefrom  equally 
divided  among  his  nephews  and  nieces ;  the  children  of  such  as 
should  be  then  dead,  standing  in  the  place  of  their  father  and 
mother  deceased. 

The  testator  died  on  the  14th  March,  1788,  leaving  a  widow 
and  six  nephews  and  nieces ;  and  also  leaving  the  defendant.  Sir 
Charles  Blois,  who  was  the  only  son  of  a  deceased  niece ;  and 
four  others,  the  children  of  a  deceased  nephew. 

One  question  was,  whether  the  benefit  of  the  bequest  extended 
to  such  of  the  children  of  the  nephews  and  nieces  who  died  in 
the  testator's  life-time,  or  only  to  such  nephews  and  nieces  as 
were  in  esse  at  the  testator's  death  ? 

t  Strongly  disapproyed  in  Smith  (1878)  8  Ch.  D.  60,  47  L.  J.  Ch.  294, 

T.  Smith  (1837)  8  Sim.  353,  and  In  re  and  In  re  Musther  (1890)  43  Ch.  Div. 

Potter'*  TrusU  (1869)  L.  E.  8  Eq.  62,  569,  69  L.  J.  Ch.  296.-0.  A.  S. 
39  L.  J.  Ch.  102 ;  butsee  Wea.y.  Orr 
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TflORNHiLL       The  Yicb-Chancellob  was  of  opinion,  that  the  gift  to  nephews 

Thorhbill.   a^<^  nieces  must  necessarily  be  confined  *to  nephews  and  nieces 

[  ^378  ]      living  at  the  death  of  the  testator,  and  that  they  were  to  take 

only  if  they  survived  the  wife ;  and  that  if  they  died  after  the 

testator  and  before  the  wife,  then  their  children  were  to  stand  in 

their  place. 


1819.  STUEGE88  v.  PEAESON.f 

^^^'  (4  Maddock,  41 1-413.) 

Lbaoh,  V.-C.  Bequeet  to  A.  T.  of  interest  and  dividends  of  personal  property  for 

[  411  ]  life;  and  then  to  be  equally  divided  amongst  her  three  children,  or  such 

of  them  as  shall  be  living  at  her  death. 

The  children  all  died  in  the  life-time  of  the  tenant  for  life.    Held 
that  they  took  vested  interests,  transmissible  to  their  representatives. 

6.  Spbinoall,  by  his  will,  gave  one-fifth  of  certain  personal 
property  mentioned  in  his  will,  in  the  following  words :  "  I  give 
the  interest  and  dividends  of  one  other  fifth  part  thereof  to  be 
paid  to  my  daughter  Anno  Tatnall,  during  her  natural  life ;  and 
[  *412  ]  after  her  decease,  I  give  the  same  to  be  equally  divided  ^amongst 
her  three  children,  or  such  of  them  as  shall  be  living  at  her 
decease,  the  same  to  be  paid  to  them  at  their  age  of  twenty-one 
years." 

Anne  Tatnall  had  three  children,  all  of  whom  she  survived ; 
viz.  a  daughter,  who  died  under  twenty-one,  and  unmarried ;  a 
son,  who  attained  twenty-one  and  died,  leaving  one  child,  the 
defendant,  S.  A.  Tatnall ;  and  the  third  a  daughter,  Elizabeth 
Brown,  who  attained  twenty-one,  married  and  survived  her 
husband,  and  died,  leaving  four  children,  the  infant  plaintiffs, 
having  made  her  will,  by  which  she  bequeathed  to  the  plaintiff 
Burgess,  her  surviving  executor,  all  her  estate  and  effects,  for  the 
benefit  of  her  four  children. 

The  question  was,  whether  the  children  of  Anne  Tatnall  took 
vested  interests  under  the  will  of  G.  Springall,  though  they  died 

t  MarrioU  v.  Ahdl  (1869)  L.  E.  7  Eq.  478;  38  L.  J.  Ch.  451. 
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before  their  mother ;  or  whether,  in  the  events,  their  legacies     Stubobss 
were  undisposed  of  ?  Pbabson. 

On  behalf  of  the  plaintiffs,  it  was  contended  they  took 
vested  interests,  and  Harrison  v.  Fareman\  was  cited  as  in  point; 
on  the  other  hand  it  was  urged,  that  the  legacies  were  only  to 
take  place  if  the  legatees  were  living  at  the  death  of  Anne 
Tatnall;  and  that  to  hold  the  plaintiffs  entitled,  would  be  in 
effect  to  strike  out  of  the  will  the  words  *'  such  of  them  as  shall 
be  living  at  her  decease." 

The  Yice-Ghangellob  : 

If  the  will  had  stopped  with  the  bequest  of  the  interest  and 
dividends  to  A.  Tatnall  for  her  life,  and  ^after  her  decease  to  be  [  *^^s  ] 
equally  divided  amongst  her  three  children,  it  is  clear  the 
children  would  have  taken  vested  interests;  but  the  testator  adds 
these  words,  "or  such  of  them  as  shall  be  living  at  her  decease; " 
and  upon  this  expression  the  difficulty  arises.  If  I  were  to 
indulge  conjecture,  I  might  think  the  testator  did  not  intend 
that  the  children  should  take  unless  they  survived  their  mother ; 
but  where  the  expressions  used  are  capable  of  a  sensible  effect, 
it  is  not  safe  to  depart  from  them.  The  vested  interests  first 
given  by  the  will,  are,  by  the  form  of  the  expression,  only 
defeated  in  case  there  shall  be  some  or  one,  and  not  all  of  the 
children  living  at  the  mother's  death ;  but  that  event  did  not 
happen,  for  there  was  not  one  child  living  at  the  mother's 
death.  The  alternative  branch  of  the  sentence,  therefore,  fails, 
and  the  primary  expression,  which  gave  vested  interests  to  the 
children,  takes  effect.  The  case  of  Harrison  v.  Foreman  is  in 
point. 


MASSEY  V.  BANNER.  i8!9. 

(4  Maddock,  4ia— 419.)  J^16. 

[Affirmbd  on  appeal  1  J.  &  W.  241,  the  report  of  which  appeal       ^  ^^^  *"  * 
will  be  found  in  21  B.B.] 

t  5  E.  E.  28  (5  Ves.  207). 
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1819.  THOMPSON  V.  GEANT. 

^^^-  (4  Maddock,  438—447.) 

Lbaoh,  V.-C.  ^j^  estate  whicH  a  testator  holds  as  mortgagee,  does  not  lose  the 

[  *88  ]  quality  of  a  mortgage  uatil  the  final  order  of  foreclosure. 

[In  this  case  a  mortgagee  obtained  the  usual  decree  for  fore- 
closure on  the  6th  of  July,  1805,  and  made  his  will  devising  his 
real  estates  in  strict  settlement  on  the  14th  of  December,  1805. 
The  mortgagor  on  the  81st  of  January,  1807,  made  default  in 
complying  with  the  foreclosure  decree,  but  the  final  order  of 
foreclosure  was  not  obtained  until  the  5th  of  February,  1807. 
The  testator  died  in  the  month  of  March,  1807. 

The  question  was,  whether  the  mortgaged  estates  passed 
under  the  devise  of  real  estate,  and  this  under  the  law  then 
applicable  to  wills  of  real  estate,  depended  upon  the  question 
whether  the  final  order  of  foreclosure  related  back  to  the  original 
foreclosure  decree.] 

[**7]       Xhb  Vicb-Chancbllor  : 

There  is  neither  authority  nor  principle  for  stating  that  the 
order  of  foreclosure  relates  back  to  the  decree  for  the  account. 
At  the  time  of  the  will,  therefore,  the  [mortgaged]  estates  were 
mortgages,  and  cannot  pass  by  the  general  devise  of  all  lands  in 
strict  settlement,  because  the  testator  having  no  power  to  fetter 
these  estates  with  a  strict  settlement,  it  is  not  to  be  intended 
that  he  meant  to  do  it.  A  testator  may,  if  he  pleases,  give  by 
his  will  all  his  interest  in  mortgages  to  which  he  may  be  entitled 
at  the  time  of  his  death,  because  a  mortgage  is  in  substance  a 
chattel  interest.  At  the  time  of  his  death,  the  [mortgaged] 
estates  were  not  mortgages  for  chattel  interests ;  they  had 
become  the  fee-simple  estates  of  the  testator  by  the  order  of 
foreclosure  of  the  6th  February,  1807,  and  could  not  pass  by  any 
antecedent  will. 
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Ex  PARTE  WATSON,  In  re  SHEATH.  i8i9. 

(4  Haddock,  477—478 ;  S.  0.  Buck,  449.)  -D^O. 

A  aolrent  partner,  winding  up  the  partnership  concerns,  is  entitled  to        r  ^  '  -i* 
prore  under  the  commission,  against  the  bankrupt  partners,  the  share        ^        ^ 
oi  the  loss  or  deficiency  which  each  partner  ought  to  have  borne,  as  a 
debt  against  his  separate  estate. 

Thb  petitioner  Watson  had  been  in  partnership  with  the 
bankrupts,  Abraham  Sheath  the  elder,  Challis  Sheath,  and 
Abraham  Sheath  the  younger,  as  bankers  *at  Wisbeach.  Abra-  [  *478  ] 
ham  Sheath  the  yoonger  was  a  nominal  partner,  and  was  not 
to  share  in  the  profit  or  loss.  The  petitioner  had  wound  up  the 
concerns  of  the  partnership,  and  had  paid  the  whole  deficiency 
or  loss,  amounting  to  80,7002.  The  separate  estate  of  Challis 
Sheath  had  paid  a  small  dividend,  but  was  stated  to  be  now 
insolvent.  The  petition  prayed  that  the  petitioner  might  be  at 
liberty  to  prove  a  moiety  of  the  S0,700L  against  the  separate 
estate  of  Abraham  Sheath  the  elder,  or  might  make  such  other 
proof  ae  the  Court  should  direct. 

Thb  Yicb-Chancbllor  : 

It  is  now  settled  that  a  solvent  partner,  winding  up  the 
partnership  concerns,  is,  under  Sir  S.  Bomilly's  Act,  to  be  con- 
sidered as  a  surety,  paying  after  the  bankruptcy  in  respect  of 
his  previous  liability.  Each  partner  is  a  principal  debtor  for 
his  own  share,  and  they  are  mutually  sureties  to  the  creditors 
for  the  share  of  each  other.  The  petitioner  was  a  surety  for 
the  one-third  as  to  which  Abraham  Sheath  the  elder  was  a 
principal  debtor,  and  in  like  manner  a  surety  for  the  one-third 
of  Challis  Sheath.  He  can  only  prove  against  the  estate  of 
Abraham  Sheath  the  elder  that  one-third  as  to  which  he  was  his 
surety,  and  he  is  entitled  to  the  same  proof  against  the  estate 
of  Challis  Sheath. 
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1819.  SMITH  V.  CLAXTON  and  Othem. 

^^'''  ^^'  ^*-  (4  Maddock,  48i— 494.) 

1820.  ^  ' 

Jan,  17.  WHere  land  is  deviBed  to  be  sold,  and  there  is  a  partial  failure  of  the 

purpose  of  the  devisor  as  to  the  price,  .but  there  remains  some  purxmse 

Leach,  V.-O.  q!  the  devisor  to  be  answered  by  a  sale,  there  the  heir  takes  the  benefit 

[  ^^  ]  of  the  partial  failure  as  money,  and  not  as  land. 

But  if  there  be  a  total  failure  of  the  purposes  of  the  devisor  as  to  the 
price,  his  intention  as  to  a  sale  is  to  be  considered  as  not  applying  to  the 
events  which  have  happened,  and  the  heir  takes  the  land  as  real  estate. 

Thomas  Smith  by  his  will,  1st  April,  1811,  after  making 
certain  specific  bequests  to  his  wife  Margaret  Smith,  bequeathed 
all  other  his  personal  estate  and  effects  of  what  nature  or  kind 
soever  unto  P.  Hisilton  and  Thomas  Stevenson  (two  of  the 
defendants),  their  executors,  &c. ;  and  devised  all  his  freehold 
messuages,  dwelling  houses,  tenements  and  hereditaments, 
situate  in  the  town  of  Stokesley,  unto  the  use  of  Hisilton  and 
Stephenson,  their  heirs  and  assigns  upon  trust,  as  soon  as 
might  be  after  his  decease,  to  sell  and  dispose  of  his  said  real 
and  personal  estate  and  effects  for  the  best  price  that  could  be 
reasonably  had  or  gotten  for  the  same ;  and  directed  his  trustees, 
and  the  survivor,  &c.,  to  stand  possessed  of  the  money  to  arise 
and  be  produced  by  the  sale,  upon  trust,  to  pay  such  debts  as 
he  might  owe  at  the  time  of  his  decease,  his  funeral  expense-} 
and  the  following  legacies:  viz.,  to  his  wife  40/.  to  be  paid 
immediately  upon  his  decease ;  to  his  son  Thomas  Smith  10'. 
to  be  also  paid  immediately  after  his  decease  ;  to  his  son  Joseph 
Smith  (a  defendant)  8001. ;  to  his  son  Bobert  Smith  1,000/. ; 
and  to  his  niece  Mary  Potter  401.  The  three  last  legacies  to  be 
paid  at  the  end  of  six  calendar  months  after  his  decease,  without 
interest,  if  they  should  be  living  but  not  otherwise.  And,  upon 
further  trust,  to  pay  testator's  nephew-in-law  Thomas  Caxton 
40/.  to  be  paid  at  the  age  of  21  years,  and  subject  thereto  and 
to  the  provisoes  in  his  will;  upon  trust,  to  pay  the  ultimate 
residue  or  surplus  to  his  wife,  her  executors,  &c.  And  the 
[  *^8s  ]  testator  by  his  will  further  *gave  and  devised  all  his  other  free- 
hold closes  or  parcels  of  ground  in  the  township  or  parish  of 
Stokesley,  known  by  the  name  of  Mill  Biggs,  unto  Hisilton  and 
Stephenson,  their  heirs  and  assigns,  upon  trust,  to  receive  the 


VOL.D.]        1819.    CH.    4  HADDOCK,  485—486.  821 

profits  thereof,  and  to  pay  the  same  to  his  wife  during  her  life ;       Smith 

and  after  her  death,  daring  the  life  of  his  son  Thomas,  to  pay     claztok. 

the  same  into  his  proper  hands,  &c. ;  and  after  his  said  son's 

decease,  that  his  said  trustees  should  stand  seised  of  the  said 

closes,  upon  trust,  to  sell  the  same,  and  to  apply  the  money 

arising  by  the  sale  to  and  amongst  Bobert  the  son  of  the  said 

testator's  son  Thomas,  and  all  or  every  other  child  or  children 

of  his  said  son  Thomas  lawfully  to  be  begotten,  in  equal  shares, 

to  be  considered  a  vested  interest  in  them  respectively  as  and 

whffli  ihey  should  attain  twenty-one ;  but  if  his  said  grandson, 

and  all  other  the  children  of  his  said  son  Thomas  thereafter  to 

be  bom,  should  die  before  any  of  them  attained  twenty-one 

years,  unmarried,  and  without  issue,  then  the  money  to  arise  by 

the  sale  of  the  said  closes  should  be  in  trust  for  the  testator's 

sons  Joseph  and  Bobert  (in  equal  shares),  their  executors,  &c. 

And  the  testator  further   gave  certain  other  freehold    elates, 

and  certain  leasehold  estates,  to  the  same  trustees  upon  trust, 

to  pay  an  annuity  of  272.  to  his  son  Thomas  during  the  life  of  his 

wife,  and  subject  thereto  to  pay  the  rent  and  profits  to  his  son 

Bobert  for  his  life ;  and  after  the  death  of  Bobert  to  sell  the  same, 

and  apply  the  produce  for  the  benefit  of  the  children  of  Bobert 

in    manner    therein    mentioned ;    and    if  there  should  be  no 

children  of  Bobert,  then   the  money  to   arise  from  the  sale 

should  be  in  trust  for  his  the  testator's  sons  Thomas  and  Joseph 

in  equal  shares,  their  executors,  &c. 

The  testator  died  29th  February,  1816,  and  left  surviving  [  486  ] 
Thomas  Smith  his  eldest  son  and  heir-at-law ;  and  also  his  two 
other  children  Margaret  Smith  and  Joseph  Smith;  but  the 
testator's  wife,  and  his  son  Bobert,  and  also  his  grandson 
Bobert  (the  son  of  the  testator's  son  Thomas),  died  in  the  life- 
time of  the  testator.  The  legacies  bequeathed  to  them  having 
lapsed,  the  other  specific  and  pecuniary  legacies  and  debts  charged 
upon  the  testator's  freehold  estate,  in  aid  of  his  personal  estate, 
were  very  small,  and  were  paid  out  of  his  personal  estate,  which 
was  more  than  sufficient  for  the  payment  of  the  same. 

Thomas  Smith,  the  son,  died  14th  June,  1816,  without  issue, 
having  previously  made  his  will,  but  not  attested,  so  as  to  pass 
real  estates  in  favour  of  the  plaintiff,  his  wife,  and  others ;  and 
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Smith  the  wife  filed  the  present  bill  to  obtain  a  decision  as  to  the  effect 
Claztov.  of  the  will  of  Thomas  Smith  the  elder,  and  the  questions  were : 
1st.  Under  the  first  devise,  whether,  as  the  debts  and  legacies 
were  paid  from  the  personal  estate,  and  the  wife  was  dead, 
Thomas,  the  heir  of  the  testator,  took  the  estates^  as  land  which 
descended  to  his  heir ;  or  as  money,  which  passed  to  his  per- 
sonal representative  ? 

2nd.  Under  the  second  devise,  whether,  as  the  testator's  son 
Bobert  had  died  in  his  life-time,  the  moiety  of  the  produce  of 
the  sale,  which  was  given  to  him,  and  being  lapsed  by  his 
death,  vested  in  Thomas  as  the  heir  of  the  testator,  was  to  be 
considered  as  land  descending  to  the  heir  of  Thomas :  or  as  part 
of  the  personal  estate  of  Thomas  ? 

I  *S7  ]  8rd.  Under  the  third  devise,  whether  the  moiety  of  the  pro- 

dace  of  the  sale,  which  Thomas  the  heir  took  by  limitation, 
upon  failure  of  Bobert  and  his  children,  was  also  to  be  con- 
sidered as  land  descending  to  the  heir  of  Thomas ;  or  as  part  of 
the  personal  estate  of  Thomas  ? 

Mr.  BeUf  and  Mr.  Willis,  for  the  plaintiff. 

Mr.  Sugden,  for  the  executors  of  Thomas  Smith  and  son,  in 
the  same  interest : 

The  real  estate  at  Stokesley,  first  devised,  "^  *  is  part  of 
the  personal  estate  of  Thomas  the  son,  and  he  being  dead,  the 
estate  must  be  sold,  and  the  produce  paid  to  his  executors,  to 
be  applied  according  to  the  trusts  of  his  will.  Several  cases 
establish  this  doctrine:  Levet  v.  Needham,\  Hewit  v.  Wright ^t 
Fletcher  v.  Ashbumer,^  Wright  v.  Wright.\\  [The  estate  called 
Mill  Biggs,  falls  within  the  same  principle;  and  the  same 
principles  apply  to  the  moiety  given  to  Thomas  under  the  third 
devise.] 

[488]  Mr.    WethereU,  and    Mr.   Wilbraham,   for    the  defendant 

Joseph  Smith : 

If  the  testator  has  directed  a  conversion  out  and  out,  the 

t  2  Vem.  138.  S  Ibid.  497. 

t  1  Br.  0.  0.  86.  II  10  B.  R.  161  (16  Ves.  188). 
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eonclusion  would  be  as  contended  for  on  the  part  of  the  Smitu 
plaintiff ;  but  the  question  is,  whether  on  the  face  of  this  will  an  claztok. 
intention  can  be  inferred  that  there  should  le  such  a  conver- 
sion ;  or  whether  it  was  only  to  be  converted  for  a  particular 
partial  purpose  ?  In  the  latter  case,  if  by  deaths  in  the  life- 
time of  the  testator,  and  payment  of  the  debts  and  legacies  out 
of  the  personal  estate,  the  conversion  became  unnecessary,  the 
estate,  or  so  much  as  was  not  necessary  to  be  converted  for  the 
purposes  of  the  will,  results  as  real  estate  to  the  testator's  heir- 
at-law,  and  will  descend  to  his  heir.  By  the  first  devise  a  con- 
version was  directed  only  for  a  particular  partial  purpose,  the 
payment  of  debts  and  legacies,  and  the  residue  was  given  to  the 
wife,  who  died  in  the  testator's  life-time;  and  as  it  is  not 
wanted  either  for  debts  or  legacies,  or  to  satisfy  the  gift  to  the 
wife,  the  estate  results  as  real  estate  to  the  heir-at-law ;  and  on 
his  death  ^passes  as  such.  So  also  on  the  same  principle  a  [  ^489  ] 
moiety  of  the  estate,  given  by  the  second  and  third  devise, 
passes  to  the  real  representative  of  the  heir.  In  the  cases  cited, 
there  was  a  clear  and  manifest  intention  that  the  conversion 
should  be  out  and  out.    ♦     *     * 

The  case  was  afterwards  re-argued,  as  to  the  first  devise  only, 
by  Mr.  Sugden  and  Mr.  WUhraham. 

[A  great  number  of  old  cases  were  cited    on  the  second 
argument  to  which  it  is  no  longer  necessary  to  refer.] 

The  Vicb-Chancbllor  :  [  *9i  ] 

The  inaccuracy  of  some  expressions  which  are  to  be  found  in 
the  books,  has  created  much  of  the  difficulty  which  arises  in 
cases  of  this  kind.  I  have  anxiously  *considered  every  [  •492  ] 
authority  which  has  been  referred  to  ;  and  my  endeavour  has 
been  to  extract  from  them  certain  general  principles  which  may 
admit  of  clear  application.  Where  a  devisor  directs  his  real 
estate  to  be  sold,  and  the  produce  to  be  applied  to  particular 
purposes,  and  those  purposes  partially  fail,  the  heir  at  law  is 
entitled  to  that  part  of  the  produce  which  in  the  events  is  thus 
undisposed  of.  The  heir  at  law  is  entitled  to  it,  because  the 
real  estate  was  land  at  the  devisor's  death ;  and  this  part  of  the 
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Smith  produce  is  an  interest  in  that  land  not  effectually  devised,  and 
Olaxtom.  which  therefore  descends  to  the  heir.  It  is  for  this  reason  that 
the  produce  of  an  estate,  which  the  devisor  directs  to  be  sold, 
can  never  be  strictly  part  of  his  general  personal  estate.  If  a 
devisor  directs  such  produce  to  be  paid  to  his  executors,  and 
applied  as  part  of  his  personal  estate,  the  executors  take  it  as 
devisees.  Every  person,  taking  an  interest  in  the  produce  of 
land  directed  to  be  sold,  is  in  truth  a  devisee,  and  not  a  legatee. 
A  devisor  may  give  to  his  devisee,  either  land,  or  the  price  of 
land,  at  his  pleasure  ;  and  the  devisee  must  receive  it  in  the 
quality  in  which  it  is  given,  and  cannot  intercept  the  purpose  of 
the  devisor.  If  it  be  the  purpose  of  the  testator  to  give  land  to 
the  devisee,  the  land  will  descend  to  his  heir  ;  if  it  be  the 
purpose  of  the  devisor  to  give  the  price  of  land  to  the  devisee,  it 
will,  like  other  money,  be  part  of  his  personal  estate.  Under 
every  will,  when  the  question  is,  whether  the  devisee  or  the  heir 
failing,  the  devisee  takes  an  interest  in  land,  as  land  or  money, 
the  true  enquiry  is,  whether  the  devisor  has  expressed  a  purpose 
that,  in  the  events  which  have  happened,  the  land  shall  be 
converted  into  money  ?  Where  a  devisor  directs  his  land  to  be 
[  *^9S  1  sold,  and  the  produce  divided  "^between  A.  and  B.  the  obvious 
purpose  of  the  testator  is,  that  there  shall  be  a  sale  for  the 
convenience  of  division  ;  and  A.  and  B.  take  their  several 
interests  as  money,  and  not  land.  So,  if  A.  dies  in  the  life-time 
of  the  devisor,  and  the  heir  stands  in  his  place,  the  purpose  of 
the  devisor,  that  there  shall  be  a  sale  for  the  convenience  of 
division,  still  applies  to  the  case  ;  and  the  heir  will  take  the 
share  of  A.  as  A.  would  have  taken  it — as  money,  and  not  land. 
But  in  the  case  put,  let  it  be  supposed  that  A.  and  B.  both  die  in 
the  life-time  of  the  devisor,  and  the  whole  interest  in  the  land 
descends  to  the  heir ;  the  question  would  then  be,  whether  the 
devisor  can  be  considered  as  having  expressed  any  purpose  of 
sale  applicable  to  that  event,  so  as  to  give  the  interest  of  the  heir 
the  quality  of  money.  The  obvious  purpose  of  the  devisor  being, 
that  there  should  be  a  sale  for  the  convenience  of  division 
between  his  devisees,  that  purpose  could  have  no  application  to 
a  case  in  which  the  devisees  wholly  failed,  and  the  heir  would 
therefore  take  the  whole  interest  as  land. 
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To  apply  these  principles,  which  I  apprehend  to  be  the  true       Smith 
result  of  all  the  aathorities,  to  the  present  case :  under  the  first     claxtoit. 
devise,  the  estate  is  directed  to  be  sold,  and  the  produce  applied 
m  aid  of  the  personal  estate,  in  payment  of  debts  and  legacies ; 
and  the  surplus  is  given  to  the  wife.    The  debts  and  legacies  are 
foUy  paid  out  of  the  personal  estate ;  and  the  wife  dies  in  the 
testator's  life-time.    The  whole  interest  thus  resulted  to  Thomas 
the  heir ;  and  the  devisor's  purpose  of  sale  being  plainly  for  a 
distribution,  according  to  the  will,  has  no  application  to  the 
events  which  *have  happened,  and  Thomas  took  the  estate  as      [  *4M  ] 
land,  which  descends  in  that  character  to  his  heir. 

Under  the  second  devise,  there  is  an  obvious  purpose  of  sale 
for  the  convenience  of  division  between  the  sons  of  Thomas,  or 
failing  them,  between  the  devisor's  sons  Joseph  and  Robert. 
The  only  son  of  Thomas,  and  the  devisor's  son  Bobert,  both  die 
in  the  devisor's  life-time,  and  Thomas  the  heir  becomes  entitled, 
by  lapse,  to  the  moiety  of  the  produce  intended  for  Robert.  The 
purpose  of  sale  for  convenience  of  division  still  applies  to  the 
events  which  have  happened,  and  this  moiety  is  not  land,  but 
jpersonal  estate  of  Thomas  the  heir. 

Under  the  third  devise,  there  is  the  same  obvious  purpose  of 
sale ;  first,  for  a  division  between  the  children  of  Robert :  and 
"hiling,  then  between  Thomas  the  heir  and  Joseph.  There  were 
no  children  of  Robert,  but  the  purpose  of  sale  remains ;  and  this 
moiety  also  is  not  land,  but  personal  estate  of  Thomas  the  heir. 

Under  both  these  last  devises,  Thomas  the  heir  might,  by 
:agre6ment  vrith  his  brother  Joseph,  have  elected  to  take  his 
interest  as  land,  but  no  such  point  is  raised  in  the  pleadings,  nor 
3xeihBtB.9Lnj  facts  before  the  Court  to  that  efiiect. 
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„""•  BEOWNE  V.  GROOMBEIDGE. 

Dec  16. 

,      ^  ^,  (4  Maddook,  495—502.) 

Leach,  V.-C.  ^  '  ' 

[  496  ]  The  testator  gave  to  his  wife  all  his  ready-money  and  banknotes- 

which  he  should  have  about  his  person,  or  at  his  residenoe,  at  his  death. 
He  gave  specifically  to  others  his  exchequer  bills,  stock,  &c.  He  became 
insane  two  years  before  his  death,  and  during  that  time  two  large  sums 
of  money,  amounting  to  near  H.OOOl.  which  had  been  paid  at  his  house, 
were  laid  out  for  him  in  stock  and  exchequer  bills :  this  was  a  due 
conversion  of  the  money;  and  the  specific  legatees  of  the  stock  and 
exchequer  bills  will  be  entitled  to  it. 

The  testator  gives  specifically  parts  of  his  personal  estate,  chargeable 
with  his  debts  and  legacies,  and  gives  the  residue  of  his  personal  estate- 
to  another  who  dies  in  his  life-time,  the  debts  and  legacies  fall  upon  the- 
specific  gift,  and  not  upon  the  lapsed  residue.f 

This  cause  came  on  for  further  directions  apon  the  Master's 
report,  by  which  it  appeared,  that  H.  H.  Browne  by  his  will,. 
dated  the  18th  day  of  February,  1818,  bequeathed  unto  his  wife 

[  ^496  J  E.  Browne,  *  *  *for  her  own  sole  use,  the  ready-money  and 
banknotes  which  he  should  have  about  his  person,  or  in  or  about 
his  usual  residence  at  the  time  of  his  decease ;  or  in  case  of  hi& 
decease  at  any  other  place  than  his  usual  residence,  he  also  gave 
to  his  said  wife  all  the  money  and  banknotes  which  he  should 

r  497  I  have  with  him.  *  *  [And  the  said  testator  also  bequeathed 
to  his  executors]  all  his  exchequer  bUls,  money  at  the  bankers, 
and  all  and  every  the  sum  and  sums  of  money  due  or  to  become 
due  to  him  on  any  policy  or  policies  of  insurance  on  his  life,  or 
on  the  life  of  William  Johnson ;  and  all  sum  and  sums  of 
money,  parts,  shares  and  proportions  of  and  in  the  public  stocks 
or  funds  to  which  he  should  or  might  be  entitled  at  the  time  of 
his  decease,  whether  standing  in  his  own  name,  or  in  that  of  any 
other  person  or  persons  in  trust  for  him ;  and  all  and  every  the 
debt  or  debts,  sum  or  sums  of  money,  due  and  owing  to  bim  bj- 
any  person  or  persons  whomsoever,  or  upon  what  securitj- 
soever,  upon  trust ;  thereout  in  the  first  place,  within  one  week 
after  his  decease,  to  pay  to  his  said  wife  200Z.  lawful  money 

t  The  decision  on  this  point  was  not      31  Ch.  Diy.  56,  55  L.  J.  Oh.  185. — 
followed  in  Kil/ord  y.  Blaney  (1885)      0.  A.  8. 
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of  Great  Britain,  and  then  to  pay  his  debts,  funeral  and  testa- 
mentary expenses ;  and  after  making  the  said  payments,  to  pay 
certain  legacies  ;  *  *  and  subject  to  and  chargeable  with 
such  payments  *  *  to  call  and  get  in  and  convert  the  same  into 
money,  [and  invest  the  same  as  therein  mentioned  and  hold  the 
same  in  trust  for  his  said  wife  during  her  life,  and  after  her 
decease  to  raise  thereout  the  sum  of  1,000Z.,  and  pay  the 
same  as  therein  mentioned,  and  subject  thereto,  upon  trust,  to 
transfer  the  trust  funds]  ^equally  unto  and  among  and  between 
all  and  every  the  child  and  children  lawfully  begotten  of  his  the 
said  testator's  nephews  and  niece,  J.  H.  Browne,  N.  Browne, 
W.  E.  Browne,  and  H.  H.  Browne,  and  M.  A.  Woods,  by  their 
then  or  late  respective  wives  and  husband,  such  children  to  take 
per  capita  and  not  per  stirpes,  in  manner  as  in  the  said  will 
mentioned.  And  the  testator  gave  and  bequeathed  all  the  rest 
and  residue  of  his  estate  and  effects  to  his  said  wife ;  and  he 
appointed  the  defendants,  Groombridge  and  Nelson,  executors  of 
his  will. 

The  Master  further  found,  that  the  testator's  wife  died  on  the 
10th  day  of  September,  1817,  in  the  lifetime  of  the  testator, 
whereby  the  several  legacies  and  bequests  to  her,  contained 
in  the  said  testator's  said  will,  became  lapsed  ;  and  that  the  said 
testator  died  on  the  18th  day  of  November,  1817  ;  and  that  the 
defendants,  Groombridge  and  Nelson,  proved  his  will. 

The  Master  further  found,  that  the  said  testator  was  incapable 
of  managing  his  affairs  from  the  15th  October,  1816,  up  to  the 
time  of  his  decease  ;  and  that  during  such  incapacity,  (viz.)  on  or 
about  the  27th  day  of  October,  1816,  the  said  defendant  Nelson 
received  from  the  said  testator's  wife  the  sum  of  1,700Z.,  being 
money  belonging  to  the  said  testator ;  and  that  Nelson,  by  her 
direction,  laid  out  and  invested  the  said  sum  of  IJOOL  together 
with  an  additional  sum  of  51.  Is.  6d.  of  his  own  money,  (which  he 
afterwards  reimbursed  to  himself,)  in  the  purchase  of  the  three 
several  sums  of  844Z.  17«.  6d.  Navy  Five  per  cent.  Annuities,  613i. 
Bank  Four  per  cent.  Annuities,  and  400/.  Three  per  cent.  Con- 
solidated Annuities,  in  the  name  of  the  *said  testator,  and  which 
respectively  formed  part  of  the  sums  of  11,000Z.  Navy  Five  per 
cent.  Annuities,  18,0(X){.  Bank  Four  per  cent.  Annuities,  and  8,000Z. 
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Three  per  cent.  Consols,  respectively  standing  in  the  name  of  the 
said  testator  at  the  time  of  his  decease.  And  that  daring  such 
incapacity  of  the  said  testator,  (viz.)  on  or  about  the  11th  day 
of  September,  1817,  the  said  defendant  Nelson  also  possessed  the 
sum  of  1,608Z.  lU.  6d.  (being  the  amount  of  ready  money 
found  by  him  in  the  testator's  iron  chest,  and  otherwise ; ) 
and  that  Nelson  laid  out  and  invested  the  sum  of  1,2191.  8«.  &d, 
part  thereof,  in  the  purchase  of  certain  Exchequer  bills. 
The  questions  were,  first,  as  to  the  several  sums  of  stock  and 
Exchequer  bills  last  mentioned  in  the  report,  whether  they  were 
to  be  considered  as  being  in  the  state  in  which  they  were  found 
at  the  testator's  decease,  or  (reference  being  had  to  his 
incapacity  at  the  times  when  they  were  respectively  converted,) 
to  be  taken  as  ready  money  in  his  house ;  and  as  such,  to  have 
been  comprised  in  the  bequest,  which  lapsed  by  the  death  of  the 
testator's  wife,  and  passed  to  the  next  of  kin  ? 

Mr.  Bell,  and  Mr,  Merivale,  for  the  children  of  the  testator's 
nephews  and  nieces : 

The  parties  specifically  entered  to  the  Bank  stock  and 
Exchequer  bills,  under  the  clause  in  the  will  to  that  effect, 
above  stated. 

Mr.  Roupell,  for  the  next  of  kin,  in  support  of  the  petition, 
that  they  were  to  be  taken  as  ready  money. 


The  Yice-Chancellob  held,  that  they  must  be  taken  in  the 
[  *60i  ]  state  in  which  they  were  found  at  the  testator's  *death,  and 
passed  to  the  children,  as  included  in  the  specific  bequest  of 
stock  and  Exchequer  bills.  His  Honour  observed,  that  in  the 
bequest  to  the  wife  of  the  ready  money  and  banknotes  which  the 
testator  should  have  about  his  person,  or  in  or  about  his 
usual  residence,  at  the  time  of  his  decease,  he  could  contemplate 
only  the  floating  cash,  which  he  ordinarily  kept  about  him. 
That  it  was  the  duty  of  those  who  managed  the  testator's 
affairs,  during  his  incapacity,  to  act  as  a  provident  owner  would 
do,  and  not  to  leave  large  sums  of  money  unemployed.  That 
there  was  no  equity  between  legatees;    and  as  between  them 
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property  daly  converted  most  be  taken  in  the  state  and  character 
in  which  it  is  found  at  the  death  of  the  testator. 

The  second  question  was,  whether  the  debts  or  legacies  were  so 
charged  on  the  specific  fund,  as  to  be  only  payable  out  of  that 
fund ;  or  whether  they  were  not  to  be  paid  in  the  first  instance 
out  of  the  residuary  estate,  and  the  specific  fund  only  to 
be  considered  as  charged  in  aid. 

Mr.  Beli,  and  Mr.  Merivale  in  support  of  the  latter 
proposition  cited  Waring  v.  Ward,\  and  a  late  case  in  the 
Exchequer  of  Noel  v.  Lord  Henley ^l  in  which  the  Lobd  Chief 
Babon  acted  upon  Waring  v.  Ward.  [Mr.  Shadwell  was  in  the 
case  in  the  Exchequer,  and  being  applied  to,  confirmed  Mr. 
BelTs  statement.] 

The  Yicb-Chancbllob  held,  that  by  the  clear  expressions  of 
the  will,  the  debts  and  legacies  were  immediately  ^charged  upon 
that  part  of  the  personal  estate  which  was  comprised  in  the 
specific  gift.  That  Waring  v.  Ward  was  the  case  of  a  devisee 
of  a  real  estate,  who  is  entitled  to  the  aid  of  the  personal  estate. 

The  third  question  was,  whether,  under  the  bequest  to 
children,  children  bom  after  the  testator's  wife's  death  were 
included?  § 

Mr.  Bell,  and  Mr.  Merivale,  contended,  that  the  legacies 
were  vested  immediately,  though  payable  infiUuro;  and  argued, 
that  they  could  not  be  open  to  let  in  after-bom  children. 

Mr.  Wyatt,  for  the  after-bom  children. 

Mr.  Beames  appeared  for  the  executors. 

The  Yice-Chancelllob  held,  that  all  and  every  the  children  of 
his  nephews  and  niece  lawfully  begotten,  would  include  children 
bom  after  the  death  of  the  widow.  A  question  arising  on  the 
further  directions  as  to  costs,  whether  they  were  not  included  in 


t  5ILB,  130  (5  Ves.  670). 
t  See  18  B.  B.  739. 
§  As  the  widow  died  a  few  weeks 
before  the  testator,  the  bequest  to 


children  clearly  appears  to  have  been 
a  bequest  to  a  class  ascertainable  at 
the  testator's  death.— 0.  A.  S. 
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'^  testamentary  expenses/'  the  payment  of  which  were  directed 
out  of  the  specific  bequest  of  stocks,  &c.  the  Yice-Ghancbllob 
held,  that  they  were  not  included,  the  words  "testamentary 
expenses"  being  confined  to  the  usual  charges  of  probate,  &c.t 
And  that  the  costs  must  therefore  be  paid  out  of  the  residuary 
estate. 


t  But  the  ezpresBion  is  now  held  to 
in  dude  the  ooste  of  an  administration 


Buit,  Penny  Y,  Penny  (1879)  11  Glu 
D.  440,  48  L.  J.  Oh.  691,-0.  A.  S. 
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WILSON  V.  JOHN  MILLER  DICKSON,  JAMES  isia. 

PATTERSON,  and   JOHN  WILLIAM  DICKSON.        ^^• 

(2  Bam.  &  Aid.  2—16.)  t  2  J 

In  an  action  against  several  defendants,  as  ship-owners,  for  damage 
sostained  by  the  loss  of  goods  laden  on  board  their  ship,  it  was  held  that 
by  the  d3  Geo.  III.  c.  159,  s.  l,t  they  were  not  liable  in  that  character 
beyond  the  value  of  the  ship  and  freight  due  or  to  grow  due,  although 
the  loss  was  occasioned  by  the  misconduct  of  one  of  the  defendants,  who 
I  both  master  and  part-owner. 


Action  against  the  defendants,  as  ship-owners.  The  declara- 
tion was  in  tort,  and  stated,  that  the  plaintiff  had  shipped  goods 
on  board  defendants*  ship,  to  be  delivered  at  Senegal ;  that  de- 
fendants received  the  same  for  that  purpose,  yet  that  they  did 
not  deliver  ♦them,  and  that  the  goods  were,  by  their  negligence,  [  •s  ] 
lost  to  the  plaintiff.  There  was  also  a  count  in  trover.  Plea, 
Not  guilty.  At  the  trial  of  the  cause,  before  Lord  Ellenbobough, 
at  the  sittings  after  Michaelmas  Term,  1816,  a  verdict  was  found 
for  the  plaintiff,  damages  20,0002.,  subject  to  the  award  of  an 
arbitrator,  who  ordered  the  damages  to  be  reduced  to  the  sum 
of  8,196^.  10s.,  subject  to  the  opinion  of  the  Court,  upon  three 
points;  and  those  points  having  been  stated,  the  Court  were 
pleased  to  direct,  that  they  should  come  on  for  argument  in  the 
form  of  a  special  case,  the  facts  of  which  were  stated  in  the  award 
as  follows. 

The  defendants  were  joint-owners  of  the  ship  Hope,  which  on 
the  19th  day  of  October,  1814,  was  chartered  by  memorandum, 
not  under  seal,  to  the  plaintiff,  by  the  defendant,  Patterson,  therein 
described  as  master  and  part-owner,  on  a  voyage  to  the  coast  of 

t  The  language  of  this  Act  (now  importance  in  applying  the  section 

repealed),  if  varied  in  the  later  Act  of   the    last-mentioned    Act.      The 

of  1854  (17  &  18  Vict.  0.    104,  s.  point  on  which  this  case  was  cited, 

d04) ;  and  the  effect  is  considerably  in  Stoomvaart  MaaUchappy  Nederland 

altered  by  the  Act  of  1894  now  in  y.  P.  <f;  0.  8.  N.  Co.  (H.  L.  1882) 

force,  57  &  58  Yict.  c.  60,  s.  503.  7  App.Cas.  795,  810,  52L.  J.  Adm.  1, 

But  the  decision  on  the  first  point  cannot  arise  under  the  Act  now  in 

in  the  above  case,  may  still  be  of  force. — ^E.  C. 
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WiLsoK  Africa  and  back ;  the  ship  was  to  proceed  to  such  ports  there  as 
DioiBON.  ^^^  plaintiffs  should  direct,  the  charter  containing  a  stipulation, 
that  the  freight  was  to  be  so  much  per  ton,  register  measurement 
per  calendar  month,  two  months'  freight  to  be  paid  on  the  day 
the  ship  should  depart  from  Gravesend,  in  prosecution  of  the 
voyage.  The  plaintiff,  in  pursuance  of  this  charter-party,  shipped 
goods  to  a  very  considerable  amount,  and  directed  them  to  be 
carried  to  Senegal  and  Goree.  The  ship,  in  prosecution  of  the 
voyage,  sailed  from  Gravesend,  on  the  7th  day  of  November, 
1814,  and  two  months'  freight,  amounting  to  456Z.  10«.,  was 
then  paid.  On  the  8th  day  of  January,  1815,  the  ship  was 
captured  by  an  American  privateer,  and  plundered  of  several 
parts  of  her  cargo  and  ship's  stores;  the  captors  took  out  all 
the  crew  except  the  master  and  his  son,  and  placed  a  prize- 
[  H  ]  ^master  and  seven  men  on  board  her,  with  orders  to  carry  her 
to  Salem,  in  the  United  States ;  but  a  gale  of  wind  coming  on, 
which  made  it  doubtful  whether  she  would  be  able  to  reach 
America,  the  captain  prevailed  on  the  prize-master  to  bear  up 
for  Bermuda,  on  the  promise  that  he  and  his  men  should  not  be 
made  prisoners.  On  the  22nd  of  February  she  made  Bermuda, 
into  which  she  was  conducted  by  his  Majesty's  ship  Oanymede, 
who  instituted  proceedings  in  the  Admiralty  Court  there  for 
salvage,  and  obtained  a  decree  for  one-sixteenth  of  the  value 
of  ship  and  cargo,  for  assistance,  but  not  as  salvage.  On  the 
8th  day  of  March  the  part  of  the  cargo  which  had  not  been 
plundered  by  the  Americans  was  sold  at  Bermuda.  The  ship 
was  afterwards  repaired,  and  took  in  a  cargo  for  Liverpool,  for 
which  the  captain  received  "a  considerable  freight.  At  the  trial, 
it  was  endeavoured  to  be  shewn  on  the  part  of  the  defendants, 
that,  from  the  situation  of  the  ship  and  cargo  on  her  arrival  at 
Bermuda,  it  was  not  possible  to  prosecute  the  voyage,  and  that 
the  sale  of  the  cargo  therefore  became  necessary,  but  Lord 
Ellenborouqh  delivered  his  opinion,  that  in  any  event  the 
sale  was  unauthorized,  and  that,  therefore,  if  it  was  shewn 
that  the  voyage  could  not  be  proceeded  in,  the  plaintiff  was 
entitled  to  a  verdict  against  the  defendant  Patterson,  upon  the 
count  in  trover ;  and  upon  the  reference  being  agreed  upon,  it 
was  understood,  that  the  arbitrator  was  in  the  first  instance  to 
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inquire,  whether  the  voyage  could  have  been  prosecuted,  and  Wilsok 
according  to  the  result  of  that  inquiry  the  verdict  was  to  be  dickbon. 
entered  against  all  the  defendants,  or  against  the  defendant 
Patterson  only.  The  arbitrator,  after  hearing  the  evidence, 
was  of  opinion  that  the  plaintiff  was  entitled  *to  his  verdict  [  ^^  ] 
against  all  the  defendants.  But  with  respect  to  the  amount  of 
the  damages  questions  of  law  arose,  on  which  the  parties  wished 
for  the  opinion  of  the  Court,  and  the  arbitrator  stated  the  facts 
so  as  to  raise  those  points.  The  plaintiff  contended,  first,  that 
inasmuch  as  the  master  of  the  ship  was  in  this  instance  a  part- 
owner,  the  case  was  not  within  the  statute  of  the  58  Geo.  III.  c. 
159.  Upon  this  point,  the  arbitrator  was  of  opinion  against  the 
plaintiff,  but  stated,  that  if  his  opinion  was  incorrect,  the  damages 
ought  to  have  been  increased  to  the  sum  of  6,000{.  The  next 
question  that  arose  was,  admitting  the  case  to  be  within  the 
statute,  at  what  period  the  value  of  the  ship  was  to  be  taken : 
whether  at  the  time  of  the  cargo  being  put  on  board,  or  at  the 
time  the  cause  of  action  arose ;  viz.  when  the  voyage  was  aban- 
doned. If  the  latter  period  was  taken,  then  from  the  deprecia- 
tion of  the  value  of  shipping,  on  account  of  the  peace  with 
America  having  taken  place,  and  from  the  damage  which  the 
ship  had  received  in  the  voyage,  which  damage  however  was 
covered  by  an  insurance,  the  value  was  considerably  reduced. 
The  arbitrator  thought  that  the  value  at  the  time  when  the 
cargo  was  put  on  board,  and  which  was  the  sum  for  which  the 
persons  shipping  goods  were  entitled  to  consider  the  owners  as 
responsible,  was  the  proper  value,  and  awarded  accordingly,  but 
stated,  that  if  his  opinion  in  this  respect  were  incorrect,  the  de- 
fendants were  entitled  to  a  deduction  of  750L,  for  the  deprecia- 
tion in  the  value  of  shipping  in  general,  and  to  a  further  deduc- 
tion of  250/.  for  the  damage  sustained  by  the  ship  on  the  voyage, 
if  the  Court  should  think  that  that  ought  also  to  be  deducted 
from  the  value. 

The  only  remaining  question  was,  as  to  the  sum  of  *456/.  10«.,        L  ^6  ] 
the  two  months'  freight,  before  stated  to  have  been  paid  on  the 
ship's  sailing  from  Gravesend.     This,  the  defendants  contended, 
could  not  be  considered  as  freight  due  or  to  grow  due,  and  there- 
fore ought  not  to  be  included  in  the  amount  of  the  damages ; 
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WiLBOK      and  if  they  were  right  on  this  point,  the  arbitrator  stated,  that 
DioKBON.     ^^7  ^6^6  entitled  to  the  deduction  of  that  sum,  as  it  was  in- 

eladed  in  the  amount  for  which  the  verdict  was  by  his  award  to 

be  entered. 

Ricliardson,  for  the  plaintiff.     *     *     * 
[  8  ]  Scarlett,  contra.     *     *     * 

[  10  J        Baylby,  J. : 

This  was  |i  special  action  on  the  case  brought  by  the  plaintiff 
against  the  defendants  as  joint-owners  of  the  ship  Hope,  on 
account  of  the  loss  of  certain  goods  therein  laden  belonging  to 
the  plaintiff;  the  nature  of  the  loss  was,  the  improper  sale  (by 
Patterson  the  captain  and  part-owner)  of  those  goods  in  the 
course  of  the  voyage :  the  cause  was  referred,  and  the  arbitrator 
has  by  his  award  submitted  for  the  consideration  of  the  Court 
three  questions  which  arise  upon  the  58  Geo.  III.  c.  159.  The 
first  question  is,  whether,  inasmuch  as  there  was  fault  or  negli- 
gence on  the  part  of  one  of  the  three  owners,  that  takes  away 
the  protection  given  by  the  statute  to  the  other  part-owners? 
and  supposing  his  fault  does  not  take  away  from  the  others 
[  •!!  ]  (who  are  sued  jointly  with  him)  the  protection  *of  this  statute, 
the  second  question  is,  whether  the  value  of  the  ship  in  this  Act 
of  Parliament  is  the  value  at  the  time  of  the  loss,  or  at  the  time 
when  the  ship  commenced  her  voyage  ?  and  the  third  question 
is,  whether,  under  the  words  "  freight  due  or  to  grow  due,"  that 
part  of  the  freight  which  was  paid  by  anticipation  is  to  be  taken 
into  the  account  ?  Upon  the  first  point  the  arbitrator  was  of 
opinion  that  upon  the  true  construction  of  this  Act,  the  defen- 
dants  being  sued  jointly,  and  no  fault  being  imputable  to  more 
than  one  of  them,  in  the  form  in  which  this  action  was  brought 
the  defendants  were  entitled  to  the  benefit  of  the  Act,  and  were 
not  responsible  beyond  the  value  of  the  ship  and  freight.  And 
in  this  respect  it  seems  to  me  the  arbitrator  came  to  the  proper 
conclusion.  The  object  of  this  Act  of  Parliament  is  to  limit  the 
responsibility  of  ship-owners,  and  the  words  of  the  first  section  are, 
"that  no  person  or  persons  who  is,  are,  or  shall  be  owner  or  owners. 


V01I.XX.]         1818.    K.  B.    2  B.  &  ALD.  11—12,  385 

or  part-owner  or  owners  of  any  ship  or  vessel^  shall  be  subject      Wilson 
or  liable  to  answer  for  or  make  good  any  loss  or  damage  arising     dicksov. 
or  taking  place  by  reason  of  any  act,  neglect,  matter  or  thing 
done,  omitted  or  occasioned,  without  the  fault  or  privity  of  such 
owner  or  owners,  which  may  happen  to  any  goods,  wares,  mer- 
chandize, or  other  things,  laden  or  put  on  board  the  same  ship 
or  vessel,  or  which  may  happen  to  any  other  ship  or  vessel,  or 
to  any  goods,  wares,  merchandize,  or  other  things  being  in  or  on 
board  of  any  other  ship  or  vessel  further  than  the  value  of  his  or 
their  ship  or  vessel,  and  the  freight  due  or  to  grow  due  for  and 
during  the  voyage  which  may  be  in  prosecution,  or  contracted 
for  at  the  time  of  the  happening  of  such  loss  or  damage."    The 
Act  therefore  ^contemplated  two  descriptions  of  losses,  the  one       [  ^12  ] 
a  loss  or  damage  to  the  cargo  laden  on  board  the  ship,  the  other 
a  loss  or  damage  to  an  unconnected  ship  or  her  cargo.    This  is 
not  the  first  Act  of  Parliament  which  limited  the  responsibility 
of  ship-owners :  for  the  7  Geo.  11.  c.  15  was  an  Act  passed  for  the 
same  purpose,  but  the  words  "  part-owner  or  owners  "  were  cer- 
tainly not  used  in  that  statute,  and  I  rather  think  they  are  for 
the  first  time  introduced  into  this  Act.    Without  however  con- 
sidering whether  those  words  were  previously  introduced  into 
any  intermediate  statute  or  not,  it  is  clear  that  the  use  of  them 
in  this  Act  shews  an  anxiety  on  the  part  of  the  Legislature  to 
explain  the  words  "  owner  or  owners,**  used  in  the  7  Geo.  II.  c.  15, 
and  to  give  a  protection  to  part-owners  which  might  not  have 
been  given  under  the  general  words  owner  or  owners.    Indeed 
it  seems  as  if  those  terms  were  introduced  as  a  legislative  expo- 
sition of  the  words  "  owner  or  owners  "  as  used  in  the  former 
statute.    It  is  admitted  that  the  words  in  the  first  section  are 
sufficiently  large  to  give  the  protection  of  the  statute  to  these 
defendants,  but  it  is  said  that  the  object  of  the  statute  was 
to  protect  the  owners  against  the  acts  of  their  servants,  and  not 
against  their  own  acts ;  that  this  is  a  loss  occasioned  by  the  act 
of  one  of  several  partners,  and  that  therefore  the  whole  are 
liable.    But  part-owners  though  jointly  liable  to  the  persons 
with  whom  they  contract  on  account  of  the  ship,  yet  in  many 
respects  stand  in  a  very  different  situation  from  that  of  partners ; 
and  for  this  amongst  other  reasons,  that  in  the  case  of  a  partner- 
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WiLsoK      Bhip  every  man  knows  who  his  partner  is,  but  when  one  part- 
DicKBov.    owner  sells  his  share,  the  remaining  part-owners  not  being  privy 
to  the  instrument  by  which  the  new  part-owners  are  created,  may 
f  *^*  ^      be  entirely  ignorant  *of  the  fact  who  the  person  is  who  has 
become  a  part-owner  with  them.    And  it  is  to  be  observed,  also, 
that  the  words  of  the  statute  are  ''  that  they  shall  not  be  liable 
for  any  act,  &c.  without  the  fault  or  privity  of  such  owner  or 
owners,'*  without  saying,  "  or  any  of  them."    So  that  it  seems 
that  the  true  construction  of  the  clause  is  this,  that  if  you  sue  a 
sole  owner,  and  the  fault  or  privity  were  in  him,  he  will  be  ex- 
cluded from  the  protection  of  the  statute :  but  if  you  sue  several 
owners,  then  the  words  applicable  to  that  case  are  ''  without  the 
fault  or  privity  of  such  owners,"  the  fair  and  true  construction 
of  which  is,  that  there  must  be  the  fault  or  privity  of  each.   The 
fourth  section  of  the  Act  seems  to  shew  that  that  is  the  right 
construction;   for  that  section  provides  that  ''nothing  shall 
lessen  or  take  away  any  responsibility  to  which  any  master  or 
mariner  of  any  ship  may  now  by  law  be  liable,  notwithstanding 
such  master  or  mariner  may  be  an  owner  or  part-owner,  &c." 
It  seems  to  me  that  the  meaning  of  that  clause  is,  that  if  the 
master  be  a  part-owner,  his  responsibility,  if  you  sue  him  in  his 
character  of  master  and  not  as  one  of  several  part-owners,  will 
not  be  affected  by  the  first  section  of  the  Act,  but  that  if  you  sue 
him  as  one  of  the  part-owners  with  the  other  part-owners,  the 
circumstance  of  the  loss  being  occasioned  by  his  fault  and  with 
his  privity  will  not  take  away  from  the  other  part-owners  the 
protection  which  the  first  section  of  the  statute  intended  to  give 
to  them. 


.[ifi]       Abbott,  J.: 

I  entirely  agree  in  the  opinion  delivered  by  my  brother 
Baylby,  on  the  different  points  of  this  case,  and  in  the  com- 
ments he  has  made  on  the  language  of  this  Act  of  Parliament : 
those  comments  are  so  full  and  so  clear  that  I  feel  it  unnecessary 
to  add  any  thing  upon  the  subject. 

HoLBOYD,  J«  concurred. 
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GIBBON   V.  MENDEZ.  isu. 

(2  Bam.  &  Aid.,  17—26.)  ^J^^- 

By  charter-party  the  freighter  coyenanted  to  pay  to  the  owner  freight  [  1^  ] 
at  and  after  the  rate  of  so  much  per  ton  per  month,  for  the  term  of  six 
months  at  least,  and  so  in  proportion  for  less  than  a  month,  or  for  such 
further  time  than  six  months  as  the  ship  might  be  detained  in  the 
seryice  of  the  freighter,  until  her  final  discharge,  or  imtil  the  day  of  her 
being  loet,  captured,  or  last  seen  or  heard  of ;  such  freight  to  be  paid  to 
the  commander  of  the  ship  in  manner  following,  viz.  so  much  as  might 
be  earned  at  the  time  of  the  arrival  of  the  ship  at  her  first  destined  port 
abroad,  to  be  paid  within  ten  days  next  after  her  arrival  there,  and  the 
remainder  of  the  freight  at  specific  periods :  Held,  that  this  constituted 
one  entire  covenant,  and  that  the  arrival  of  the  ship  at  her  first  destined 
port  abroad  was  a  condition  precedent  to  the  owner's  right  to  recover 
any  freight,  and  that  the  ship  having  been  lost  on  her  outward  voyage, 
the  owner  was  not  entitled  to  recover  freight  at  so  much  per  calendar 
month  to  the  day  of  the  loss. 

Covenant  on  a  charter-party  of  the  26th  September,  1817, 
l)€tween  the  plaintiff,  part-owner  of  the  ship  Indian,  (whereof 
John  Davison  was  commander,)  of  the  one  part,  and  the  defen- 
dant, described  as  acting  on  behalf  of  the  united  provinces  of 
Venezuela,  freighter  of  the  said  ship,  of  the  other  part;  by 
which  it  was  covenanted,  that  the  ship  should  receive  a  cargo  in 
London,  and  proceed  to  such  places  as  the  freighter  should 
direct,  and  there  unload  and  reload,  and  being  reladen  should 
return  to  London ;  that  the  ship  should  continue  in  the  service 
six  calendar  months  at  least,  to  commence  from  the  fourth  of 
October,  and  for  such  further  time  as  would  be  necessary  to 
complete  the  voyage.  The  covenant  upon  which  the  question  in 
this  case  depended,  was  in  the  following  words :  '^  And  further 
that  the  freighter  should  well  and  truly  pay  unto  the  owner, 
freight  for  the  use  of  the  ship,  at  and  after  the  rate  of  twenty- 
three  shillings  sterling  per  ton  per  calendar  month,  for  and 
during  the  term  of  six  calendar  months  at  the  least,  to  reckon 
and  be  accounted  from  the  4th  October,  1817,  and  so  in  pro- 
portion for  any  time  less  than  a  whole  calendar  month,  and  at 
and  after  the  like  rate  for  all  such  further  time  (if  any)  as  the 
ship  might  be  kept  and  ^detained  in  the  service  of  the  freighter,  [  *i8  ] 
and  until  her  final  discharge  in  the  port  of  London,  or  up  to 
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Gibbon      tbe  day  of  her  being  lost,  captured,  or  last  seen  or  heard  of ; 

MiNDcs.  such  freight  to  be  paid  to  the  commander  of  the  ship  for  the 
time  being,  in  cash,  in  manner  following ;  that  is  to  say,  so 
much  as  might  be  earned  at  the  time  of  the  arrival  of  the  ship 
at  her  first  destined  port  abroad^  to  be  paid  within  ten  days  next 
after  her  arrival  at  such  port^  and  previous  to  the  delivery  of  her 
cargo ;  and  at  the  expiration  of  every  calendar  month  after  that 
period  the  freight  then  due  was  to  be  paid  up  from  time  to  time, 
during  the  continuance  of  the  ship  in  the  service  of  the  freighter ; 
and  the  residue  or  balance  of  freight,  that  might  become  due 
upon  the  final  discharge  of  the  ship,  under  and  by  virtue  of 
that  charter-party,  to  be  paid  on  the  day  the  ship  should  be  so 
finally  discharged  from  her  intended  service.  And  that  in  case 
default  should  be  made  of  or  in  the  payment  of  any  part  of  the 
freight,  it  should  be  lawful  to  the  commander  of  the  ship  to 
withhold  and  retain,  and  to  sell  and  dispose  of  so  much  of  the 
cargo  on  board,  as  might  be  sufficient  to  cover  the  amount  of 
the  freight,  and  out  of  the  proceeds  to  pay  the  freight  then 
due."  The  charter-party  then  contained  a  proviso,  that  the 
freighter  ''  should,  at  any  time  during  the  continuance  of  the 
voyage,  have  the  option  of  purchasing  the  ship  for  7,8502.,  upon 
giving  notice  of  his  intention  to  the  owner,  and  also  upon  paying 
to  the  owner  or  to  the  commander  of  the  ship  the  freight  which 
might  be  earned  up  to  the  time  of  such  purchase ;  and  upon 
such    notice   being   given,  and  payment    of  the  consideration 

[  ^^^  1  money  and  freight,  the  owner  was  to  execute  a  bill  of  *Bale  to 
the  freighter."  The  declaration  then  stated,  that  the  ship  being 
tight,  staunch,  &c.,  received  on  board  a  cargo,  in  London,  and 
afterwards  set  sail,  and  proceeded  towards  the  island  of  St.  Bar- 
tholomew, by  the  directions  of  the  freighter ;  and  that  after- 
wards, and  before  her  arrival  there,  or  at  any  other  port  or 
place,  the  ship  was  lost  by  the  perils  of  the  sea ;  and  that  she 
was  last  seen  or  heard  of  on  the  9th  day  of  December ;  and  that 
the  fi-eight  for  the  hire  of  the  ship,  from  4th  October,  up  to  the 
day  of  her  loss,  amounted  to  1,400Z.  The  breach  alleged  was  the 
non-payment  of  the  freight.  Plea,  after  cra\ing  oyer  of  the 
charter-party,  that  the  ship  never  arrived  at  the  island  of 
St.  Bartholomew,  being  her  first  destined  port,  according  to  the 
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form  and  effect  of  the  charter-party  of  affreightment.     To  this      Gibbok 
plea  there  was  a  demurrer  and  joinder.  Mbndez. 

[After  argument  on  the  demurrer :] 

Baylby,  J. :  [  22  ] 

The  question  in  this  case  is,  whether  in  the  event  stated  in 
the  pleadings,  the  plaintiff  is  entitled  to  recover  any  part  of  the 
freight ;  and  that  question  *turns  upon  this :  whether  by  the  [  *38  ] 
terms  of  the  charter-party  freight  is  payable  pro  rata  if  the  ship 
never  reaches  her  outward  port.  We  must  not  make  a  new 
contract  for  the  parties,  but  must  look  at  the  terms  in  which 
the  contract  itself  is  expressed.  The  words  of  the  covenant  are 
''  that  the  freighter  should  pay  to  the  owner  freight  at  so  much 
per  ton  per  calendar  month  for  the  space  of  six  calendar  months 
at  least,  and  so  in  proportion  for  any  time  less  than  a  calendar 
monthy  and  at  the  like  rate  for  all  such  further  time  as  the  ship 
might  be  kept  and  detained  in  the  service  of  the  freighter,  and 
until  her  final  discharge  in  the  port  of  London,  or  up  to  the  day 
of  her  being  lost,  captured,  or  last  seen  or  heard  of."  So  far 
the  covenant  provides  for  the  rate  at  which  freight  is  to  be  paid, 
the  time  when  the  earning  of  the  freight  is  to  commence,  and 
the  period  when  it  is  to  end ;  it  then  goes  on  to  fix  the  time 
when  the  freight  is  to  become  payable.  The  words  are  '*  such 
freight  to  be  paid  to  the  commander  of  the  said  ship  for  the 
time  being,  in  manner  following;  viz.,  so  much  and  such  part 
thereof  as  might  be  earned  upon  the  arrival  of  the  said  ship  at 
her  first  destined  port,  to  be  paid  within  ten  days  next  after  her 
arrival  at  such  port,  and  previous  to  the  delivery  of  her  cargo  ;  *' 
and  it  then  provides  for  the  payment  of  the  freight  that  should 
subsequently  become  due ;  but  no  provision  whatever  is  made 
for  the  payment  of  any  freight  until  the  arrival  of  the  ship  at 
her  first  destined  port.  It  has  been  argued  that  these  provisions 
constituted  two  distinct  covenants,  one  to  pay  freight  to  the 
owner  generally,  and  another  to  pay  to  the  commander  in  a 
particular  way.  In  my  opinion  they  constitute  one  entire  *con-  [  '2*  ] 
tinned  covenant,  qualified  as  to  the  mode  of  payment ;  and  the 
first  qualification  is  the  ship's  arrival  at  her  first  destined  port. 

z  2 
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OiBBox  The  parties  do  not  seem  to  have  contemplated  the  possibility  of 
Mkndkz.  loss  before  the  arrival  of  the  ship  at  that  place.  "When,  therefore, 
we  find  that  the  contract  itself  contains  a  qualification  as  to  the 
time  of  payment,  and  that  that  time  has  not  arrived,  and  never 
can  arrive,  we  ought  to  see  most  clearly,  from  other  parts  of  the 
instrument,  that  the  construction  now  contended  for  is  con- 
sistent with  the  intention  of  the  parties :  but  no  such  intention 
is  to  be  collected  from  this  instrument.  On  the  contrary,  as  the 
outward  voyage  would  be  of  no  benefit  to  the  freighter,  unless 
the  ship  reached  her  port  of  delivery,  he  may  very  reasonably 
have  intended  that  the  risk  of  that  voyage  should  be  thrown 
upon  the  ship-owner.  At  all  events,  where  the  freighter  derives 
no  beneficial  use  from  the  ship  there  ought  to  be  a  clear  express 
stipulation,  in  order  to  charge  him  with  the  payment  of  freight, 
and  this  charter-party  contains  no  such  stipulation.  For  the 
provision  which  makes  the  freight  payable  ten  days  after  the 
arrival  of  the  ship  at  the  outward  port  shows  rather  that  the 
freighter  contemplated  a  benefit  from  the  performance  of  the 
outward  voyage  before  he  charged  himself  with  the  payment  of 
freight.  The  parties  might  have  made  a  different  contract; 
but,  upon  considering  the  terms  of  this  charter-party,  I  think 
that  in  the  contemplation  of  the  parties  no  freight  was  payable 
till  the  arrival  of  the  ship  on  her  outward  voyage.  In  Mackrell 
V.  Simond,\  the  Court  thought  that  the  charter-party  defectively 
stated  the  intention  of  the  parties,  still  that  upon  the  whole  an 
[  •25  ]  *intention  to  pay  the  freight  for  the  outward  voyage  was  to  be 
collected.  There,  two  distinct  voyages,  the  outward  and  the 
homeward,  were  expressly  described,  and  it  was  holden  that 
freight  pro  rata  was  payable  for  the  voyage  out.  But,  to  apply 
that  case  to  the  present,  it  should  appear  that  this  charter- 
party  defectively  states  the  intention  of  the  party.  I  cannot  see 
that  it  was  intended  to  throw  upon  this  defendant  the  risk  of 
the  loss  of  the  outward  voyage ;  and,  upon  the  whole,  I  am  of 
opinion  that  the  parties  having  fixed  the  period  of  time  at  which 
the  freight  was  to  become  payable,  and  that  period  not  having 
arrived,  no  freight  is  due ;  and  therefore  that  the  plaintiff  is 
not  entitled  to  recover. 

t  Abbott,  345. 
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Abbott,  J. :  Gibbon 

r. 

I  think  that  the  provisions  respecting  the  payment  of  freight  Mbndez. 
ecmstitate  one  entire  covenant,  and  that  the  payment  of  any 
freight  is  made  to  depend  on  the  arrival  of  the  ship  at  her 
outward  port.  It  was  competent  to  the  parties  to  have  made 
the  freight  payable  at  all  events.  By  the  terms  of  this  charter- 
party  they  have  only  made  it  payable  on  a  contingency  which 
has  never  happened,  and  consequently  the  plaintiff  is  not  entitled 
to  recover. 

HoiJU>YD,  J. : 

I  am  also  of  opinion  that  the  plaintiff  is  not  entitled  to  re- 
cover. By  the  terms  of  the  covenant  the  freight  is  not  to 
become  dtie  monthly,  but  to  be  at  and  after  the  rate  of  so  much 
per  month,  and  the  first  part  of  the  covenant,  by  which  the 
freight  is  to  be  paid  to  the  owner,  is  not  distinct  from  the 
second  part,  by  which  the  time  when  the  freight  is  to  become 
due  is  fixed,  and  that  being  so,  the  event  has  not  happened 
*npon  which  the  freight  was  to  become  payable ;  and,  therefore,  [  '^e  ] 
no  freight  is  dae.  The  case  of  Smith  v.  Wilson^  seems  to  me 
expressly  in  point. 

Judgment  for  defendant, 

-*-  8  East,  437.     [Coyeied  and  superseded  as  an  authority  by  the  principal 
case— F.  P.] 
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1818.  BODENHAM  and  PHILLIPS  v.  PUECHAS 

THE  ELDERt 


[89] 


(2  Bam.  &  Aid.  39—48.) 

A  bond  was  giyen  ta  the  several  persons  constihiting  the  firm  of  a 
banking-house,  conditioned  for  the  repayment  of  the  balance  of  an 
account,  and  of  such  further  sums  as  the  bankers  might  advance  to  the 
obligor ;  one  of  the  partners  dies,  and  a  new  partner  is  taken  into  the 
firm ;  at  that  time  a  considerable  balance  is  due  from  the  obligor  to  the 
firm;  advances  are  afterwards  made  by  the  bankers,  and  payments 
made  to  them  on  account  by  the  obligor ;  the  latter  is  credited  by  the 
new  firm  with  the  several  payments,  and  charged  with  the  original  debt 
and  subsequent  advances  as  constituting  items  in  one  entire  account* 
and  the  balance  due  at  the  time  of  the  partner*s  death  is  considerably 
reduced,  and  that  reduced  balance,  by  order  of  the  obligor,  is  transferred 
by  the  bankers  to  the  account  of  another  customer,  who,  with  his  assent, 
is  charged  with  the  then  debt  of  the  obligor.  The  person  so  charged 
having  become  insolvent,  the  surviving  partners  of  the  original  firm 
brought  their  action  upon  the  bond : 

Held,  that  as  they  had  not  originally  treated  it  as  a  distinct  account, 
but  had  blended  it  in  the  general  account  with  other  transactions,  that 
they  were  not  at  liberty  so  to  treat  it  at  a  subsequent  period;  and  that 
having  received  in  different  payments  a  sum  more  than  sufficient  to  dis- 
charge the  debt  due  upon  the  bond  at  the  time  of  the  death  of  the 
deceased  partner,  that  the  bond  was  to  be  considered  as  paid. 

Debt  on  a  joint  and  several  bond,  dated  1st  Janoary,  1804, 
from  the  defendant  and  N.  Parchas,  the  younger,  to  the 
plaintiffs,  and  William  Havard,  their  deceased  partner,  in  the 
penal  sam  of  9,1812.  16«.  6^/.  Plea,  after  setting  oat  on  oyer,  the 
bond  and  condition,  the  latter  of  which  was  "  for  repayment  by 
the  defendant,  and  N.  Parchas  the  younger,  or  either  of  them, 
their  or  either  of  their  heirs,  executors,  &c.  unto  the  plaintiffs 
and  Havard,  their  executors,  &c.  of  a  balance  of  4,690L  ISs.  B(f., 
with  lawful  interest,  and  also  of  such  further  sums  as  they  the 
plaintiffs  and  Havard  might  advance  or  lend,  remit  or  pay,  to  or 
on  account  or  for  the  use  of  the  N.  Purchas,  the  elder,  or  N. 
Purchas,  the  younger,  in  the  course  of  their  business  as  bankers 
or  otherwise,  with  interest,  according  to  the  usage  and  custom  of 

+  Compare     Sinuon    v.     Itxgham  178,  34  L.  T.  574 ;  Re  Sherry ^  London 

(1823)  2  B.  &  0.  65;  City  Discount  and   County    Banking   Co,   v.    Terry 

Co.  V.  McLean  (1874)  L.  R.  9  C.  P.  (1884)  25  Ch.  Div.  692,  53  L.  J.  Ch. 

692,  43  L,  J.  C.  P.  344.    Followed  404.— E.  C. 
in  Hooper  v.  Keay  (1875)  1  Q.  B.  D. 
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their  said  business,  not  exceeding  in  the  whole  the  said  sum  of  bodbmham 
dfiOOl.y  withoat  any  deduction  or  abatement  whatsoever ; "  first,  puBOHia. 
Hon  est  ^factum,  upon  which  issue  was  joined.  Second,  payment  [  '40  ] 
of  the  said  sum  of  4,590Z.  18«.  Sd.  and  interest,  and  such  further 
sum,  &c.,  according  to  the  condition  of  the  bond.  Replication  to 
the  last  plea,  that  after  making  the  bond,  plaintiffs  and  William 
Havard  did  advance  to  defendant,  in  the  course  of  their  business 
as  bankers,  and  otherwise,  according  to  the  usage  and  custom 
of  their  business,  the  sum  of  4,4091.  Is.  9d. ;  yet  neither 
the  defendant,  or  N.  Purchas  the  younger,  paid  the  said 
4,5902.  188.  Sd.  mentioned  in  the  condition,  or  such  further  sum 
of  money,  but  that  the  whole  9,000Z.  still  remains  unpaid  and 
unsatisfied  to  plaintiffs.  Rejoinder,  that  defendant  and  N. 
Purchas  the  younger,  or  one  of  them,  did  pay  and  satisfy  to 
plaintiffs  and  to  William  Havard,  in  the  lifetime  of  Williui 
Havard,  and  to  plaintiffs  since  the  death  of  the  said  William 
Havard,  the  said  sum  of  4,690Z.  18«.  8(£.,  in  the  said  condition 
mentioned  ;  and  the  said  further  sum  of  money  so  advanced  to 
the  defendant,  as  in  said  replication  alleged;  and  upon  this 
issue  was  joined. 

At  the  trial  of  the  cause  at  the  London  sittings  after  Trinity 
Term,  1817,  before  Lord  Ellenborough,  a  verdict  was  found  for 
the  plaintiffs  for  the  penalty  of  the  bond,  subject  to  the  award  of 
an  arbitrator,  who  by  his  award  stated  the  facts  of  the  case  (as 
far  as  respects  the  point  ultimately  decided  by  the  Court)  to  be 
as  follows : 

The  action  was  brought  by  the  plaintiffs,  as  surviving  partners 
of  William  Havard,  to  recover  928Z.  and  interest,  upon  the  bond 
set  out  in  the  pleading,  the  execution  of  which  was  admitted. 
The  plaintiffs  and  *their  deceased  partner,  long  prior  to  and  at  f  •41  ] 
the  time  of  the  execution  of  the  bond,  and  from  thence  until  the 
30th  April,  1810,  carried  on  business  as  bankers  at  Hereford,  in 
the  firm  of  Bodenham,  Phillips  and  Havard,  or  Bodenham^ 
Phillips  &  Co.  On  the  80th  April,  1810,  Havard  died.  The 
defendant  during  all  the  period  above  mentioned,  kept  an 
account  with  the  plaintiffs  and  Havard,  and  usually  balanced  his 
accounts  every  three  months,  when  he  signed  the  ledger,  and 
received  his  vouchers.    On  the  81st  March,  1810,  the  balance 
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BoDBKBAM  was  2,904Z.  lis.  Id.  in  favoar  of  the  plaintiffs  and  Havard  and 
PuBOHAB.  on  the  80th  April,  in  that  year,  the  defendant  examined  his 
account  up  to  the  dlst  March  preceding,  received  his  vouchers, 
and  signed  the  ledger  as  usual.  On  the  9th  April,  the  plaintifiis 
and  Havard  advanced  a  further  sum  of  1,5002.,  which  appears  to 
have  been  the  only  transaction  between  the  Slst  March  and 
Havard's  death ;  so  that  on  the  death  of  Havard,  the  balance 
due  from  the  defendant  was  increased  to  4,404Z.  Us.  Id.  Upon 
the  death  of  Havard,  the  plaintiffs  carried  on  the  business, 
without  making  any  alteration  in  their  firm  or  their  books,  till 
the  latter  end  of  the  year,  when  they  agreed  to  take  Mr.  John 
Garrett  into  partnership,  as  from  the  1st  July  preceding ;  but 
although  the  style  of  the  firm  was  then  changed  to  Bodenham, 
Phillips  and  Garrett,  the  accounts  were  continued  in  the  same 
manner  as  before,  and  the  balance  continued  as  if  there  had 
been  no  alteration  in  the  firm.  And  on  June  80th,  1810,  no 
notice  was  taken  of  Havard's  death,  but  the  account,  including 
items  both  subsequent  and  prior  to  that  event,  was  then  settled, 
and  the  balance  of  1,420Z.  struck  as  if  nothing  had  happened. 
[  42  1  In  June,  1813,  the  defendant  relinquished  his  business,  and 

on  the  26th  of  that  month  signed  an  order,  directing  Bodenham 
&  Co.  to  transfer  his  account  to  that  of  his  sons,  N.  and  B.  W. 
Purchas.  In  consequence  of  which  an  account  was  made  out  by 
Bodenham  &  Co.,  which,  after  stating  the  several  items, 
concludes  thus:  ''Balance  transferred  to  Messrs.  N.  and  B.  W. 
Purchas,  2,538Z.  18«.  lOd." 

This  account  was  not  signed  by  the  defendant,  but  on  the  80th 
July  following,  the  plaintiffs  delivered  up  to  Nathaniel  Purchas, 
Junior,  who  had  for  some  time  acted  as  agent  for  his  father,  the 
vouchers  for  his  father's  accounts,  the  plaintiffs  still  retaining 
the  bond.  The  balance  of  the  father's  account  was  accordingly 
transferred  to  the  sons,  who  had  for  some  time  kept  a  separate 
account  with  the  bankers  under  the  firm  of  N.  and  B.  W. 
Purchas.  On  the  dOth  June,  1818,  immediately  before  the 
transfer,  the  sons'  account  was  6202.  Is.  Id.  in  their  favour  ;  but 
by  the  transfer  of  the  father's  balance,  was  turned  19182. 128. 9d, 
in  favour  of  the  bankers.  The  sons'  account  contiuued  open 
with  the  plaintiffs  and  Garrett  till  1816,  when  they  stopped 
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payment,  the  account  having  been  balanced,  and  the  vouchers    Bodkkhax 

given  up  quarterly ;  the  balance  was  never  reduced  below  the     pi7bo'ha& 

sum  sought  to  be  recovered,  viz.  92SZ.  14«.  8d.,  and  when  they 

stopped,  it  was  8,694Z.  188.  9d.,  in  favour  of  the  plaintifis.     If 

the  plaintiffs  were  bound  to  have  applied,  or  are  to  be  considered 

as  having  applied,  the  first  monies  received  after  the  death  of 

Havard  or  after  the  transfer  of  the  father's  balance  to  the  sons* 

account,  to  the  discharge  of  the  balance  due  at  Havard's  death, 

or  at  the  time  of  the  transfer,  sufficient  money  was  received  *to       [  *43  ] 

liquidate  such  balance,  but  in  fact  no  such  application  was 

directed  or  specifically  made,  nor  was  the   balance  on  any 

quarterly  or  half-yearly  settlement  ever  below  the  sum  sought  to 

be  recovered  in  this  action  of  923Z.  lis.  8d.    There  was  not  any 

thing  said  by,  or  to  the  defendant,  respecting  the  bond,  or  any 

claim   made   upon  him   until  the  sons'  failure;    but  on  the 

plaintiffs  and  Garrett  remonstrating  with  Nathaniel  Purchas  the 

younger,  one  of  the  sons,  respecting  the  increase  of  the  account 

from  time  to  time,  he  told  the  plaintiffs  they  need  not  be  under 

any  apprehension,  as  they  held  his  father's  security,  alluding  to 

the  bond.     It  was  admitted  that  the  sons  had  paid  a  composition 

of  15s.  in  the  pound  on  the  balance  due,  but  expressly  without 

prejudice  to  the  plaintiffs'  claim  for  the  remainder  against  the 

defendant.     Upon  these  facts  it  was  contended  by  the  plaintiffs, 

that  the  whole  of  the  balance  due  at  the  death  of  Havard,  had 

not  been  discharged,  and  that  they  were  entitled  to  a  verdict  for 

the  sum  of  923Z.  lis.  6d.  the  remaining  sum  of  five  shillings  in 

the  pound,  on  the  balance  of  the  account  as  it  stood  at  the  time 

of  the  Bdns'  failure.    On  the  other  hand,  it  was  contended  by  the 

defendant :  first,  that  the  debt  due  at  the  death  of  Havard  must 

be  considered  as  discharged,  either  by  the  first  monies  which 

were  paid  subsequently  to  the  death  of  Havard  or  by  the  fact  of 

the  transfer  to  the  sons'  account,  or  by  the  balance  due  to  the 

sons  immediately  before  the  transfer,  and  the  first  monies  paid 

by  them  afterwards,  and  that  therefore  he  was  entitled  to  a 

verdict.     The  arbitrator  was  of  opinion,  that  the  balance  due  at 

the  death  of  Havard  must  be  considered  as  discharged  by  the 

first  monies  paid  in  after  his  death,  and  therefore  ordered  the 

^verdict  to  be  entered  for  the  defendant,  and  if  the  Court  should       [  *44  J 
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BoDKMHAM    think  that  he  was  right  in  that  opinion,  or  that  the  balance  was 

PUBCHA8.     discharged  by  any  other  means,  his  award  was  to  stand.    An 

application  having  been  accordingly  made  on  the  part  of  the 

plaintiffs  to  set  aside  the  award,  the  Court  ordered  the  question 

to  come  on  in  the  form  of  a  special  case,  and  it  was  argued  by 

Chitty,  for  the  plaintiffs  : 
The  debtor  not  having  specifically  appropriated  any  of  the 
payments  to  discharge  the  bonds,  the  creditors  are  at  liberty  to 
apply  the  same  in  discharge  of  the  subsequent  advances,  and 
then  the  bond  remains  unsatisfied.  For  the  rule  of  law  to  be 
collected  from  all  the  authorities,  is  this,  that  the  debtor  at  the 
time  of  making  payment,  may  apply  the  same  in  discharge  of 
any  debt  he  pleases ;  but  if  he  makes  no  appropriation,  then  the 
creditor  may  at  his  election  apply  the  same  to  the  discharge  of 
any  one  of  several  debts  to  the  exclusion  of  the  rest.  Kirby  v. 
Duke  of  Marlboroughf\  Peters  v.  Anderaon^l  Bosanquet  v.  Wray^^ 
Hall  V.  WoodfW  and  this  rule  applies  even  in  prejudice  of  a 
surety,  Plonier  v.  Long.^  The  award  is  founded  upon  Clayton's 
case. ft  That  was  the  case  of  an  unsecured  banking  account, 
continued  after  the  death  of  one  of  the  bankers  by  his  surviving 
partners,  who  as  such,  were  liable  to  pay  all  debts  incurred  in 
the  lifetime  of  their  deceased  partner.  The  question  here  arises 
upon  a  bond,  conditioned  not  for  the  paying  of  one  entire  sum, 
[  *46  ]  but  for  securing  such  ^advances  as  might  from  time  to  time  be 
made.  Such  a  bond  therefore  could  not  be  satisfied  by  the  first 
monies  paid  into  the  banking  house  by  the  obligors,  for  it  was 
intended  as  a  continuing  security,  for  any  balance  that  might  at 
any  time  remain  unsatisfied.  To  apply  the  doctrine  of  Clayton's 
case  to  this,  would  obviously  contravene  the  intention  of  the 
parties  themselves. 

Os?)orney  contra^  was  stopped  by  the  Court. 

Batley,  J. : 

I  cannot  distinguish  this  in  principle  from  Clayton's  case. 

t  14  B.  B.  673  (2  M.  &  S.  18).  ||  14  East,  243,  note  \. 

I  15  B.  B.  592  (6  Taunt.  596,  1         f  1  Starkie,  153. 
Manh.  228).  tt  16  B.  B.  161  (1  Mer.  572). 

§  16  B.  B.  677  (6  Taunt.  597). 
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The  decifiions  in  the  courts  of  law  do  not  break  in  upon  the  Bodsnitam 
distinction  there  taken.  The  principle  established  by  those  pubchas. 
decisions  is  this,  that  where  there  are  distinct  accounts  and  a 
general  payment,  and  no  appropriation  made  at  the  time  of  such 
payment  by  the  debtor,  the  creditor  may  apply  such  payment  to 
which  account  he  pleases  ;  but  where  the  accounts  are  treated  as 
one  entire  account  by  all  parties,  that  rule  does  not  apply.  In 
this  case  the  bond  was  given  in  1801,  for  advances  made  or  to 
be  made  in  Havard's  lifetime ;  at  his  death,  the  balance  due  was 
4,404Z.  The  surviving  partners  might  then  have  called  for 
payment  of  that  sum,  or  they  might  have  treated  it  as  an 
insulated  transaction,  and  kept  that  as  a  distinct  and  separate 
account ;  but  instead  of  that,  they  blend  it  with  the  subsequent 
transactions;  for  in  the  first  account  delivered  after  Havard's 
death,  are  included  several  items,  down  to  the  SOth  of  June,  and 
the  payments  after  his  death  reduce  the  balance,  at  that  time,  to 
1,4202.  They  might  even  then  have  treated  this  balance  as  a 
distinct  account,  and  as  money  due  on  the  *bond,  if  they  had  so  [  *46  ] 
chosen ;  do  they  do  so  ?  look  to  the  next  account ;  the  parties 
balance  their  accounts  every  three  months,  and  in  the  next 
quarterly  account,  they  bring  forward  the  balance  of  1,420Z., 
and  make  it  an  item  in  one  entire  account,  subsisting  between 
these  parties.  The  account  goes  on  from  1810  till  1818 ;  and 
the  then  balance  is  treated  as  one  entire  balance  of  one  entire 
account,  as  the  result  of  all  the  transactions  between  the  parties 
in  the  intermediate  time.  The  plaintiffs  were  not  bound  to  have 
so  treated  it  at  Havard's  death,  but  having  done  so,  there  is  not 
any  authority  for  saying  that  they  are  now  at  liberty  to  apply 
the  several  payments  in  reduction  of  the  debt  incurred  by  the 
subsequent  advances,  to  the  exclusion  of  the  bond  debt.  It 
certainly  seems  most  consistent  with  reason,  that  where 
payments  are  made  upon  one  entire  account,  that  such  payments 
should  be  considered  as  payments  in  discharge  of  the  earlier 
items.  Clayton's  case,  where  all  the  authorities  were  fully 
considered  by  the  Master  of  the  Bolls,  is  directly  against  the 
plaintiffs'  right  to  make  any  such  appropriation  as  he  desires. 
That  case  does  not  break  in  upon  any  of  the  cases  at  law,  and 
ought  to  govern  our  decision  in  the  present  instance,  and  I  am 
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BoDBNHAM    therefore  of  opinion  that  there  ought  to  be  judgment  for  the 
PuBCHAs.     defendant. 

Abbott,  J. : 

I  am  also  of  opinion,  that  the  plaintiff  is  not  entitled  to 
recover.  I  think  that  this  question  is  decided  by  Clayton's  case, 
which  was  very  fully  argued.  All  the  decisions  were  there 
before  the  Master  of  the  Eolls,  and  he  pronounced  judgment 
against  Clayton.  It  was  a  case  decided  upon  great  consideration, 
[  *^7  ]  and  is  an  authority  of  great  weight.  This  case  in  principle  *is 
exactly  the  same.  There  it  was  holden,  that  payments  made  by 
surviving  partners  to  Clayton,  with  whom  there  was  a  general 
account,  should  extinguish  the  old  debt:  here  the  converse  of 
the  proposition  applies,  and  the  payment  by  the  debtor,  to  the 
surviving  partners  from  time  to  time,  upon  one  general  account^ 
including  the  old  debt  to  the  plaintiff  and  Havard,  must,  upon 
the  same  principle,  extinguish  that  debt.  The  Masteb  of  the 
Bolls  says,  ''In  such  a  case  '*  (that  is  a  banking  account)  "  there 
is  no  room  for  any  other  appropriation  than  that  which  arises 
from  the  order  in  which  the  receipts  and  payments  take  place, 
and  are  carried  into  the  account.  Presumably,  it  is  the  sum 
first  paid  in  that  is  first  drawn  out.  It  is  the  first  item  on  the 
debit  side  of  the  account  which  is  discharged  or  reduced  by  the 
first  item  on  the  credit  side.  The  appropriation  is  made  by  the 
very  act  of  setting  the  two  items  against  each  other.  Upon  that 
principle,  all  accounts  current  are  settled,  and  particularly  cash 
accounts.''  The  principle  of  that  decision  governs  the  present, 
and  there  must  therefore  be  judgment  for  the  defendant. 

HOLBOYD,  J. : 

It  seems  to  me,  that  the  transfer  of  the  balance  of 
the  defendant's  account,  by  the  plaintiffs  to  the  son,  may  be 
considered  as  the  payment  of  so  much  money  by  the  son, 
on  account  of  the  father,  to  the  banker,  and  a  reloan  by  them  of 
the  same  sum  to  the  sons.  In  Wade  v.  Wilson, ^  which  was  an 
action  for  penalties  for  taking  usurious  interest,  the  declaration 
stated  the  loan  to  be  from  the  defendant  to  one  Goulton.    The 

t  1  East,  195. 
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evidence  was,  that  Goulton  owed  Flintoft  money  on  *bond,  and    Bodknham 

that  the  latter  was  indebted  to  Wilson ;  and  that  it  was  agreed     pubchas. 

between  the  several  parties,  that  Wilson  should  accept  Goulton       [  **»  ] 

as  his  debtor,  instead  of  Flintoft ;  Goulton  accordingly  gave  his 

promissory  note  to  Wilson  for  the  sum  therein  specified,  with 

5  per  cent,  interest,  and,  in  addition  to  that,  paid  a  premium  to 

Wilson.     It  was  objected,  that  there  was  not  any  loan  of  money 

from  Wilson  to  Goulton;  but  that  this  was  the  mere  substitution 

of  one  debt  for  another.     The  Coubt,  however,  held,  that  this 

constituted  a  loan  from  Wilson  to  Goulton,  from  the  period  of 

the  date  of  the  promissory  note.     The  principle  upon  which  that 

decision  took  place,  must  have  been,  that  the  acceptance  of 

Goulton,  as  the  debtor,  instead  of  Flintoft,   operated  as  the 

[layment  of  the  debt  of  the  latter  ;  for  if  that  debt  were  not  paid, 

there  could  have  been  no  loan  from  Wilson  to  Goulton.    That 

case,  therefore,  would  seem  to  shew  that  the  mere  transfer  by  the 

bankers  of  the  father's  debt  to  the  sons'  account  with  their 

assent,  operated  as  a  payment  of  the  father's  debt  by  the  sons, 

tmd  a  reloan  of  the  same  sum  to  the  latter  by  the  bankers.    It 

is  unnecessary,  however,   to  decide  the  question    upon    that 

groand;  for  Clayton's  ca^,  which  seems  to  me  to  have  been 

decided  upon  the  soundest  principles,  is  exactly  in  point  with 

this,  and  ought  to  govern  our  decision  ;  and,  upon  the  authority 

of  that  case,  I  am  of  opinion,  that  there  ought  to  be  judgment 

for  the  defendant. 

Judgment  for  defendant. 
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,818.       BUSK  V.  THE    ROYAL  EXCHANGE  ASSUEANCE 
^«-  COMPANY. 

[  78  ]  (2  Barn.  &  Aid.  73— 83.) 

In  an  action  on  a  policy  on  ship,  by  which,  amongst  other  risks,  the 
underwriters  insured  against  fire,  and  barratry  of  the  master  and 
mariners,  they  are  liable  for  a  loss  by  fire  occasioned  by  the  negligence 
of  the  master  and  mariners. 

Held  also,  that  where  the  assured  had  once  provided  a  sufficient  crew, 
the  negligent  absence  of  all  the  crew  at  the  time  of  the  loss  was  no 
breach  of  the  implied  warranty  that  the  ship  should  be  properly 
manned. 

Covenant  upon  a  policy  of  assurance,  on  the  ship  Carolina^  at 
and  from  Amsterdam  to  St.  Petersburgh.  The  policy  was  in  the 
usual  form,  and  stated,  amongst  other  risks  which  the  defendants 
took  upon  themselves,  "  fire,  barratry  of  the  master  and  mariners, 
and  all  other  perils,  losses,  and  misfortunes  that  should  come  to 
the  hurt,  detriment  or  damage  of  the  said  ship."  The  declara- 
tion averred  the  interest  to  be  in  the  plaintiff,  and  alleged,  that 
during  the  voyage  insured,  the  ship  was  consumed  by  fire.  The 
defendants  pleaded,  that  they  had  not  broken  their  covenant. 
The  cause  was  tried  before  Abbott,  J.  at  the  London  sittings 
after  Trinity  Term,  1817,  when  the  jury  found  a  verdict  for  the 
defendants.  In  the  ensuing  Term  a  rule  was  obtained,  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  new  trial 
granted,  and  cause  being  shewn  at  the  sittings  before  Hilary 
Term  following,  the  Goubt  ordered  the  facts  to  be  stated  in  the 
following  case. 

The  policy  was  duly  executed  by  the  defendants,  and  the 
plaintiff  was  interested  in  the  manner  alleged.  The  Carolina 
was  a  Russian  ship,  and  navigated  by  a  Russian  crew.  She 
sailed  from  Amsterdam  on  the  voyage  insured  on  the  Srd 
October,  1816,  being  then  properly  manned  and  equipped.  In 
the  course  of  the  voyage  she  met  with  tempestuous  weather,  and 
[  *74  ]  on  the  *25th  November  she  was  forced  to  put  into  Biorkoo 
Sound,  a  Russian  port,  at  the  top  of  the  Gulf  of  Finland ;  here 
she  was  frozen  up  for  the  winter :  it  was  proved  to  be  the  custom. 
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when  Hussian  ships  are  so  frozen  up,  to  pay  off  the  crew,  and  to        Bctsk 

leave  the  ship  in  the  care  of  the  master  or  the  mate,  and  to  hire    royal  Ex. 

a  fresh  crew  for  prosecuting  the  voyage,  at  the  breaking  up  of    ^^^^  ^ 

the   ice  in  the  ensuing  spring.    When  ships  which  are  not 

Russian  are  frozen  up  in  Biorkoo  Sound,  a  lodging  is  taken 

for  the  crew  on  shore,  where  they  all  live,  except  one,  who 

continues  on  board  to  take  care  of  the  ship.    The  master  of 

the  Carolina^  upon  arriving  in  Biorkoo  Sound,  paid  off  his  crew, 

left  the  ship  in  the  care  of  the  mate,  and  proceeded  himself  to 

St.  Petersburgh,  to  settle  the  ship's  accounts,  with  the  intention 

of  returning  to  complete  the  voyage  when  the  season  would 

permit.     The  mate  continued  in  charge  of  the  ship  till  the  9th 

day  of  January  following.    On  that  day  he  lighted  a  fire  in  the 

ship's  cabin,  and  in  the  evening,  without  leaving  any  body  on 

board  the  Carolina,  he  went  on  board  another  Russian  ship 

lying  contiguous.     There  he  remained  for  the  night.    At  twelve 

at  night  he  awoke,  and  went  on  the  deck  of  the  ship  which  he 

had  joined :  looking  round  he  found  every  thing  quiet,  and  went 

down  again  to  bed.    About  four  o'clock  the  following  morning, 

he  was  alarmed  by  a  fire  which  had  broken  out  in  the  Carolina, 

and  was  then  raging  through  the  cabin  windows,  the  round 

house,  and  on  the  main  hatchway.    In  spite  of  all  that  could 

be  done  to  extinguish  the  flames,  the  vessel  was  soon  consumed 

to  the  water's  edge.    The  loss  arose  from  the  negligence  of  the 

mate,  in  lighting  a  fire  in  the  cabin,  and  not  seeing  that  it  was 

properly  extinguished.    It  was  admitted,  *that  the  ship  would       [  *76  ] 

have  been  sufficiently  protected  during  the  winter,  in  the  care 

of  the  mate,  had  he  done  his  duty. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendants  were  exempted  from  their  liabiUty  for  the  loss,  on 
the  ground  of  its  having  been  occasioned  by  the  negligence  of 
the  mate. 

[After  argument  :J 

Baylet,  J. : 

The  question  which  the  facts  of  this  case  present  for  the  con-        [  79  ] 
sideration  of  the  Court  is,  whether  the  underwriters  on  a  policy 
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BuBK  of  insarance  on  ship,  are  liable  for  a  loss  by  fire,  that  fire  having 
Royal  Sz.  ftnsen  tvom  the  negligence  of  the  person  who  at  the  time  of  the 
AasuB.  Co.  iQgg  }jad  the  charge  of  the  vessel.  The  policy  expressly  throws 
upon  the  underwriters  the  liability  for  all  losses  proceeding  from 
''  fire,  barratry  of  the  master  and  mariners,  and  all  other  perils, 
losses,  and  misfortunes  that  should  come  to  the  hurt,  detriment 
or  damage  of  the  ship."  The  object  of  the  assured  certainly  was 
to  protect  himself  against  all  the  risks  incident  to  a  marine  ad- 
venture. The  underwriter  being  therefore  liable  primd  facie  by 
the  express  terms  of  the  policy,  it  lies  upon  him  to  discharge 
himself.  Does  he  do  so  by  shewing  that  the  fire  arose  from  the 
negligence  of  the  master  and  mariners  ?  If  the  ship  had  been 
wilfully  set  on  fire,  it  would  have  been  barratry,  and  the  under- 
writers would  be  liable ;  but  it  has  been  argued,  that  the 
underwriters  are  only  liable  for  a  loss  by  barratry,  because  that 
is  one  of  the  risks  expressly  mentioned  in  the  policy,  and  that 
r  *so  ]  the  negligence  of  the  ^master  and  mariners  not  being  a  risk 
expressly  described  in  the  policy,  the  underwriters  are  not  liable 
for  a  loss  thereby  occasioned.  In  this  case,  however,  the  loss  is 
occasioned  by  fire,  against  which  the  assured  is  protected  by  the 
terms  of  the  policy ;  and,  in  our  law  at  least,  there  is  no  authority 
which  says  that  the  underwriters  are  not  liable  for  a  loss,  the 
proximate  cause  of  which  is  one  of  the  enumerated  risks,  but 
the  remote  cause  of  which  may  be  traced  to  the  misconduct 
of  the  master  and  mariners.  If  indeed  the  negligence  of 
the  master  would  exonerate  the  underwriter  from  responsi- 
bility in  case  of  a  loss  by  fire,  it  would  also  do  so  in  cases  of  loss 
by  capture  or  perils  of  the  sea ;  and  it  would  therefore  consti- 
tute a  good  defence  in  an  action  upon  a  policy,  to  shew  that  the 
captain  had  misconducted  himself  in  the  navigation  of  the  ship, 
or  that  he  had  not  resisted  an  enemy  to  the  utmost  of  his  pow^er. 
It  is  certainly  a  strong  argument  against  the  objection  now 
raised  for  the  first  time,  that  in  the  great  variety  of  cases  upon 
marine  policies,  which  have  been  the  subjects  of  litigation  in 
courts  of  justice  (the  facts  of  many  of  which  must  have  pre- 
sented a  ground  for  such  a  defence)  no  such  point  has  ever  been 
made.  There  is  certainly  no  authority  in  our  law  against  the 
plaintifiTs  right  to  recover,  and  the  authority  of  Malynes,  p.  Ill 
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(as  far  as  it  goes),  is  rather  the  other  way.t     *The  opinions  of 
the  foreign  writers,  referred  to  in  the  coarse  of  the  argument, 
are  founded  upon  the  particular  language  of  the  several  policies 
which  are  the  subject  of  their  comments,  and  may  perhaps  afford 
a  correct  rule  of  law  in  the  construction  of  those  instruments 
used  on  the  continent,  but  they  are  wholly  inapplicable  to 
policies  used  in  this  country,  which  are  very  differently  worded. 
We  must,  however,  decide  this  question  according  to  the  law  of 
this  country,  and  with  reference  to  the  specific  terms  used  in 
the  instrument  now  before  us.    The  different  opinions  of  foreign 
writers  are  collected  by  Emerigon  I,  and  it  appears  that  Straccha 
was  of  opinion  that  the  assurers  were  liable  for  fire  occasioned 
by  the  fault  of  the  mariners ;  but  then  he  is  speaking  of  the 
policy  used  at  Ancona,  by  the  terms  of  which  the  assured  under- 
take for  the  barratry  of  the  master.     Targa  too  lays  down  the 
same  doctrine,  but  then  he  is  speaking  of  the  law  of  Genoa,  by 
which  the  assurers  were  exonerated  from  losses  by  barratry 
(strictly  so  called)  although  they  are  answerable  for  the  fault 
of  the  mariners.    Emerigon  lays  down  the  same  doctrine,  and 
states  the  law  to  be  the  same  at  Hamburg,  Rouen,  Nantes,  and 
Bordeaux ;  but,  that  at  Marseilles  the  assurers  are  liable  for  fire 
when  the  result  of  accident,  but  not  for  fire  occasioned  by  the 
Diligence  or  fault  of  the  mariners,  unless,  by  an  express  clause, 
they  make  themselves  liable  for  the  barratry  of  the  master ;  and 
in  p.  486,  he  refers  to  a  case  of  fire,  ^occasioned  by  the  fault  of 
the  master  or  mariners,  where  the  assurers  were  held  respon- 
sible ;  but  in  that  case  they  had  insured  against  barratry,  and 
he  states  as  his  opinion,  that  unless  they  had  so  done,  they 

t  The     following    passage    from     money  by  them  assured.*'    And  then 

he  goes  on  to  observe,  "That  in 
many  of  these  cases  the  assurers 
were  not  liable,  the  cargoes  having 
before  the  fire  been  sold  while  on 
shipboard,  and  then  destined  to  some 
other  place  '* :  but  he  does  not  inti- 
mate any  doubt  as  to  the  propriety 
of  pa3ang  the  loss  on  the  ground  that 
the  fire  had  been  occasioned  by  the 
negligence  of  the  mariners. 

t  Traits  dea  Auurancest  c.  12,  s.  17, 
p.  434. 

A  A 


Busk 

BOTAL  Ex. 
ASSUB.  Co. 

[•81] 


Malynes  was  cited  by  the  learned 
Judge  in  the  course  of  the  argument. 
In  speaking  of  the  risk  of  fire  he 
says,  *'In  this  case  let  us  also 
consider  the  case  of  the  assurer;  for 
it  hath  oftentimes  happened,  that  by 
a  candle  unadvisedly  used  by  the 
boys,  or  otherwise,  before  the  ships 
were  unladen,  they  have  been  set  on 
fire  and  burnt  to  the  very  keel,  with 
all  the  goods  in  them,  and  the 
assurors    have   paid   the   sums   of 

B.B. — ^VOL.  XX. 
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Busk  would  not  have  been  liable  for  such  a  loss.  The  fair  result, 
BoTAL  Bx.  therefore,  of  all  these  authorities,  is  this,  that  the  underwriters 
Abbur.  Co.  arg  liable  for  a  loss  by  fire,  occasioned  by  the  negligence  of  the 
master  and  mariners,  provided  they  insure  against  barratry, 
that  term  being,  in  the  French  writers,  used  in  its  larger  sense, 
as  comprehending  negligence  as  well  as  wilful  misconduct ;  but, 
inasmuch  as  the  term  barratry  is  used  in  our  policies  in  a  more 
limited  sense,  as  applicable  only  to  the  wilful  misconduct  of  the 
master  or  mariners,  the  authority  of  Emerigon  affords  no  ground 
for  our  decision  in  this  case.  We  must,  therefore,  endeavour  to 
collect  the  meaning  of  the  contracting  parties  from  the  terms  of 
the  policy  itself,  and  in  considering  whether  the  assured  claiming 
for  a  loss  by  fire,  is  to  have  that  claim  disallowed,  on  the  ground 
that  the  fire  was  occasioned  by  the  misconduct  of  the  master,  we 
must  look  to  the  other  terms  of  the  policy,  and  learn  from  them, 
whether  the  assurers,  in  other  instances,  are  responsible  for  the 
misconduct  of  the  master ;  and  when  we  find  that  they  make 
themselves  answerable  for  the  wilful  misconduct  of  the  master 
in  other  cases,  it  is  not  too  much  to  say  that  they  meant  to 
indemnify  the  assured  against  fire,  proceeding  from  the  negli- 
gence of  the  master  and  mariners.  I  am  therefore  of  opinion 
in  this  case,  that  the  assured  are  entitled  to  recover,  as  for  a  loss 
by  fire,  although  that  fire  was  produced  by  the  negligence  of  the 
person  having  the  charge  of  the  ship  at  the  time.  It  has  been 
[  *^  ]  ^argued,  that  in  this  case  there  was  a  breach  of  an  implied 
warranty :  and  that  there  being  no  person  on  board  the  vessel 
at  the  time  of  the  loss,  she  was  not  properly  manned,  and  conse- 
quently not  seaworthy.  The  owner  certainly  is  bound,  in  the 
first  instance,  to  provide  the  ship  with  a  competent  crew,  but  he 
does  not  undertake  for  the  conduct  of  that  crew  in  the  subse* 
quent  part  of  the  voyage.  It  is  not  disputed  in  this  case,  that 
the  assured  had  provided  a  competent  crew,  and  that  at  the 
time  of  the  loss,  the  mate  himself  was  sulQScient  for  all  the  pur- 
poses required.  There  was  therefore  a  competent  crew  left  in 
charge  of  the  ship,  and  the  implied  warranty  has  been  complied 
with.  The  cases  cited  with  reference  to  this  point,  are  quite 
beside  the  question.  The  case  of  Law  v.  HoUtngswortM  pro- 
t  7  T.  R.  160.    [Ab  to  this  case  see  Dixon  v.  Sadler  (1839)  5  M.  &  W.  at  p.  415.] 
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ceeded  on  the  ground,  that  the  ship  at  the  time  of  the  loss  had 
not  on  board  a  pilot  required  by  the  Act  of  Parliament ;  and  in 
Tait  V.  Levi,^  there  was  a  breach  of  the  implied  warranty  to 
provide  a  master  of  competent  skill.  I  therefore  think  that  the 
plaintiff,  upon  the  facts  stated  in  this  case,  was  entitled  to 
recover,  and  that  there  must  be  a  new  trial. 


BU8K 

V. 

BOYAL  Ex. 

Absub.  Co. 


Abbott  and  Holbotd,  JJ.  concurred. 

Rule  absolute  for  a  new  trial. 


DOE,  ON  THE  Demise  of  TOMKYNS,  v.  WILLAN.$ 

(2  Bam.  &  Aid.  84—93.) 

Devise  to  trusteee,  their  heirs,  executors,  administrators,  and  assigns, 
in  trust,  to  let  the  freehold  estates  for  any  term  they  thought  proper,  at 
the  beet  improved  yearly  rent,  to  pay  one-third  of  the  rents  of  the 
freehold  estates  to  his  wife  for  life,  and  one-third  of  the  personalty  to 
her  absolutely,  and  then  to  lay  out  the  other  two-thirds  of  the  personalty 
in  the  funds ;  and  to  pay  the  dividends  and  the  rents  of  two-thirds  of 
the  freehold  estates,  and,  after  the  death  of  the  wife,  the  other  thii-d  of 
the  rent  of  the  freehold  estate  to  his  daughter  for  her  own  separate  use, 
and  after  her  death  the  freehold  estates  and  two-thirds  of  the  personal 
estate  to  the  daughter's  children,  to  be  equally  divided  amongst  them, 
and  to  be  paid  them  at  their  respective  ages  of  twenty-one  years ;  and  if 
his  daughter  died  without  leaving  issue,  then  his  freehold  estates  to  his 
wife  for  life,  and  after  her  death  to  his  heir  at  law,  as  if  he  had  died 
intestate :  Held,  that  the  trustees  took  an  estate  in  fee,  and  that  upon 
the  death  of  the  widow,  who  was  the  surviving  trustee,  the  legal  estate 
descended  to  the  daughter,  and  upon  her  death  without  issue,  vested  in 
the  heir  at  law  ex  parte  matema. 

Ejectment  for  the  recovery  of  lands  and  premises  in  the 
occupation  of  the  defendant.  The  demise  by  the  lessor  of  the 
plaintiff  was  laid  on  the  14th  day  of  December,  1816.  The 
cause  was  tried  at  the  Middlesex  sittings  after  Trinity  Term, 
1817,  before  Holroyd,  J.  when  the  jury  found  a  verdict  for  the 


i  13  B.  E.  289  (14  East,  481). 

X  Cited  by  Baylst,  J.  in  Hou9to7i 
V.  Hughes  (1827)  6  B.  &  C.  403,  421, 
and  by  Jbsssl,  M.E.  in  Collier  v. 


Walters  (1873)  L.  R.  17  Eq.  252,  265, 
43  L.  J.  Ch.  216,  29  L.  T.  868.  See 
also  Baker  v.  White  (1875)  L.  E.  20 
Eq.  166,  174.— R.  C. 
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^s        plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following 
wiLLAK.     case : 

Packington  Tomkyns,  the  great  uncle  of  the  lessor  of  the 
plaintiff,  being  seised  in  fee  of  the  premises  in  question,  on  the 
8rd  of  August,  1775,  by  his  last  will  duly  attested  to  pass  real 
estates,  after  appointing  his  wife  Elizabeth  Tomkyns,  and  two 
other  persons  joint  executors  and  trustees  of  his  will,  and  after 
bequeathing  certain  legacies,  devised  as  follows  :  "  I  do  hereby 
give  and  devise  unto  my  said  trustees,  their  heirs,  executors, 
administrators,  and  assigns,  all  my  lands,  goods,  chattels,  and 
all  my  estates  both  real  and  personal,  subject  to  the  payment 
of  my  debts  and  legacies ;  upon  trust  that  they  do  demise  or  let 
all  my  freehold  estates,  and  my  house  wherein  I  now  live,  for 
any  term  they  shall  think  proper,  at  the  best  improved  yearly 
[  *S5  ]  rent  *that  can  be  got  for  the  same,  without  taking  any  fine  or 
income  for  the  granting  of  such  leases.  And  upon  further 
trust,  that  they  pay  one-third  part  of  all  the  rents  and  profits 
of  my  freehold  estates  and  house  unto  my  wife  and  her  assigns 
for  her  life,  and  as  to  all  the  rest  of  my  personal  estate,  to  pay 
and  dispose  of  one-third  part  as  the  same  should  be  received  to 
my  wife  for  her  own  use,  and  as  to  the  remaining  two-third  parts 
of  my  personal  estate,  to  lay  out  the  same  in  the  public  funds  in 
their  own  names,  and  to  pay  the  dividends,  together  with  the 
rents  and  profits  of  two-thirds  of  the  freehold  estates,  and  also 
two-thirds  of  the  rent  of  my  house,  and  also  the  third  part  of  the 
rents  of  my  freehold  estate  and  rent  of  my  house  after  the  decease 
of  my  wife,  to  my  daughter  E.  Longman,  and  her  assigns  for  the 
term  of  her  life,  for  her  own  separate  use  and  benefit,  and  not  to 
be  subject  to  the  debts  or  controul  of  her  present  husband,  and 
so  that  he  may  not  have  anything  to  do  or  meddle  therewith : 
and  after  the  decease  of  my  daughter,  I  give  and  devise  my 
freehold  estates,  my  house,  and  the  two  third  parts  of  my  per- 
sonal estate  to  the  child  and  children  of  my  daughter  £. 
Longman,  to  be  equally  divided  amongst  them,  share  and 
share  alike,  to  be  paid  to  them  at  their  respective  ages  of 
twenty-one  years,  but  in  case  my  daughter  shall  die  without 
issue,  or  all  such  issue  shall  die  before  they  attain  twenty-one 
years,  then  I  give  and  devise  all  my  freehold,  and  two-third 
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parts  of  my  personal  estates  to  my  wife  for  her  life,  and  after        Doe 
her  decease,  I  will  that  the  same  freehold  and  personal  estate,     avillam. 
shall  descend  and  go  to  my  own  heir  at  law  and  next  of  kin,  as 
the  same  would  have  done,  had  I  died  intestate  and  without 
issue. 

In  March,  1778,  P.  Tomkyns  died  seised  of  the  premises,  [^1 
withoat  revoking  or  altering  his  will,  leaving  E.  Tomkyns,  his 
widow,  and  E.  Longman,  his  only  child  surviving  him.  The 
widow  survived  her  co-trustees,  and  died  in  1796,  having  made  a 
will,  and  thereby  appointed  executors,  which  will  however  was 
not  attested  so  as  to  pass  real  estates.  On  the  12th  November, 
1816,  E.  Longman  died  without  having  had  any  issue.  The 
lessor  of  the  plaintiff  was  the  heir  at  law  of  P.  Tomkyns.  On 
the  10th  November,  1799,  the  executors  of  Elizabeth  Tomkyns, 
executed  a  lease  for  twenty-one  years  to  H.  G.  Goombe,  who  in 
1806  assigned  the  same  to  the  defendant  for  a  valuable  con- 
sideration. The  question  was,  whether  the  plaintiff  was 
entitled  to  recover ;  if  so,  the  verdict  was  to  stand ;  if  not,  a 
nonsuit  was  to  be  entered. 

Richardson  for  the  plaintiff.     ♦     *     * 

Oaseleef  cantra.     ♦     ♦     ♦  [  87  ] 

Baylby,  J. :  [  88  1 

This  is  an  ejectment  on  the  demise  of  John  Tomkyns,  who  is 
the  heir  at  law  of  Packington  Tomkyns,  the  testator,  and  also 
the  heir  ex  parte  patema  of  Elizabeth  Longman,  who  was 
the  daughter  of  Packington  Tomkyns ;  and  the  plaintiff's  right 
to  recover  is  resisted  upon  this  ground,  that  by  the  will  of  the 
testator,  the  whole  legal  fee  vested  in  the  trustees,  of  whom 
Elizabeth  Tomkyns  was  the  survivor,  and  that  *upon  her  death,  [  *89  ] 
it  descended  from  her  to  E.  Longman,  and  coming  to  her  by 
descent  from  her  mother,  it  must  descend  to  her  maternal  heir. 
Now  the  testator,  by  his  will,  devises  his  estates  "  to  his  trustees, 
their  heirs,  executors,  administrators  and  assigns."  Those 
terms  are  sufficiently  large  to  carry  the  whole  inheritance ;  and 
before  we  say  that  it  does  not  pass,  we  ought  to  see  clearly,  from 
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Doe  the  other  terms  of  the  will,  a  definite  period  at  which  their  estate 
WiLLAH.  must  cease.  He  then  directs  "  all  his  freehold  estates,  and  his 
hoase  in  which  he  lived,  to  be  demised  or  let  for  any  term  which 
they  shall  think  proper,  at  the  best  improved  yearly  rent  which 
could  be  got  for  the  same."  It  has  been  argued,  that  this 
merely  creates  a  power,  and  that  if  the  trustees  make  a  lease,  it 
would  take  effect  out  of  their  power  and  not  out  of  their  interest. 
There  are  no  words  here  which  distinctly  create  a  power  in  the 
trustees,  and  it  seems  to  me,  that  when  an  estate  is  devised 
upon  a  trust,  and  the  trustees  are  to  demise  for  any  term  they 
think  proper  (although  at  the  best  improved  rent)  the  true 
construction  is,  that  they  are  to  create  a  term  out  of  their 
interest ;  and  if  so,  they  must  have  a  reversion  after  that  term 
entirely  ceases.  The  trustees  are  then  **  to  pay  one-third  part 
of  all  the  rents  and  profits  of  his  freehold  estates,  and  of  his 
house,  unto  his  wife  and  her  assigns,  for  and  during  the  term  of 
her  life."  They  must  therefore  have  the  legal  estate  in  them 
for  the  life  of  the  wife  at  least.  They  are  then  '^  to  pay  the 
residue  for  the  daughter's  sole  and  separate  use,  for  her  life,  not 
to  be  subject  or  liable  to  the  control  of  her  then  present 
husband."  These  latter  words  shew,  that  the  testator  was 
particularly  contemplating  the  protection  of  E.  Longman, 
[  *90  ]  *against  her  then  husband,  and  that  probably  he  did  not  contem- 
plate the  case  of  her  having  a  future  husband.  Then  comes  a 
limitation  to  her  children,  and  it  is  said,  that  that  limitation 
gives  to  them  the  legal  estate,  and  that  in  that  part  of  the  will 
there  is  a  change  of  language  which  shews,  that  at  that  period  of 
time  all  the  former  purposes  of  the  trust  were  to  cease^  The 
language  there  used  is  not  so  clear  as  to  satisfy  my  mind,  that 
that  was  necessarily  the  intention  of  the  testator.  That  the 
interest  (if  defeasible)  would  continue  until  the  death  of  E. 
Longman,  and  would  not  end  when  her  first  husband  died, 
seems  to  me  to  receive  some  confirmation  from  this,  that  if 
E.  Longman  had  no  child  by  her  first  husband,  the  limitation  to 
her  children,  as  far  as  it  regarded  children  by  a  future  marriage, 
would  have  been  a  contingent  remainder,  and  if  the  trustees  did 
not  take  an  interest  co-extensive  with  her  life,  but  one  which 
might    determine  on  the    death  of    her    first  husband,  that 
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contingent  remainder  might  have  been  defeated  by  the  acts  of  Dob 
£.  Longman  in  her  lifetime.!  The  estate,  therefore,  to  the  willav. 
trnsteesy  seems  necessary  for  the  purpose  of  protecting  the 
interests  of  the  children ;  and,  inasmuch  as  the  words  ''  to  them 
and  their  heirs  "  are  calculated  to  give  them  the  fee,  I  am  not 
prepared  to  say  that  they  took  less  than  the  whole  legal  estate, 
which  therefore  devolved  upon  the  widow,  as  survivor,  and  upon 
her  death  descended  to  her  daughter ;  and  the  legal  estate  must 
now  be  in  her  heir,  ex  parte  materna.  It  seems  to  me, 
therefore,  that  this  ejectment  cannot  be  supported. 

Abbott,  J. : 

I  am  also  of  opinion,  that  this  ejectment  cannot  be  maintained. 
The  testator  begins  by  ^devising  his  estate  unto  the  trustees,  [  *9i  ] 
their  heirs,  executors,  administrators  and  assigns.  These 
words,  in  their  natural  import,  would  give  them  the  fee.  If  it,  how- 
ever, appears  clearly  from  the  whole  will,  that  it  was  not  his  inten- 
tion that  they  should  take  the  fee,  but  some  less  estate,  we  should 
so  construe  the  will  that  the  less  estate  should  be  taken  and  not 
the  fee ;  but  if  we  cannot  discover  what  less  estate  would  satisfy 
the  terms  of  the  will,  or  the  objects  which  the  testator  had  in 
view,  we  are  not  warranted  in  restraining  the  effect  of  the  first 
clause,  and  under  that  we  are  bound  to  say,  that  the  executors 
took  the  whole  fee.  The  first  object  of  the  testator  was,  that 
the  trustees  should  make  leases  for  such  terms  as  they  might 
think  proper,  with  this  restriction  alone,  that  they  must  reserve 
the  best  improved  yearly  rent  and  take  no  fine.  Now  if  these 
leases  were  to  be  made  out  of  their  estate,  they  must  have  the 
fee ;  and  in  my  opinion  these  words  are  not  to  be  considered  as 
creating  a  power,  but  as  giving  an  interest.  The  will  then 
proceeds  to  make  some  provisions  by  way  of  trust  for  his 
daughter,  who  was  a  married  woman.  It  is  possible  that  he 
might  have  intended  that  the  interest  of  the  trustees  should 
cease  when  E.  Longman  and  the  widow  both  died ;  but  it  might 
also  have  been  his  intention  that  they  should  take  an  estate 
beyond  that  period,  in  the  event  of  those  deaths  happening 

t  See  this  argument  criticised  in  Cunliffe  v.  Brancker  (1876)  3  Ch.  Div. 
93,  409.— B.  G. 
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Dob  before  Mrs.  Longman's  children  had  attained  twenty-one  years. 
wiLLAv.  I  &i^  not  satisfied  that  that  was  not  his  intention ;  he  evidently 
meant  that  two-thirds  should  be  reserved  from  the  personalty 
till  that  period  ;  for  he  directs,  that  that  should  be  paid  to,  and 
divided  among  the  children,  on  their  attaining  twenty-one,  and 
[  *d2 1  *it  seems  to  me  to  follow  from  these  words,  that  the  trustees 
were  to  retain  the  principal  of  that  money,  till  that  period. 
This  makes  it  probable  that  the  testator  meant  the  children  to 
take  the  land  at  the  same  period ;  but  I  am  by  no  means  clearly 
satisfied  that  he  actually  meant  to  restrain  the  estate  in  the 
trustees  to  that  period.  Not  being  able,  therefore,  clearly  to  see 
what  less  estate  than  the  fee  the  trustees  took,  or  even  what  less 
estate  would  satisfy  all  the  objects  of  this  will,  I  feel  myself 
bound  to  give  effect  to  the  testator's  first  words,  which  are  free 
from  all  ambiguity,  and  by  which  the  trustees  took  a  fee.  I  am 
therefore  of  opinion  that  the  legal  estate  must  be  considered  as 
vested  in  the  heir  at  law,  on  the  part  of  the  mother,  and  that  the 
plaintiff  cannot  recover. 

HOLBOYD,  J. : 

I  am  also  of  the  same  opinion,  that  the  trustees  under  this 
will  took  an  estate  in  fee.  The  estate  is  given  to  them  and  their 
heirs  in  trust,  and  amongst  other  trusts  is  one,  that  they  should 
'*  demise  all  the  freehold  estates  for  any  term  they  should  think 
proper."  This  is  not  a  power  ;  a  power  is  an  authority  to 
dispose  of  the  estate,  or  of  the  interest  of  another  person ;  but 
this  is  given  to  them  to  let  for  any  term  that  they  the  trustees 
think  proper ;  they  are  to  receive  the  rent  for  a  time  at  least 
because  they  are  to  pay  part,  viz.  one-third,  to  the  widow  during 
lier  life.  The  lease  therefore  is  to  be  made  for  rents  payable  to 
them,  and  not  to  another  person  for  whom  they  are  trustees. 
It  appears  therefore  not  only  from  the  words  of  the  will,  which 
are  words  of  trust,  but  also  by  the  circumstance  of  the  rents  being 
receivable  by  them,  that  the  leases  were  to  operate  out  of  the 
[  *^  3  estate  given  to  the  ^trustees  themselves.  Now  such  leases  could 
not  be  valid,  unless  they  took  an  estate  more  than  commensurate 
with  their  duration ;  and  as  by  the  will  they  have  the  right  to 
grant  leases  for  any  term  of  years,  it  follows,  that  in  order  to 
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make  sach  leases  valid,  they  must  take  an  estate  in  fee.  It  Dob 
cannot  depend  upon  subsequent  events,  whether  they  are  to  take  willan. 
an  estate  in  fee  or  not,  because  they  must  take  that  estate  in  the 
first  instance,  on  the  death  of  the  testator.  I  am  therefore  of 
opinion,  that  in  order  to  effectuate  the  intention  of  the  testator, 
the  trustees  must  have  an  estate  in  fee,  inasmuch  as  such  an 
estate  in  them  is  necessary  for  enabling  them  to  execute  the 
purposes  of  their  trust. 

Judgment  of  nonsuit. 


DOE,  ON  THE  Demise  of  WELLARD  and  Others  r.  isis. 

HAWTHORN.  ^'^•^' 


(2  Baxn.  &  Aid.  96—104.) 

The  owner  of  land  having,  at  his  own  expense,  built  a  chapel,  which 
was  used  for  the  purpose  of  public  worship,  and  the  congregation  haying 
subscribed  a  sum  of  money  for  the  purpose  of  enlarging  and  improving 
the  same,  he,  in  consideration  that  the  money  so  subscribed  should  be 
expended  for  that  purpose,  demised  the  premises  by  lease  for  twenty- 
three  years,  reserving  a  peppercorn  rent  during  his  life,  and  10/.  per 
annum  after  his  death.  A  declaration  of  trust  was  afterwards  executed 
by  some  of  the  lessees,  declaring  that  they  would  hold  the  premises  in 
trust  for  the  congregation  assembling  at  the  chapel,  and  that  in  case  the 
public  worship  should  be  there  discontinued,  then  that  they  would 
assign  the  premises  for  civil  purposes :  Held,  that  this  was  a  conveyance 
for  the  benefit  of  a  charitable  use,  and,  therefore,  void  within  the 
9  Geo.  U.  c.  36,  s.  l.t 

Held  also,  that  neither  the  sum  agreed  to  be  expended  on  the 
premises,  nor  the  rent  reserved  at  the  death  of  the  lessor,  could  be 
considered  a  full  consideration  paid  for  the  lease,  so  as  to  bring  the  case 
within  the  2nd  section  of  that  statute. 

Held  also,  that  the  declaration  of  trust,  although  executed  only  by 
some  out  of  the  several  lessees,  was  evidence  against  all  of  the  purpose 
for  which  the  lease  was  granted. 

Ejectment  for  a  chapel  or  meeting-house  situate  in  Dartford 
in  the  county  of  Kent.  Flea,  Not  guilty.  The  cause  was  tried 
at  the  Maidstone  Summer  Assizes,  1817,  before  Lord  Ellen- 
borough,  Ch.  J.  when  the  jury  found  a  verdict  for  the  plaintiff, 
subject  to  the  opinion  of  this  Court,  upon  the  following  case : 

t  See  now  51  &  62  Vict.  c.  42,  s.  4.— E.  C. 


[96] 


362  1818.    K.  B.    2  B.  &  ALD.  96—98.  [b.b. 

Bob  On  the  SOth   September,   1795,  the  lessor  of  the  plaintiff 

Hawthobn.  Jo^J^  Wellard,  was  possessed  of  a  piece  of  land  *at  Dartford,  for 

[  *97  ]  the  residue  of  a  term  of  years,  and  being  so  possessed,  he  in  the 
year  1796  erected  and  completed  at  his  own  expense  the  chapel 
or  meeting-house  in  question,  on  a  part  of  that  land,  and  in  the 
year  1806,  4001.  was  subscribed  by  the  congregation  there 
assembled  for  public  worship,  for  enlarging  and  improving  the 
same :  and  in  consideration  of  the  money  being  so  subscribed, 
and  that  it  should  be  expended  for  the  aforesaid  purposes, 
Wellard  agreed  to  grant  an  underlease  of  the  chapel  for  a  term 
of  years  by  way  of  security  to  the  congregation  for  laying  out  so 
large  a  sum  of  money  upon  the  premises  ;  and  accordingly  a 
lease  for  twenty-three  years  in  the  common  form  was  executed 
by  Wellard  to  twelve  persons  as  lessees  ''  of  all  that  messuage, 
tenement,  chapel,  or  meeting-house,  situate  in  Dartford,  and 
which  then  was,  and  for  many  years  past  had  been  used  as  a 
place  for  the  worship  of  Almighty  God,  by  a  society  or  congre- 
gation of  Protestants  assembling  under  the  patronage  of  the 
trustees  of  the  late  Countess  of  Huntingdon's  College,"  rendering 
a  peppercorn  rent  during  the  life  of  the  lessor,  and  after  his 
decease,  a  rent  of  102.  per  annum  for  the  remainder  of  the  term. 
And  on  the  18th  day  of  October,  1806,  upon  the  back  of  the  said 
lease  was  indorsed  a  declaration  of  trust  purporting  to  be  by  all 
the  lessees,  but  which  was  in  fact  only  executed  by  four,  by  which 
it  was  declared,  that  they  would,  during  the  remainder  of  the 
term,  stand  possessed  of  the  chapel  or  meeting-house,  upon 
trust,  for  the  use  and  benefit  of  the  society  or  congregation  then 
assembling  at  the  chapel  or  meeting-house,  maintaining  certain 
doctrines  therein  particularly  described. .  But  that  in  case  the 

[•^8]  society  or  congregation  of  Protestants  *holding  the  doctrines 
aforesaid  should  be  totally  dissolved  or  dispersed,  and  the  public 
worship  at  the  chapel  discontinued  by  them  for  the  space  of 
twelve  calendar  months  together,  then  upon  further  trust,  to 
assign  the  premises  to  such  person,  and  for  such  civil  purposes, 
as  to  the  lessees  should  seem  meet,  or  the  survivors  of  them 
should  unanimously  agree.  The  chapel  has  always  been  used 
as  a  place  of  public  worship  for  the  congregation  in  the  declara- 
tion of  trust  mentioned.     The  defendant  Sampson  Hawthorn, 
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was  the  minister,  and  had  possession  of  the  chapel.    On  the  24th        Doe 
day  of  March  last,  Wellard  demanded  possession  of  the  defen-   hawthobk. 
dant,  which  was  refused.     The  question  for  the  opinion  of  the 
Court  was,  whether  the  indenture  of  lease  of  the  29th  day  of 
September,  1806,  was  void. 

Chitty  for  the  plaintiff : 

This  lease  is  void  within  the  stat.  9  Geo.  II.  c.  86,  s.  1.  It  is 
granted  for  the  purpose  of  supporting  a  chapel  for  public  worship, 
for  Protestant  Dissenters,  and  the  case  of  Doe  d.  Thomas  v. 
Pitcher f\  is  an  authority  to  shew,  that  such  is  a  charitable  use 
within  the  meaning  of  the  statute.  This  statute  has  always  been 
construed  most  liberally,  Attorney-General  v.  Graves ,  I  Durour  v. 
Motteiuc,^  Morice  v.  The  Bishop  of  Durham.\\  It  lies  upon  the 
defendant  to  bring  himself  within  the  proviso,  which  directs 
that  that  Act  shall  not  extend  to  the  purchase  of  any  interest  in 
lands  made  for  a  full  or  valuable  consideration,  paid  at  or  before 
the  making  of  the  conveyance  or  ^transfer.  This  cannot  be  [  *99  ] 
considered  a  purchase,  nor  was  there  any  consideration  paid  before 
the  sealing  of  the  lease,  nor  does  it  appear,  upon  the  facts  stated, 
that  there  ever  was  a  full  consideration,  for  it  cannot  be  assumed 
that  the  rent  reserved  was  a  full  consideration  for  these 
premises. 

Comyn^  for  the  defendant : 

If  the  lease  had  been  granted  on  the  express  condition  that  the 
premises  should  always  be  used  as  a  meeting-house  or  chapel, 
the  case  of  the  Attorney-General  v.  Graves  would  be  an  authority 
to  shew,  that  it  was  granted  for  a  charitable  use,  within  the 
meaning  of  the  statute.  Here,  however,  the  lease  contains  a 
simple  unconditional  demise  of  the  premises  described  as  a 
chapel  or  meeting-house,  with  the  usual  covenants  and  provisoes. 
The  lessees  have  the  entire  control  over  the  property,  and  are 
at  liberty  to  convert  them  to  any  other  uses  they  please  during 
the  term.    They  may,  without  incurring  a  forfeiture,  convert 

t  6  Taunt.  359,  2  Marsh.  61.  ;|  7  E.  R  232,  236  (9  Vee.  399, 406, 

X  Ambl.  155.  10  Ves.  622.) 

§  1  Yes.  sen.  320. 
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Doe  them  even  into  a  public  theatre  ;  and  if  the  lessees  may  apply 
Hawthork.  the  premises  to  any  use  they  think  fit,  Doe  d.  Toone  v.  Cope^ 
stake f^  is  an  authority  to  shew  that  such  a  case  does  not  fall 
within  the  statute.  The  lease  itself,  independent  of  the  declara- 
tion of  trust,  does  not  appear  to  be  granted  for  any  charitable  use, 
and  the  latter  cannot  affect  the  lessor ;  for  if  the  lessees  wish  to 
avoid  the  lease,  they  could  not  do  so  by  shewing  this  declaration 
of  trust,  which  was  their  own  act ;  besides,  it  is  executed  only 
by  four  out  of  the  several  lessees,  and  cannot  therefore  affect  the 
others.  Assuming,  however,  that  this  lease  would  be  void, 
[  *loo  ]  within  the  enacting,  ^clause,  it  falls  within  the  proviso,  for  it 
may  be  assumed  that  the  4002.  was  laid  out  upon  the  premises, 
and  that  that,  together  with  the  lOZ.  rent,  reserved  after  the 
death  of  the  lessor,  was  a  full  and  valuable  consideration. 

Baylby,  J. : 

The  question  in  this  case  depends  upon  the  construction  of 
the  9  Geo.  II.  c.  86,  s.  1,  which  enacts,  '^  that  no  man's  lands, 
&c.  shall  be  given,  granted,  aliened,  limited,  released,  transferred, 
assigned  or  appointed,  or  anyways  conveyed  or  settled  to  or 
upon  any  person  or  persons,  bodies  politic  or  corporate,  for  any 
estate  or  interest  whatsoever,  in  trust  or  for  the  benefit  of  any 
charitable  uses  whatsoever,  unless  such  conveyance  be  made  by 
deed,  sealed  and  delivered,  in  the  presence  of  two  or  more 
credible  witnesses,  twelve  months  before  the  death  of  the  donor 
or  grantor,  and  be  enrolled  in  the  Court  of  Chancery,  within  six 
calendar  months  after  the  execution  thereof/'  It  is  admitted, 
that  if  this  lease  come  within  the  former  part  of  the  clause,  it  is 
void  inasmuch  as  the  provisions  of  the  Act  have  not  been 
complied  with,  and  the  question  therefore  is,  whether  it  was 
conveyed  for  the  benefit  of  a  charitable  use.  Now,  to  ascertain 
the  purpose  for  which  the  lease  was  made,  we  must  see,  first, 
the  situation  of  the  parties  at  the  time;  then,  what  was  the 
thing  granted ;  and  lastly,  the  declaration  of  the  lessees  to  whom 
the  grant  was  made.  It  appears,  from  the  case,  that  in  1796, 
Wellard  had,  at  his  own  expense,  erected  a  chapel,  and  that 
4002.  had  been  subscribed  for  the  making  of  improvements  by 

t  6  East,  328. 
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the  congregation,  and  that  the  lease  was  executed  as  a  security        Doe 

to  the  congregation,  for  laying  out  so  large  *a  sum  of  money   hawthorn. 

upon  the  premises.      The  motives,  therefore,    which  induced      [  *loi  ] 

Wellard  to  grant  the  lease  were,  that  the  chapel  might  be 

enlarged  and  improved  as  a  place  of  public  worship ;  and  he 

agreed,  that  the  congregation  should  have  the  lease,  as  a  security 

for  the  money  they  were  about  to  lay  out  on  the  premises,  which 

were  to  continue  to  be  used  as  a  place  for  public  worship.    The 

lease  itself  then  describes  the  subject-matter  of  the  conveyance 

as  a  chapel  or  meeting-house,  which  then  was  and  had  been  used 

as  a  place  of  public  worship,  and  there  is  then  a  reservation  of  a 

peppercorn  rent  during  the  life  of  the  lessor,  and  upon  his  death, 

lOZ.  per  annum  during  the  remainder  of  the  term.    It  has  been 

argued,  that  this  must  be  taken  to  be  a  full  consideration  for  the 

granting  of  the  lease,  and  that  this  case,  therefore,  comes  within 

the  exception ;  of  the  Act  of  Parliament.    When  the  plaintiff 

has,  however,  once  established  that  this  is  a  charitable  use,  it 

lies  upon  the  defendant  to  bring  himself  within  the  exception ; 

but  it  is  quite  impossible  to  say,  that  this  was  a  full  and  valuable 

<^nBideration.    Wellard  had,  at  his  own  expense,   built  this 

ohapel  upon  his  own  land,  and  4002.  having  been  subscribed  for 

the  improvement  of  that  chapel  he  parts  with  the  premises  for 

twenty- three  years,  without  receiving  any  remuneration  whatever, 

in  the  event  of  his  living  to  the  end  of  the  term,  and  if  he  die, 

then  his  executors  are  to  receive  102.  per  annum  during  the 

residue  of  the  term.    The  purposes,  therefore,  for  which  the 

lease  was  to  be  made,  is  stated  on  the  case,  and  if  that  only  had 

been  stated,  without  adding  the  declaration  of  trust,  I  should 

have  thought  that  this  case  came  within  the  Act  of  Parliament. 

I  take  it  to  be  quite  clear,  that  it  is  not  necessary  that  the 

purpose  *8hould  appear  upon  the  face  of  the  instrument  itself,      [  *102  j 

for  if  it  were  so,  the  statute  might  always  be  evaded.     Then,  if 

we  look  to  the  declaration  of  trust,  it  puts  the  matter  beyond  all 

doubt,  for  the  purposes  for  which  the  lease  was  granted  are  there 

specifically  described,  and  clearly  amount  to  a  charitable  use ; 

and  although  the  premises  may  cease  to  be  used  for  public 

worship,  yet  the  lease  having  been  originally  granted  for  a 

charitable  use,  is  void.    It  has  been  argued,  too,  that  the  decla- 
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Dob  ration  of  trust  having  been  executed  by  four  out  of  the  several 
Hawthobk.  lessees,  is  only  evidence  against  those ;  but  I  take  it  to  be  clear 
that  the  declaration  of  one  of  the  lessees  is  evidence  against  all 
as  to  the  purpose  for  which  the  lease  was  taken.  Under  these 
circumstances,  I  have  no  doubt,  that  this  lease  is  void,  within  the 
9  Geo.  II.  c.  86,  s.  If  ;  and  that  being  so,  there  must  be  judgment 
for  the  plaintiff. 

Abbott,  J. : 

If  the  Court  were  to  hold  this  lease  good  they  would  estabUsh 
a  precedent  by  which  the  provisions  of  the  28  Hen.  VIII.  c.  10,  t 
and  the  9  Geo.  II.  c.  86,  would  be  rendered  nugatory.  The  lease 
does  not  in  itself  contain  any  declaration  of  the  use  or  purpose 
for  which  it  is  granted.  I  take  it  to  be  quite  clear,  however,  that 
in  order  to  learn  that  purpose  the  Court  may  look  not  only  at 
the  instrument  itself,  but  at  the  accompanying  facts  both  before, 
at,  and  after  the  execution  of  the  lease.  The  intention  of  the 
grantor  is  to  be  inferred  from  his  acts.  Looking  at  the  facts 
before  the  execution  of  the  lease,  we  find  that  the  chapel  was 
erected  by  the  lessor  for  the  use  of  a  congregation  of  a  particular 
[  *103  ]  description,  that  that  congregation  had  subscribed  *a  sum  of 
money  with  a  view  of  improving  the  chapel,  and  that  it  was 
agreed  that  they  should  hold  the  same  for  the  purpose  of  carry- 
ing on  a  certain  species  of  religious  worship  for  the  period 
mentioned.  This  took  place  before  the  declaration  of  trust  was 
indorsed  on  the  back  of  the  lease.  In  furtherance  of  the  object 
of  that  instrument,  the  indorsement  was  prepared,  which  was 
intended  to  be  executed  by  all  the  lessees,  and  which  states  that 
the  lease  was  granted  in  order  that  the  premises  might  be  used 
by  the  whole  of  the  congregation  as  a  place  for  the  celebration  of 
divine  worship.  We  have  therefore  one  piece  of  evidence  which 
cannot  deceive  us  as  to  the  use  which  was  the  object  of  this  lease, 
and  it  is  clearly  either  a  superstitious  use  within  the  stat.  23 
Hen.  VIII.  c.  10,  t  or  a  charitable  use  within  the  9  Geo.  II.  c.  86 ; 
and  if  it  falls  within  the  provisions  of  either  of  these  statutes, 
the  lease  is  void.  And  it  does  not  come  within  the  exception  in 
9  Geo.  II.  c.  86,  for  no  money  waB  actually  paid  to  the  lessor  as 
t  See  now  51  &  52  Vict.  c.  42,  8.  13. 
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a  consideration  for  granting  the  lease.    Upon' the  whole,  there-        dob 
fore,  I  am  of  opinion  that  this  lease  is  void,  and  that  the  lessor  hawthobn. 
of  the  plaintiff  is  entitled  to  recover. 

HOLROYD,  J.  : 

I  am  also  of  opinion  that  this  lease  is  void.  It  is  a  general 
principle  of  law,  with  respect  to  deeds,  that  where  a  statute 
makes  them  void  as  for  charitable  or  superstitious  uses,  or  where 
they  are  void  by  the  common  law  as  contra  honoa  mores,  that 
the  proof  of  their  invalidity  may  be  collected,  not  only  from  the 
instrument  itself,  but  from  circumstances  which,  though  they  do 
not  appear  upon  the  face  of  the  deed,  may  be  taken  into  considera- 
tion. Then  what  are  the  facts  of  this  case  ?  It  is  stated  that 
400L  had  been  subscribed  *by  the  congregation,  for  the  purpose  [  ^104  ] 
of  enlarging  and  improving  the  chapel  for  public  worship.  I 
take  that  to  mean  an  enlargement  and  improvement  for  their 
more  conveniently  witnessing  the  performance  of  public  worship 
there.  Then  it  is  further  stated  as  a  consideration  for  the  grant 
of  the  lease,  that  this  money  was  to  be  expended  for  the  purposes 
aforesaid ;  that  is,  for  the  enlarging  and  improving  the  chapel 
for  public  worship.  If  so,  the  4002.  was  not  a  valuable  considera- 
tion paid  to  the  landlord  for  granting  the  use  of  his  premises  but 
was  money  laid  out  for  the  purpose  of  enlarging  the  building  for 
public  worship,  which  was  for  the  convenience  of  the  congrega- 
gation  themselves,  without  any  reference  whatever  to  the  interest 
of  the  landlord.  Then  if  the  lease  were  made  by  him  for  that 
purpose,  it  is  clearly  a  charitable  use  within  the  9  Geo.  II.  c.  86, 
s.  1.  As  we  are  not  bound,  however,  to  confine  ourselves  to  the 
instrument  itself,  and  may  even  look  to  independent  circumstances 
to  learn  the  object  of  the  lessor,  we  may  have  recourse  to  the 
declaration  of  trust,  and  that  contains  the  acknowledgment  of 
four  out  of  the  several  lessees,  that  the  lease  was  granted  for  a 
purpose  which  in  point  of  law  is  a  charitable  use.  Upon  these 
grounds,  I  am  of  opinion  that  the  lease  is  void. 

Judgment  for  the  plaintiff. 
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1818.  TWYNAM  V.  PICKABD  the  YouNGBE.f 

^^'  (2  Bam.  &  Aid.  106—112.) 

[  106  J  Covenant  will  lie  by  the  assignee  of  the  reversion  of  part  of  the 

demised  premises  against  the  lessee  for  not  repairing. 

Covenant.  Declaration  stated,  that  one  H.  N.  Middleton 
being  seised  in  fee  of  the  premises,  demised  the  same  by  lease  to 
the  defendant  for  fourteen  years,  and  that  the  defendant 
covenated  to  repair,  &c.  The  delaration  then  stated  the  entry 
of  the  defendant  upon  the  premises,  the  reversion  still  remaining 
in  Middleton  ;  that  the  latter,  by  lease  and  release  conveyed  his 
reversion  to  W.  H.  and  W.  T.  in  fee  ;  that  they  became  seised  of 
the  reversion  in  fee,  and  that  they  on  the  15th  day  of  February, 
1810,  by  lease  and  release,  conveyed  to  the  plaintiff  the  reversion 
of  part  of  the  said  demised  premises,  whereby  he  became  seised  of 
the  reversion  of  that  part  of  the  premises  in  fee.  The  declaration 
then  alleged  breaches  of  covenant  for  not  repairing  that  part  of 
the  premises,  the  reversion  of  which  had  been  conveyed  to 
plaintiff.    General  demurrer  and  joinder. 

Selwyn,  in  support  of  the  demurrer,  stated  the  questions  to 
be,  first,  whether  an  action  of  covenant  could  be  maintained  at 
common  law  by  the  assignee'in  fee  of  the  reversion  of  part  of  the 
demised  premises,  for  breaches  of  covenant  contained  in  the 
original  indenture  of  demise,  such  breaches  relating  to  that  part 
of  the  premises,  the  reversion  whereof  had  been  conveyed  to  the 
assignee :  and  if  not,  then,  secondly,  whether  such  an  action  be 
[  'lOS  ]  maintainable  under  the  stat.  82  Hen.  VIII.  c.  84.  As  to  ♦the 
first  question,  it  appears  by  the  preamble  of  the  statute  of  the 
82  Hen.  YIII.  that  an  action  of  covenant  by  an  assignee  of  the 
reversion  of  the  whole  of  the  premises  did  not  lie  at  common  law. 
And  Barker  v.  Darner, I  Thrale  v.  ComwaU,%  and  Thurshy  v. 
PlantyW  are  authorities  to  shew  that  such  an  action  was  not 

t  See  Hydt  v.  Warden  (1877)  3  Q.  B.  Div.  74,  68  L.  J.  Q.  B.  139.— 

Ex.  Div.  72,  83;  47  L.  J.  Ex.  121 ;  B.  C. 
May(yr  of  Sujansea  v.  Th(ma$  (1882)         t  3  Mod.  338. 
10  Q.  B.  D.  48,  53 ;  52  L.  J.  Q.  B.  §  1  Wils.  165. 

340 ;  Baynton  v.  Moryan  (1888)  22         ||  1  Saund.  240,  n.  3. 
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maintainable.  But,  secondly,  an  action  of  covenant  cannot  be  Twyham 
maintained  by  an  assignee  of  the  reversion  of  part  of  the  demised  piokabd. 
premises  under  the  statute  of  82  Hen.  YIU.  In  Bac.  Abr.  tit. 
Covenant,  (E.  6)  it  is  laid  down,  that  the  statute  of  82  Hen.  VIII. 
does  not  extend  to  grantees  of  the  reversion  in  part  of  the  land. 
And  in  Harg.  Go.  Litt.  215  b,  note  118,  the  distinction  is  taken 
between  the  grantee  of  part  of  the  reversion  in  the  whole,  and  the 
grantee  of  the  whole  estate  in  reversion  in  part.  In  the  former 
case,  the  grantee  is  an  assignee  within  the  statute,  and  may  take 
advantage  of  a  condition,  but  in  the  latter  he  is  not.'  That  a 
grantee  of  part  of  the  reversion  in  fee,  as  for  instance  a 
grantee  of  the  reversion  for  years,  is  within  the  statute,  is 
clear  from  the  case  of  Attoe  v.  Hemmings,^  but  then  he  must  be 
a  grantee  of  the  whole  estate  demised.  And  the  words,  **  or  any 
parcel  thereof,"  mentioned  in  the  second  section  of  the  statute  of 
82  Hen.  VIH.,  refer  to  the  assignees  of  "  farmers,  lessees,  and 
grantees  of  lordships,  &c."  and  cannot  be  held  to  extend  to  the 
assignees  of  lessors  or  grantors.  It  is  true  that  Lord  Chief 
Baron  Comyns,  in  his  Digest,  (tit.  Covenant,  (B.  8)  lays  it  down, 
that  covenant  lies  by  an  assignee  of  part  of  the  estate  demised. 
But  it  appears  *that  he  considered  the  point  doubtful,  for  when  C  '^^^  ] 
he  cites  his  authority  for  the  position  he  prefixes  to  it  a  ''semble; " 
and  on  referring  to  his  authority,  which  is  Sherwood  and  Nones' 
case,t  the  question  which  was  there  raised  was  whether  an 
assignee  of  parcel  of  the  reversion  could  maintain  covenant,  and 
that  question  was  adjourned.  And  in  an  anonymous  case,§ 
where  a  warren  in  fee  extending  into  three  towns  was  leased  by 
deed  rendering  rent,  and  the  lessor  afterwards  granted  the 
reversion  of  the  warren  in  one  of  the  towns,  and  the  lessee 
attorned,  it  was  held  that  as  the  original  contract  could  not  be 
apportioned,  neither  the  grantor  nor  the  grantee  should  have 
any  part  of  the  rent  during  the  term. 

Moore,  contra: 

As  to  the  first  question,  the  preamble  of  the  statute  certainly 
shews,  that  this  action  was  not  maintainable  at  common  law. 
But,  secondly,  the  statute  confers  this  remedy  upon  the  assignee 
t  2  Bulst.  281.  t  1  Leon.  260.  §  3  Leon.  1. 

B.R. — ^VOL.  XX.  B   B 
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TwYHAM  of  the  reversion,  although  he  be  assignee  only  of  part  of  the 
PiGKARD.  demised  premises.  That  statute  gives  to  the  assignee  the  same 
remedy  that  the  lessor  would  have  had ;  and  as  the  lessor  in  this 
case  might  have  sued  upon  the  covenant,  so  may  his  assignee. 
And  such  a  construction  of  the  statute  is  favourable  to  alienation. 
There  is  no  express  decision  in  point,  but  the  words  of  the 
statute  being  general,  it  is  open  to  the  Court  to  give  that  con- 
struction which  may  best  effectuate  the  general  object  The 
second  section  of  the  statute  provides,  ''  that  the  lessee  or  his 
assignee  should  have  a  remedy  by  action  of  covenant,  against 
the  assignee  of  the  reversion  of  part,"  yet  it  is  contended,  that 
t  •lOSj  the  *latter  has  no  reciprocal  remedy;  and,  consequently,  if  the 
original  lessee  had  covenanted  to  repair,  the  assignee  of  the 
reversion  of  part  would  have  been  deprived  Of  all  remedy  upon 
the  covenant.  In  Kitchen  and  Kni{/ht  v.  Buckly,\  where  the 
lessor  had  granted  one  half  of  the  reversion  to  Kitchen,  and  the 
other  half  to  Knight,  who  joined  in  an  action  of  covenant  against 
the  lessee  for  not  repairing,  it  was  moved  in  arrest  of  judgment, 
that  being  tenants  in  common  they  could  not  join  in  an  action, 
but  the  Court  adjudged  that  they  might,  as  the  action  was  merely 
personal.  Now  that  question  could  not  have  arisen,  if  the 
assignee  of  the  reversion  of  part  could  not  sue  at  all  or  alone ; 
for  if  the  remedy  is  once  suspended  it  is  extinguished  for  ever. 
The  question  then  occurs,  is  a  covenant  divisible?  That  a 
covenant  is  divisible  as  far  as  regards  the  covenantor  is  clear  from 
the  case  of  Congham  v.  King ,  I  which  case  was  cited  and  approved 
of  by  Lord  Ellenborouoh,  in  that  of  Stevenson  v.  Lambard.^ 
Then  if  a  covenant  is  divisible  as  to  the  covenantor,  a  fortiori,  it 
is  so  as  to  the  covenantee.  As  to  the  case  of  a  condition,  no 
inference  by  way  of  analogy  can  be  drawn  from  it,  because  a 
condition  being  in  the  nature  of  a  penalty  or  forfeiture  cannot  be 
apportioned  or  divided,  Co.  Litt.  215  a,  Dyer,  309  a. 

Selwyn,  in  reply : 

By  the  assignment  of  the  reversion,  the  privity  of  contract  is 

destroyed.  Bord  v.  Cudmore.\\   The  Legislature  has  used  different 

t  1  Lev.  109.  §  6  R.  E.  511  (2  East,  580). 

t  Cro.  Car.  222.  ||  Cro.  Car.  183. 
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language  in  the  first  and  second  sections  of  the  statute.    The     Twykam 
first  ^section  is  confined  to  the  assignees  of  the  reversion  of  the     pioilabd. 
whole,  but  the  second  section  applies  to  assignees  of  the  reversion      [  •lOO  ] 
of  a  part  of  the  estate.    In  Kitchen  v.  Buckly,  this  question  was 
not  raised.    If  the  construction  contended  for  by  the  other  side 
should  be  put  upon  this  statute,  the  lessor  may  subject  his  lessee 
to  a  multiplicity  of  actions  against  his  consent,  for  the  lessee 
will  be  subjected  to  as  many  actions  as  the  lessor  may  choose  to 
divide  the  reversion  into  parts; 

Bayley,  J. : 

Although  it  has  never  been  expressly  decided,  that  the  as- 
signee of  the  resrersipn  of  part  of  the  demised  premises  can 
maintain  this  action  against  the  lessee,  yet,  when  the  question 
comes  fairly  to  be  considered,  I  cannot  entertain  any  doubt  that 
covenant  will  lie  both  by  and  against  the  assignee  of  reversion 
of  part  of  the  premises.  The  32  Hen.  VIII.  c.  34,  s.  1,  enacts, 
**  that  the  grantees  or  assignees  of  any  reversion  or  reversions, 
shall  have  the  like  advantages  against  the  lessees  by  entry  for 
non-payment  of  the  rent,  or  for  doing  of  waste  or  other  for- 
feiture, and  also  shall  have  all  su3h  like  and  the  same  advan- 
tage, benefit,  and  remedies  by  action  only,  for  not  performing  of 
other  conditions,  covenants,  or  agre.ements  contained  and 
expressed  in  their  leases,  demises,  or  grants  against  the  lessees, 
as  the  lessors  or  grantors  themselves  might  have  had  at  any 
time."  The  words  therefore  apply  to  conditions  as  well  as  to 
covenants,  and  are  sufficiently  large  to  include  persons  who  are 
grantees  of  the  reversion,  either  of  the  whole  or  part  of  the  pro- 
perty, which  is  the  subject  of  the  lease.  That  part,  however, 
which  applies  to  conditions  which  in  their  very  nature  are 
entire,  is  necessarily  confined  to  the  assignees  of  the  *reversion  [  •no  ] 
of  the  whole  of  the  premises.  The  authorities  cited  in  the 
course  of  the  argument,  to  shew  that  the  assignees  of  the  rever- 
sion of  part  are  not  within  the  Act,  were  cases  of  conditions, 
and  do  not  apply  to  covenants.  I  do  not  agree  to  the  distinction 
taken  in  the  argument,  between  the  first  and  second  sections  of 
the  Act,  for  the  words  used  in  both  sections  are  substantially 
the  same,  and  must  receive  the  same  construction.     The  only 
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TwTNAM  difference  is,  that  the  words  in  the  first  section  apply  to  the 
PiCKABD.  assignee  of  the  reversion ;  those  in  the  second  section,  to  the 
assignee  of  the  term.  Then,  except  in  cases  where  the  con- 
struction of  the  statute  is  confined  by  the  use  of  the  word  con- 
dition, and  the  nature  of  the  thing,  there  is  no  good  reason  why 
the  word  assignee  in  the  statute  should  not  be  held  to  extend  to 
the  assignee  of  the  reversion  in  part,  as  well  as  of  the  whole  of 
the  premises.  In  Palmer  v.  Edward8,\  it  was  held,  that  the 
assignee  of  part  of  the  premises  from  the  lessee  might  maintain 
covenant  against  the  lessor ;  and  there  Bullbr,  J.,  considered 
the  remedies  as  mutual.  In  Congham  v.  Kingy  it  was  held,  that 
the  lessor  might  maintain  covenant  againt  the  assignee  of  part 
of  the  premises  demised.  The  authorities  seem  to  shew  that 
the  severance  of  the  estate  demised  does  not  take  away  the 
mutual  remedies.  I  have  always  understood  it  to  be  clear  law, 
that  covenant  was  maintainable  by  the  assignee  of  the  reversion 
in  part.  In  Kitchen  v.  Buckly,  this  objection,  if  valid,  would 
have  succeeded ;  and  it  can  hardly  be  supposed,  that  if  it  had 
been  considered  valid,  it  would  have  been  overlooked.  In  Pyot  v. 
[•Ill  ]  Lady  St  John.X  a  person  seised  in  fee  of  one  *messuage,  and 
possessed  of  a  term  of  years  in  other  premises,  demised  both  for 
ten  years  to  Lady  St.  John,  by  one  lease,  and  then,  by  separate 
deeds,  conveyed  the  reversion  in  fee,  and  the  reversion  for 
years  to  Pyot.  On  an  action  of  covenant  being  brought,  it 
was  objected,  that  Pyot  ought  to  have  brought  several  actions, 
but  no  objection  was  taken,  that  he  was  possessed,  by  each 
separate  deed,  only  of  the  reversion  of  part  of  the  premises. 
The  Court  held,  that  though  he  might  have  brought  several 
actions,  still  the  bringing  only  one  action  was  well  enough. 
But  if  this  objection  had  been  valid,  that  decision  could  not 
have  taken  place  ;  because  it  would  have  been  an  obvious  answer 
to  say,  that  several  actions  would  not  lie,  inasmuch  as  in  each 
it  must  have  appeared  that  Pyot  was  only  assignee  of  the  re- 
version in  part.  Upon  authority,  therefore,  as  well  as  principle, 
I  am  of  opinion,  that  this  action  is  maintainable ;  and,  therefore, 
that  there  must  be  judgment  for  the  plaintiff. 

t  1  Dougl.  187.  \  Oro.  Jac.  329. 
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Abbott,  J.:  Twtnam 

I  am  of  the  same  opinion.  The  statute  makes  no  material  pickabd. 
distinction  between  the  assignee  of  the  reversion  and  the  assignee 
of  the  term.  It  has  been  decided,  that  the  assignee  of  part  of  the 
premises  for  the  term  may  maintain  this  action,  and  it  therefore 
appears  to  me  to  follow  that  the  assignee  of  the  reversion  of  part 
may  do  the  same. 

HOLBOYD,   J.: 

I  am  also  of  opinion  that  this  action  is  maintainable.  The 
cases  cited  in  argument  apply  only  to  conditions,  with  respect  to 
which  the  statute  expressly  enacts,  **  that  the  assignees  shall 
have  the  like  advantages  ^against  the  lessees  by  entry  for  non-  I  *112  ] 
payment  of  rent,  or  for  doing  of  waste  or  other  forfeiture,  as 
the  lessors  would  have  had."  Now  if  the  lessor  assigned  the 
reversion  of  part  of  the  premises  to  another,  his  right  of  entry 
would  be  gone,  for  in  Knight's  case,+  it  was  expressly  held,  that 
the  severance  of  any  part  of  the  reversion  destroyed  the  whole 
condition  (which  was  entire,  and  the  breach  of  which  gave  one 
entire  right  of  entry  into  the  whole  premises  on  non-payment  of 
rent) ;  that  being  so,  the  lessor  at  common  law  would  have  no 
right,  in  such  a  case,  to  vacate  the  lease  by  entry,  and  conse- 
quently his  assignee  would  not  have  that  right  under  the 
statute.  But  that  does  not  apply  to  the  case  of  covenants,  for 
there,  although  the  lessor  has  granted  away  part  of  the  demised 
premises,  still  at  common  law  he  might  maintain  covenant 
against  the  lessee,  and  therefore  it  seems  to  me,  that  his  assignee 
of  part  of  the  demised  premises  is  entitled  under  the  statute  to 

maintain  that  action. 

Judgment  for  plaintiff,  I 

t  5  Co.  Hep.  55  b.  lessor  doth  grant  away  the  reversion 

I  In  Shepherd's  Touchstone,  176,  of  all,  or  part  of  the  houses  to  J.  8., 

the  following  is  stated,  among  the  in  this  case  J.  S.  shall  take  adyan- 

coyenants  of  which  grantees  shall  tage  for  any  breach  of  the  oovenant  in 

take  advantage  by  the  stat.  Hen.  his  time,   but  not  for  any  breach 

Till. :  "As  where  a  lessee  for  life  before  the  time  the  reversion  was 

or  years  doth  covenant  with  his  heirs  granted."    And  Pirm^a  case,  Mioh.  8 

to  keep  the  houses  demised  in  good  Jac.  is  cited, 
reparation,  or  the  like,  and  after  the 
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1818.  THOMAS  V.  COOK. 

^^'^'  (2  Bom.  &  Aid.  119—122 ;  S.  C.  2  Stark.  408.) 

C  ^^^  3  A.,  being  tenant  from  year  to  year,  underlet  the  premisea  to  B.,  and 

the  original  landlord,  with  the  assent  of  A.,  accepted  B.  as  his  tenant, 
but  there  was  no  surrender  in  writing  of  A.'s  interest;  rent  being 
subsequently  in  arrear,  the  landlord  distrained  on  B.'s  goods :  Held, 
that  these  circumstances  constituted  a  valid  surrender  of  A.'s  interest 
by  act  and  operation  of  law  within  the  29  Car.  n.,  c.  3,  s.  3. 

Action  for  use  and  occupation.  At  the  trial  of  this  cause 
at  the  London  sittings  after  Trinity  Term  before  Abbott,  J.,  it 
appeared  that  the  plaintiff  had  originally  let  the  premises,  con- 
sisting of  a  house  in  Long  Lane  to  the  defendant  as  tenant  from 
year  to  year.  After  he  had  resided  there  for  some  time,  the 
defendant  underlet  them  to  one  Perkes,  commencing  at  Christ- 
mas, 1816.  At  Lady  day,  1817,  defendant  distrained  Ferkes's 
goods  for  rent  in  arrear.  Bent  being  then  due  from  the  defen- 
dant to  Thomas,  the  latter  gave  notice  to  Ferkes  not  to  pay  the 
rent  to  the  defendant,  but  to  him ;  and  upon  Cook's  refusing  to 
take  Perkes's  bill  for  the  amount  then  due,  the  plaintiff  agreed 
to  take  it  himself  in  payment  of  the  rent  due  from  Cook  to  him, 
saying  that  he  would  not  have  anything  further  to  do  with 
Cook.  And  afterwards,  in  October,  1817,  the  plaintiff  himself 
distrained  the  goods  of  Ferkes  for  rent  in  arrear.  The  jury 
found,  by  the  direction  of  the  learned  Judge,  a  verdict  for 
the  defendant,  on  the  ground  that  Thomas  had,  with  the 
assent  of  Cook,  accepted  Ferkes  as  the  tenant  of  the  premises. 
And  now 

2'opping  moved  for  a  new  trial : 

By  the  third  section  of  the  Statute  of  Frauds,  ''  no  lease  or 
term  of  years  or  any  uncertain  interest  of  or  in  any  messuages, 
lands,  tenements,  or  hereditaments,  shall  be  surrendered  unless 
by  deed  or  note  in  writing."  Now  the  utmost  that  appeared  on 
[  '120  ]  the  trial  was  a  parol  surrender  by  Cook  of  his  *interest  in  the 
premises,  and  in  Mollett  v.  Brayne,\  it  was  held  by  Lord  Ellen* 
BOBouGH  that  a  tenancy  from  year  to  year  could  not  be  deter- 
t  11  B.  E.  676  (2  Gamp.  103). 
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mined  by  a  parol  license  from  the  landlord  to  the  tenant  to  quit,      Thomas 
and  the  tenant's  quitting  accordingly.     The  same  point  was       coox. 
ruled  in  Doe  d.  Read  v.  RidoutA    Then  if  this  surrender  be  void 
the  case  falls  within  the  authority  of  BvUy,  Sibbs.l  and  the 
plaintiff  is  entitled  to  a  verdict. 

Abbott,  Ch.  J. : 

By  the  third  section  of  the  Statute  of  Frauds,  it  is  enacted 
''  that  no  leases,  estates,  or  interests,  either  of  freehold,  terms  of 
3'ears,  or  any  other  uncertain  interest  in  any  messuages,  manors, 
lands,  tenements  or  hereditaments  shall  be  surrendered,  unless 
by  deed  or  note  in  writing,  or  by  act  and  operation  of  law." 
And  the  question  in  this  case  is,  whether  what  has  been  done 
will  amount  to  a  surrender  by  act  and  operation  of  law.  Now 
the  facts  of  the  case  are  these.  The  plaintiff  Thomas  had  let 
the  premises  in  question  to  the  defendant  as  tenant  from  year 
to  year,  and  the  defendant  underlet  them  to  Perkes.  The  rent 
being  in  arrear,  the  defendant,  on  Lady-day,  1817,  distrained 
the  goods  of  Perkes,  who  having  tendered  a  bill  in  payment  of 
the  rent  which  the  defendant  had  refused  to  receive,  the  plaintiff 
then  interposed,  took  the  bill  in  payment,  and  accepted  Perkes 
as  his  tenant:  and  afterwards  in  October,  1817,  himself  dis- 
trained the  goods  of  Perkes  for  rent  then  in  arrear.  I  left  it  to 
the  jury  to  say  whether  under  these  circumstances  the  plaintiff 
had  not,  with  the  assent  of  Cook,  accepted  Perkes  as  his  tenant 
of  the  premises,  and  the  jury  found  that  fact  in  the  affirma- 
tive. *I  think,  therefore,  this  amounted  to  a  valid  surrender  of  [  *121  ] 
Cook's  interest  in  the  premises,  being  a  surrender  by  act  and 
operation  of  law.  The  consequence  is  that  the  plaintiff  can  have 
no  claim  for  rent  against  the  present  defendant,  and  that  the 
verdict  therefore  was  right. 

Bayley,  J. : 

If  a  lessee  assigns  over  his  interest,  and  the  lessor  accepts  the 

assignee  as  his  tenant,  the  privity  of  estate  is  thereby  destroyed, 

and  on  that  ground,  it  is  not  competent  for  the  lessor  to  bring 

debt  against  the  lessee.    Where,  indeed,  the  contract  is  by  deed, 

t  5  Taunt.  519.  t  8  T.  B.  327. 
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Thouab  there  he  may  bring  covenant  by  the  statute  of  Hen.  VIII.  In  this 
Cook.  case,  the  landlord  has  accepted  Perkes  as  his  tenant,  and  must 
be  considered  to  have  made  his  election  between  Perkes  and 
Cook.  And  the  case  of  Phipps  v.  ScvWiorpe^\  is  an  authority 
to  shew  that  the  plaintiff  has  no  right  to  recover.  This  was  a 
surrender  of  Cook's  interest  in  the  premises  by  act  and  opera- 
tion of  law,  and  the  jury  were  quite  right  in  presuming  that 
Cook  had  assented  to  the  acceptance  of  Perkes  as  tenant  to  the 
plaintiff ;  for  that  assent  was  clearly  for  Cook's  benefit. 

HOLBOYD,  J. : 

It  appears  from  the  Statute  of  Frauds,  that  a  surrender  in 
order  to  be  valid,  must  be  either  by  deed  or  note  in  writing  or 
by  act  and  operation  of  law.  In  MoUett  v.  Brayne,X  there  was 
only  a  parol  surrender,  and  no  circumstance  existed  in  that  case 
which  could  constitute  a  surrender  by  act  and  operation  of  law. 
[  •122  ]  B^t  in  this  case,  there  is  not  merely  a  *declaration  by  the 
plaintiff,  that  he  will  no  longer  consider  Cook  as  his  tenant,  but 
there  is  also  the  acceptcuice  by  him  of  another  person  as  the 
tenant,  and  that  acceptance  is  assented  to  by  Cook.  Now,  if  a 
lease  be  granted  to  an  individual,  and  there  be  a  subsequent 
demise  of  the  premises  by  parol  to  the  same  person,  that  will 
amount  to  a  surrender  of  his  lease.  Then  the  circumstances  of 
Cook  having  first  put  in  another  person  as  undertenant,  and 
having  afterwards  assented  to  a  second  demise  by  the  plaintiff 
to  that  person,  will  in  the  present  case  amount  to  a  virtual 
surrender  of  his  interest  by  act  and  operation  of  law.  Notwith- 
standing therefore  the  third  section  of  the  Statute  of  Frauds,  I 
am  of  opinion,  that  the  facts  here  found  by  the  jury  amount  to 
a  valid  surrender  of  Cook's  interest,  and  a  re-demise  of  the  pre- 
mises by  the  plaintiff  to  Perkes.    In  that  case  there  will  be  no 

ground  for  disturbing  the  present  verdict. 

Rule  refused. 

t  18  E.  E.  426  (1  B.  &  Aid.  60).  t  11  E.  R.  676  (2  Camp.  103). 
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DOE,  ON  THE  Demise  of  LITTLEDALE  v.  SMEDDLE       isi®- 

'  Nov.  10. 

AND  Others.  — 

(2  Bam,  &  Aid.  126—131.)  '■  ^^^  "' 

Where  a  marriage  settlement  conveyed  an  estate  to  trustees  for  the  use 
of  settlor  for  life,  then  to  the  use  of  his  wife  for  Ufe,  and  then  for  the 
use  of  his  first  son  and  the  heirs  of  such  first  son,  and  from  and 
immediately  after  the  determination  of  that  estate  for  the  use  of  his 
second,  third,  and  all  and  every  other  son  and  sons,  and  their  several 
and  respective  heirs ;  and  for  default  of  such  issue,  then  to  the  use  of  all 
and  every  his  daughter  and  daughters,  and  their  heirs,  to  take  as 
tenants  in  common,  and  not  as  joint-tenants;  and  for  want  of  such 
issue,  then  for  the  right  heirs  of  the  survivor  of  himself  and  his  wife  for 
ever:  Held,  that  under  these  limitations  the  sons  took  successively 
estates  tail,  and  the  daughters  an  estate  in  fee. 

Ejectment,  for  certain  premises  situate  in  the  parishes  of  Saint 
Bees  and  Saint  Bridget,  in  the  county  of  Cumberland,  occupied 
by  the  defendants.  At  the  trial  at  the  last  Cumberland  Assizes, 
before  Bayley,  J.,  it  appeared,  that  in  the  year  1776,  Henry 
Littledale,  being  seised  of  the  premises  in  question,  in  contem- 
plation of  marriage,  made  a  settlement,  by  which  he  conveyed 
the  premises  to  trustees,  "  in  trust  for  the  use  of  himself  for  life, 
then  to  the  use  of  his  wife  for  life,  and  then  in  trust  for  the  use 
of  his  first  son,  and  the  heirs  of  such  first  son,  and  from  and 
immediately  after  the  determination  of  that  estate,  in  trust  for  the 
use  of  his  second,  third,  fourth,  fifth,  and  all  and  every  other 
son  and  sons,  and  their  several  and  respective  heirs,  and  for 
default  of  such  issue,  then  to  the  use  of  all  and  every  of 
his  daughter  and  daughters,  and  their  heirs,  to  take  as  tenants 
in  common,  and  not  as  joint  tenants,  and  for  want  of  such  issue, 
then  in  trust  for  the  use  of  the  right  heirs  of  the  survivor  of  himself 
and  his  wife  for  ever."  The  issue  of  this  marriage,  were  two 
daughters.  Henry  Littledale  died  in  1779,  leaving  his  wife  and 
daughters  surviving  him.  In  1798  and  1794,  both  the 
daughters  died  unmarried.  On  the  80th  May,  1781,  the  widow 
married  Anthony  Benn,  and  had  issue  by  him  a  son  Bobert 
Benn,  who  is  still  living.  She  died  on  the  7th  February, 
1818.  The  question  at  the  trial  was,  whether  *the  pre-  [•127] 
mises  belonged  to  the  plaintiff,  as  heir  at  law  of  the  two 
daughters,  or  to  Mr.  Bobert  Benn,  the  eldest  son  and  heir  of 
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i>0K         the  widow.     The  learned  judge  thought,  that  the  daughters, 
Smbddlk.     under  the  settlement,  took  an  estate  in  fee  which  descended  from 
them  upon  the  lessor  of  the  plaintiff,  and  directed  a  verdict 
accordingly ;  and  now 

Richardson,  (by  leave  of  the  learned  Judge,)  moved  to  enter 
a  verdict  for  the  defendants : 

The  question  in  this  case  is,  what  estates  the  children  took 
under  this  deed.  The  words  of  limitation  to  the  eldest  son  and 
his  heirs,  would  import  a  fee ;  but  as  the  limitation  goes  on  to 
state,  that  from  and  after  the  determination  of  that  estate,  it 
should  go  to  the  second  and  other  sons,  and  their  heirs,  it  is 
quite  clear,  that  the  word  ''  heirs,"  as  used  in  the  first  limitation, 
must  mean  "  heirs  of  the  body ; "  for  otherwise,  his  estate  could 
not  determine  in  the  life-time  of  his  second  brother,  who  would 
be  his  heir  general.  The  eldest  son,  therefore,  took  an  estate 
tail ;  and  the  same  reasoning  exactly  applies  to  the  limitation  to 
the  second  and  other  sons.  Then  comes  the  third  limitation  to 
the  daughters  ;  and  it  is  fairly  to  be  presumed,  that  the  settlor, 
who  had  previously  given  estates  tail  to  his  sons,  should  intend 
to  give  the  same  estates  to  his  daughters,  and  that  the  word 
"  heirs,"  which,  in  the  two  former  limitations,  has  been  shewn 
to  mean,  "  heirs  of  the  body,"  should,  in  this  limitation,  receive 
the  same  construction.  Besides,  in  this  case,  there  is  another 
limitation  over,  preceded  by  the  words  "  and  for  want  of  such 
issue,"  which  brings  this  case  within  the  authority  of  Leigh  v. 
[•128]  Brace  A  There  the  limitation  was,  "to  the  use  of  *W.  B.  for 
life,  and  afterwards  to  the  use  of  T.  B.  and  his  heirs  for  ever ; 
and  for  default  of  issue  of  the  body  of  T.  B.  then  to  the  use  of 
the  right  heirs  of  W.  B."  And  it  was  held,  that  T.  B.  took  only 
an  estate  tail.  That  case,  therefore,  is  precisely  in  point,  and 
has  never  been  expressly  overruled.  Then,  here  the  limitation 
being  to  the  daughters  and  their  heirs,  and  for  want  of  such 
issue,  to  the  heirs  of  the  survivor  of  the  husband  and  wife,  the 
daughters  took  only  an  estate  tail,  and  the  estate,  on  their  death 
without  issue,  vested  by  the  subsequent  limitation  in  Robert  Benn, 
the  heir  of  the  widow,  who  is  therefore  entitled  to  the  premises. 

t  Carth.  343. 
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Abbott,  Ch.  J. :  Doe 

V, 

The  general  rule  of  law  is,  that  by  the  word  "  heirs  "  in  a  deed  Smeddle. 
is  meant  heirs  general,  and  even  if  it  be  admitted  that  there  may 
be  other  expressions  in  the  instrument,  which  from  their  nature 
may  shew  that  the  intention  of  the  parties  was  to  use  the  word 
in  a  more  limited  sense,  still  it  by  no  means  follows  that  the 
Court  will  adopt  that  limited  sense,  in  those  parts  of  the  deed 
where  the  intention  of  the  parties  is  not  perfectly  apparent. 
It  may  be  admitted,  in  the  present  case,  that  the  settlor,  in  the 
limitations  to  his  first  and  other  sons,  used  this  word,  as 
meaning  heirs  of  the  body.  But  if  it  were  necessary,  to  form  a 
judgment  of  what  was  his  intention,  when  he  used  it  in  the 
limitation  to  his  daughters,  I  should  be  of  opinion,  that  it  would 
be  best  effectuated  by  construing  the  expression  as  there  meaning 
heirs  general,  and  by  holding  that  the  daughters  under  it  took 
estates  in  fee.  It  is,  however,  quite  sufficient  for  the  decision  of 
this  case,  to  say,  that  it  is  not  plainly  shewn,  that  in  this 
limitation,  the  word  "  heirs  "  is  used  *in  the  confined  sense  of  [  ^129  ] 
"  heirs  of  the  body."  It  follows,  therefore,  that  the  general  rule 
of  law  must  prevail,  and  that  the  word  heirs  must  be  taken 
in  its  larger  meaning.  Then  if  so,  the  daughters  took  in 
this  case  estates  in  fee;  the  consequence  of  which  is,  that 
the  lessor  of  the  plaintiff  is  entitled  to  recover,  and  that  this 
verdict  must  stand. 

HOLBOYD,  J. : 

Although  it  may  be  quite  true,  that  the  word  "  heirs,"  in  the 
respective  limitations  to  the  eldest  and  to  the  other  sons, 
must  in  this  deed,  be  construed  to  mean  heirs  of  the  body ;  yet 
it  does  not  follow,  that  it  must  be  so  construed  in  the  subsequent 
limitation  to  the  daughters.  For  the  word  "heirs"  is  only 
to  be  construed  contrary  to  its  more  usual  sense,  where  that 
is  necessary,  in  order  to  carry  into  effect  the  clear  intention  of 
the  party  using  the  expression.  But  where  that  is  not  necessary, 
there  is  no  reason  so  to  do,  and  the  word  must  then  be  taken  in 
its  usual  legal  sense.  Now,  in  the  last  limitation  to  the 
daughters,  this  necessity  does  not  exist ;  and  therefore  the 
word  "heirs"  there  must  mean  "heirs  general."     And  if  we 
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DoK  were  to  hold,  that  it  was  to  be  conBtrued  as  heirs  of  the  body,  great 
8MBDDLX.  inconvenience  would  follow.  For,  according  to  Doe  d.  Foquett  v. 
Worsleyy\  there  would  be  no  cross  remainders,  inasmuch  as 
cross  remainders  cannot  be  raised  by  implication.  Lord  Kenyon 
there  distinctly  lays  it  down,  ''  that  with  regard  to  deeds  the 
rule  is  positively  settled,  that  there  can  be  no  implication 
whatever  in  a  deed ; "  and  that  case  expressly  decided  the  point. 
[  *130  ]  We  should  therefore  counteract  the  probable  ^intention  of  the 
settlor,  if  we  were  in  this  case  to  hold,  that  the  daughters  of 
Henry  Littledale  were  under  the  settlement  to  take  estates  in 
tail.  For  in  that  case,  supposing  that  five  out  of  six  had  died, 
it  might  happen  that  five-sixths  of  the  estate  would  go  over  to 
the  heir  of  their  mother  by  her  second  marriage,  instead  of  the 
whole  vesting  in  the  sixth  and  surviving  daughter.  That 
would,  I  think,  defeat  the  intention  of  the  settlor,  and  it 
therefore  seems  to  me  not  only  that  there  is  no  necessity  for 
restraining  the  meaning  of  the  word  heirs  to  heirs  of  the 
body,  in  order  to  carry  his  intention  into  effect ;  but  that  in  all 
probability  we  should  actually  counteract  it  if  we  were  so  to 
decide.    I  think,  therefore,  that  this  rule  ought  to  be  refused. 

Bayley,  J. : 

If  there  were  a  fair  ground  for  doubt  in  this  case,  I  should  be 
of  opinion  that  a  rule  to  shew  cause  should  be  granted ;  but  in 
truth  no  fair  doubt  can  be  entertained.  It  is  to  be  observed  that 
this  is  a  case  arising  not  on  a  will,  but  on  a  deed,  and  the 
circumstance  of  these  being  limitations  of  uses  makes  no 
difference,  for  according  to  the  judgment  of  Lord  Holt  in 
Idle  V.  Cooke,l  limitations  of  uses  must  be  construed  according 
to  the  rules  applicable  to  common  law  deeds.  The  word  "  heirs  " 
may  be  used  undoubtedly  in  the  sense  of  heirs  of  the  body, 
where  the  necessity  of  the  case  requires  it.  But  where  that 
necessity  does  not  exist,  there  it  must  be  taken  to  be  used  in  its 
plain  and  natural  sense,  and  to  mean  heirs  general.  Now,  in 
the  first  limitation  in  this  deed,  the  word  is  necessarily  used  in 
the  restricted  meaning,  on  account  of  the  subsequent  limitation 
[  *181  ]  *to  the  second  son.  For  the  deed  speaks  of  the  determination 
t  6  B.  E.  303  (1  East,  416).  t  2JA.  Baym.  1144. 
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of  the  estate  of  the  eldest  son,  which  could  not  happen  if  by  the        doe 

word  "  heirs  "  was  meant  heirs  general,  for  there  could  be  no     smeddls. 

failure  of  heirs  general  to  the  eldest  son,  whilst  the  second  son 

remained  alive.      The   same   observations   will  apply  to  the 

limitation  over  to  the  second,  third,  and  other  sons.     But  in  the 

limitation  to  the  daughters  there  is  not  the  sarnie  necessity  to 

restrain  the  meaning  of  the  word  "  heirs."    And  if  we  were  to 

do  so,  the  inconvenience  pointed  out  by  my  brother  Holroyd  of 

the  estate  going  over  by  parcels  to  the  heir  of  the  wife  by  her 

second  marriage  would  be  introduced,  and  in  that  case  we  should 

construe  the  word  heirs  contrary  to  the  general  rule  of  law, 

without  knowing  clearly  whether,  by  so  doing,  we  were  carrying 

the  intention  of  the  settlor  into  effect.    I  think  therefore  that 

this  verdict  ought  to  stand. 

Rule  refused. 


GEEAVES  AND  Others  v.  HEPKE  and  AN0THER.t         isis. 

(2  Bam.  &  Aid.  131—133.)  i^o^O. 

By  the  nsage  of  Liverpool  the  vendor  of  goods  was  to  pay  warehouse  '*  '' 
reut  for  two  montlis  after  the  sale,  if  the  goods  remained  there  so  long : 
Held,  however,  that  where  the  vendor  of  such  goods  had,  within  the 
two  months,  given  the  usual  order  for  dehvery  to  the  purchaser,  the 
property  in  the  goods  from  that  time  vested  in  the  latter,  and  that  he 
became  responsible  for  all  accidents  which  might  happen  to  them,  and 
that  the  circumstance  of  the  goods  having  within  that  time  been 
distrained  for  warehouse  rent,  was  an  accident  which  must  fall  on  the 
vendee.  This  rent  having  been  paid  by  the  vendor's  agent,  in  order  to 
redeem  the  goods ;  held  that  the  latter  could  not  recover  the  same  from 
the  vendor  as  money  paid  to  his  use. 

Action  for  money  paid,  &c.  Plea,  non-assumpsit.  At  the 
trial  before  Bayley,  J.,  at  the  last  Lancaster  Assizes,  it  appeared 
that  the  plaintiffs,  who  were  *brokers  at  Liverpool,  by  order  and  [  ^132  ] 
on  account  of  the  defendants,  who  were  merchants  in  London, 
sold  to  one  Maxwell  on  the  4th  September,  1817,  a  quantity  of 
coffee,  then  being  in  a  warehouse  at  Liverpool.  On  the  13th 
of  September,  Maxwell  paid  to  the  plaintiffs  the  purchase  money, 
and  received  from  them  the  usual  order  to  the  warehouse  keeper 
signed  by  the  original  importer,  for  the  delivery  of  the  coffee ; 
t  See  the  Sale  of  Goods  Act,  1893,  s.  18,  rule  5  (2).— F.  P. 
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Greaves  by  which  he  was  enabled  to  obtain  immediate  possession.  The 
rHsPKB.  plaintiffs  settled  with  the  defendants  in  account  for  the-  same, 
—.-.a-  ^j^^  custom  at  Liverpool  was  that  the  purchaser  of  such  goods 
should  be  allowed  to  let  them  remain  in  the  warehouse  where 
they  were  deposited  for  two  months  without  paying  any  rent, 
the  rent  being  for  that  time  paid  by  the  seller.  Before  two 
months  had  elapsed  the  goods  were  distrained  by  the  landlord 
for  rent,  and  the  plaintiffs,  in  order  to  redeem  them,  paid 
the  rent,  and  brought  this  action  to  recover  the  money  from 
defendants.  The  learned  Judge  was  of  opinion  that  by  the 
delivery  order  the  property  in  the  goods  had  vested  in  Maxwell,  and 
that  therefore  the  plaintiffs  having  paid  the  money  without 
any  necessity,  it  could  not  be  considered  as  money  paid  for  the 
use  of  the  defendants,  and  directed  a  nonsuit. 

Scarlett  now  moved  to  set  aside  the  nonsuit,  and  contended, 
that  as  by  the  usage  of  Liverpool  the  warehouse  rent  for  two 
months  was  paid  by  the  seller  unless  the  vendee  removed  the 
goods  within  that  time,  the  property  during  those  two  months 
remained  at  the  risk  of  the  seller  as  tp  the  rent,  and  the  vendee 
was  entitled,  during  that  period,  to  have  the  goods  delivered  to 
!•[  •iss  ]  him  rent  free.  As  to  all  other  accidents  it  may  be  *admitted  that 
the  risk  was  on  the  vendee,  but  this  accident  the  custom  expressly 
fixes  on  the  seller.  Maxwell  then  having  a  right  to  compel  the 
delivery  of  the  goods  free  from  rent,  it  was  absolutely  necessary 
that  the  rent  should  be  paid  by  the  plaintiffs,  and  it  must 
therefore  be  considered  as  money  paid  by  them  for  the  use  of  the 
defendants. 

Abbott,  Ch.  J. : 

I  think  that  in  this  case  it  is  quite  clear  that  the  property  in 
these  goods  had  become  actually  vested  in  Maxwell  before  they 
were  distrained  for  rent.  The  contract  is  for  immediate  delivery ; 
and  by  the  order  for  delivery,  Maxwell  was  enabled  to  obtain 
immediate  possession.  The  sellers,  therefore,  had  done  every 
act  on  their  part  to  be  done,  and  the  delivery  to  Maxwell  was 
complete.  It  is  true  that  by  the  usage  of  Liverpool,  the  seller  is 
also  to  pay  the  rent  of  the  warehouse  for  two  months  after  the 
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sale ;  bat  that  is  a  matter  of  express  stipulation,  and  does  not  Qebavbs 
by  any  means  compel  the  latter  to  indemnify  the  purchaser  hepkk. 
against  accidents  occurring  in  the  meanwhile.  Suppose  a  loss 
by  fire  within  the  two  months :  that  would  undoubtedly  fall  on 
Maxwell,  and  the  circumstance  of  the  goods  being  distrained  for 
rent  due  to  the  landlord  of  the  premises  is  also  an  accident  to 
which  the  goods  are  liable,  and  which  must  fall  on  Maxwell  in 
whom  they  are  vested  at  the  time.  Then  if  so,  this  sum  of 
money  has  been  paid  by  the  plaintiffs  in  their  own  wrong,  and 
the  nonsuit  was  right. 

Baylby  and  Holroyd,  JJ.  concurred. 

Rule  refused. 


BAKING  AND  Others  v.  COERIE  and  AN0THER.t  isis. 

(2  Barn.  &  Aid.  137—149.)  iVor^S. 

The  character  of  broker  is  materially  different  from  that  of  factor;         [  1^7  ] 
and,  therefore,  where  a  broker  sells  goods  without  disclosing  the  name 
of  his  principal, — Held,  that  he  acts  beyond  the  scope  of  his  authority,  and 
that  the  buyer  cannot  set  off  a  debt  due  from  the  broker  to  him  against 
the  demand  for  the  goods  made  by  the  principal. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  general  issue. 
The  cause  was  tried,  before  Lord  Ellenborough,  Ch.  J.,  at 
the  London  sittings  after  Trinity  Term,  1816,  when  a  verdict 
was  found  for  the  plaintiffs,  with  1,4232.  3a.  6d.  damages,  subject 
to  the  opinion  of  the  Court,  upon  the  following  case,  either  the 
plaintiffs  or  the  defendants  being  at  liberty  to  turn  the  same  into 
a  special  verdict. 

The  plaintiffs  are  merchants  in  London,  and  in  the  *month  [  *i38  ] 
of  June,  1816,  employed  Messrs.  Coles,  as  their  brokers,  to  sell 
for  them  a  parcel  of  sugars.  Coles  &  Co.  sold  to  the  defendants 
the  sugars  on  the  27th  June,  1815,  and  on  the  same  day 
delivered  to  the  plaintiffs  the  following  sale  note  :  "  Sold  for 
account  of  Messrs.  Baring,  Brothers,  &  Co.,  to  Messrs.  W.  &  E. 

t  Cited  and  followed  in  H.  L.  in  where  other  cases  involving  a  similar 
Cooke  V.  Eehdby  (1887)  12  App.  Cas,  principle  will  be  found  referred  to. — 
271,    275,    66    L.    J.    Q.    B.    605,      R.  0. 
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Babino  Corrie,  ^t. Active,  N.  L.  R.  51/100 — 50  hogsheads  Surinam 
GoBBiB.  sugar,  at  85a."  Coles  &  Co.  were  merchants  as  well  as  brokers, 
and  bought  and  sold  largely  on  their  own  account,  and  had  before 
the  time  of  the  sale  of  the  sugars  in  question  dealt  with  the 
defendants  both  in  buying  and  selling  on  their  own  account,  and 
in  the  course  of  such  dealing  had  previously  bought  goods  of  the 
defendants,  for  which  they  had  given  them  their  acceptances  for 
2,700/.,  which  fell  due  on  the  25th  and  26th  August,  1815.  At 
the  time  of  the  sale.  Coles  &  Co.  did  not  disclose  to  the  defen- 
dants that  they  acted  as  brokers,  but  sold  the  sugars  to  them  in 
their  own  names,  and  sent  them  the  following  note  :  "  Sold 
Messrs.  Corrie  &  Co.  per  Active,  N.  L.  R.  51/100 — 50  hogsheads 
Surinam  sugar,  at  85«.  June  27th,  1815."  The  defendants 
afterwards,  on  or  about  the  10th  or  11th  of  July,  1815,  received 
the  following  invoice,  dated  27th  June,  1815,  from  Coles  &  Co., 
"Messrs.  E.  Corrie  bought  of  Coles  &  Co.,  per  Active,  N.  L.  R., 
50  hogsheads  Surinam  sugar,  at  85«.  per  cwt."  The  prompt  or 
time  of  payment  of  the  sugars,  according  to  the  usual  course  of  the 
sugar  trade,  was  two  months.  Coles  &  Co.,  as  sworn  brokers, 
kept  a  book,  in  which  they  entered  a  memorandum  of  every 
contract  made  by  them  as  such  brokers,  and  amongst  the  rest 
was  the  memorandum  of  the  sale  of  these  sugars  to  the 
[  •ISQ  ]  defendants,  made  at  the  *time  of  sale  :  **  Bought  of  Baring, 
Brothers,  &  Co.,  for  account  of  Corrie  &  Co.,  per  Active,  N.  L.  R. 
51/100  hogsheads  Surinam  sugar,  at  85«."  But  the  defendants 
never  saw  the  book  or  memorandum,  nor  did  they  ever  desire 
to  see  it  till  after  the  bankruptcy  of  Coles  &  Co.,  although  they 
might  at  any  time  have  seen  it,  by  calling  at  the  counting-house. 
At  the  time  of  the  sale,  Coles  &  Co.  were  employed  by  the 
plaintiffs,  as  their  brokers,  not  only  to  sell  for  them  their 
imported  goods,  but  also  to  receive  from  the  buyers  thereof  the 
price  when  due,  but  they  did  not  receive  a  del  credere  commission. 
Coles  &  Co.  became  bankrupts  on  the  14th  July,  1815,  and  the 
prompt  upon  the  sugars  expired  upon  the  27th  August.  On  the 
8rd  July  the  defendants  received  from  Coles  &  Co.  the  following 
order  for  the  delivery  of  the  sugars  from  the  West  India  Docks, 
where  they  were  landed  and  then  lying :  ''  To  the  principal  store- 
keeper of  the  West  India  Docks.    Deliver  to  the  order  of  Messrs. 
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W.  &  E.  Corrie,  the  under-mentioned  goods,  imported  in  the  Babino 
month  of  June,  1816,  and  entered  by  John  Deacon  per  ship  cobrib. 
Active,  Captain  Mustard,  from  Surinam,  (prime  dock  rates 
thereon  being  paid,)  June,  1815,  N.  L.  R.  61/100 — 60  hogsheads 
sugar.  For  Baring,  Brothers,  &  Co.  (Signed)  John  Walker." 
John  Walker  was  the  custom-house  clerk  of  the  plaintiffs,  and 
John  Deacon,  one  of  the  partners  in  the  house  of  Baring, 
Brothers,  &  Co.,  and  one  of  the  plaintiffs  in  the  cause.  By 
the  usage  in  the  West  India  Docks,  the  sugars,  or  other 
produce  imported,  remain  in  the  names  of  the  importer,  or 
person  making  the  entry,  until  such  time  as  some  purchaser 
thereof  chuses  to  have  the  goods  rehoused  and  entered  in  his 
name.  In  the  mean  time,  and  until  such  rehousing  takes  place, 
the  order  *for  delivery  must  be  signed  by  the  importer  or  his  [  *^^  ] 
agent,  whatever  number  of  sales  may  have  been  made  of  them ; 
and  such  order  is  made  out  for  delivery  to  the  first  purchaser, 
unless  the  importer  should  have  received  a  written  direction 
from  the  first  purchaser  to  make  it  out  to  some  other  person ; 
and  that  person,  if  he  sells,  indorses  over  such  order  to  his 
vendee,  unless,  as  in  the  former  cases,  such  vendee  should  in 
like  manner,  by  order  in  writing,  direct  the  indorsement  to  be 
made  out  to  some  other  person.  On  the  22nd  August,  1816,  the 
following  letter  bearing  date  the  27th  July,  was  sent  by  the 
plaintiffs  to  the  defendants,  being  five  days  before  the  prompt 
upon  the  sugars  expired :  "  We  request  you  will  settle  with 
Mr.  Edward  Kensington,  for  the  amount  of  N.  L.  B.  60  hogs- 
heads sugar,  per  Active,  sold  you  by  Coles  &  Co.,  on  the  27th 
June  last."  The  defendants  returned  the  following  answer, 
dated  August  23rd :  **  We  are  surprised  at  the  directions  con- 
tained in  your  letter,  dated  27th  July  last,  but  only  delivered  to 
us  yesterday,  respecting  60  hogsheads  sugar  sold  by  Coles  &  Co., 
on  the  27th  June.  We  consider  Coles  &  Co.  as  the  proprietors 
of  these  sugars,  and  therefore  the  same  will  be  settled  for  in 
account  with  them  or  their  assignees."  On  the  14th  July,  1816, 
when  Coles  &  Co.  became  bankrupts,  the  defendants  were  the 
holders  of  their  acceptances  for  2,7002. 

This  case  was  argued  in  Easter  Term  by  PttUer  for  the 
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Babino      plaintiffs,  and  in  the  present  Term  by  Scarlett   for  the  de- 
GoBBiB.      fendants. 

The  principal  arguments  for  the  plaintifiis  were,  that  the 
defendants  must  have  known  that  Coles  &  Co.  were  not  selling  in 
their  own  names,  inasmuch  as  the  truth  of  the  transaction  was 
[  *i4i  ]  registered  *in  their  broker's  book,  which  the  defendants  might 
have  inspected,  if  they  had  chosen  to  do  so :  and  that  the  note 
delivered  by  them  would  not  have  bound  the  defendants  unless 
it  had  been  delivered  in  their  character  of  brokers:  that  they 
possessed  none  of  the  indicia  of  property  in  the  goods,  all  of 
which  appeared  to  belong  to  the  plaintiffs:  and  that  it  was 
impossible  that  the  plaintiffs  could  know  that  the  goods  had  not 
been  sold  by  Coles  &  Co.  in  the  ordinary  way  as  brokers,  for  the 
note  delivered  to  them  was  precisely  in  the  usual  form.  And  if 
they  were  not  to  succeed  in  the  present  action,  no  merchant 
could  ever  again  trust  a  broker  with  safety.  The  cases  of  George 
V.  Clagettf\  Babone  v.  Williams, I  EscoU  v.  Milward,^  Scrimshire 
V.  Alderton^W  Morris  v.  Cleasby,^  and  Moore  v.  CUmentson^W 
were  cited,  and  it  was  contended  that  the  rule  on  which  the 
right  of  set-off  in  those  cases  depended  was  this,  that  where  the 
principal  has  by  his  conduct  allowed  the  factor  to  hold  himself 
out  to  the  world  as  the  owner  of  the  goods,  he  must  take  the 
consequences.  Here,  however,  the  plaintiffs  had  done  no  such 
thing ;  and,  besides,  all  those  cases  were  cases  of  factors,  between 
whom  and  brokers  there  is  a  very  material  difference. 

For  the  defendant,  it  was  urged,  that  this  case  was  not  to  be 
distinguished  from  George  v.  Clagett,  which  was  still  a  valid 
decision :  that  as  to  the  circumstances  relied  on,  to  shew  that 
the  defendants  knew  that  Coles  &  Co.  were  selling  as  brokers 
they  were  not  conclusive.  It  appeared  as  a  fact,  that  they  acted 
[  *142  ]  *both  as  brokers  and  merchants,  and  therefore  a  party  with 
whom  they  dealt,  might  naturally  enough  in  a  case  where  they 
did  not  mention  the  name  of  their  principal,  conclude  that  they 
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were  the  principals  themselves  in  the  transaction.  And  the  Babiko 
order  for  delivery  of  the  goods  being  given  by  the  plaintiffs,  cobbib. 
made  no  difference,  for  the  only  thing  that  it  proved  was,  that 
they  were  the  original  importers.  The  only  distinction  between 
a  factor  and  broker*  is,  that  the  one  has  possession  of  the  bulk  of 
the  goods,  and  the  other  only  of  the  sample ;  both  are  in  the 
material  point  the  same,  viz.  the  representatives  of  the  real 
owner.  And  the  rule  of  law  laid  down  in  Hern  v.  Nichols f\ 
being  that  where  one  of  two  innocent  persons  must  suffer  by  the 
fault  of  a  third,  the  loss  is  to  fall  on  him  who  has  reposed  the 
confidence,  it  will  follow  that  in  this  case  the  loss  must  fall  on 
the  plaintiffs,  whose  agents  Coles  &  Co.  were  in  this  transaction, 
and  who  had  reposed  an  unusual  confidence  in  them,  by  per- 
mitting them  not  merely  to  sell  for  them,  but  also  to  receive  the 
price  of  the  goods  when  sold. 

Abbott,  Ch.  J. : 

If  the  defendants  were  to  succeed  in  this  case  the  effect  would 
be  that  the  goods  of  one  man  would  be  applied  in  discharge  of 
the  debt  of  another.  I  am  not  disposed  to  come  to  such  a 
conclusion  unless  compelled  to  do  so  by  authorities  which  I  do 
not  find  in  this  case.  It  is  said  that  where  a  loss  is  to  fall  on 
one  of  two  innocent  parties  by  the  deceit  of  a  third,  that  it 
should  fall  on  him  who  employs  and  puts  a  trust  and  confidence 
in  the  deceiver.  But  this  rule  is  by  no  means  universal. 
Suppose  a  factor,  who  is  entrusted  *with  the  possession  of  goods,  [  *^^3  ] 
pledges  the  goods,  the  real  owner  may  recover  them  in  trover 
against  the  person  with  whom  they  ailB  pledged.  And  so,  also, 
if  a  master  trusts  his  servant  with  plate  or  other  valuables,  and 
the  servant  sells  them,  still,  unless  they  are  sold  in  market  overt, 
the  master  may  recover  them  from  the  innocent  purchaser. 
These  exceptions  shew  that  the  principle  is  by  no  means  uni- 
versal. But  in  this  case  has  there  been  any  negligence  on  the 
side  of  the  plaintiffs?  Or  rather  has  there  not  been  great 
negligence  on  the  side  of  the  defendants?  Coles  &  Co.,  it 
appears,  acted  in  the  double  capacity  of  merchants  and  brokers ; 
and  that  fact  was  well  known  to  the  defendants.  Now  the 
distinction  between  a  broker  and  factor  is  not  merely  nominal, 
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Basiko  for  they  diJOfer  in  many  important  particulars.  A  factor  is  a 
CouiK.  person  to  whom  goods  are  consigned  for  sale  by  a  merchant, 
residing  abroad,  or  at  a  distance  from  the  place  of  sale,  and  he 
usually  sells  in  his  own  name,  without  disclosing  that  of  his 
principal ;  the  latter,  therefore,  with  full  knowledge  of  these 
circumstances,  trusts  him  with  the  actual  possession  of  the 
goods,  and  gives  him  authority  to  sell  in  his  own  name.  But 
the  broker  is  in  a  different  situation ;  he  is  not  trusted  with  the 
possession  of  the  goods,  and  he  ought  not  to  sell  in  his  own 
name.  The  principal,  therefore,  who  trusts  a  broker,  has  a  right 
to  expect  that  he  will  not  sell  in  his  own  name.  In  all  the  cases 
cited  the  factor  was  in  actual  possession  of  the  goods,  and 
the  purchasers  could  not  know  whether  they  belonged  to  him  or 
not.  And  at  all  events  they  knew  that  he  had  a  right  to  sell  the 
goods.  But  the  case  of  a  broker  is  quite  distinguishable.  The 
plaintiffs  in  this  case  have  only  reposed  the  usual  confidence 
[  *144  ]  which  every  merchant  must  place  in  *his  broker,  and  if  the 
defendants  should  succeed,  it  would  not  be  safe  for  any  merchant 
ever  hereafter  to  employ  a  broker :  for  the  latter  might,  by 
delivering  to  the  buyer  a  false  note,  defeat  the  rights  of  his 
principal  altogether.  It  is  argued,  indeed,  that  there  are  other 
facts  in  this  case  from  which  it  is  to  be  inferred  that  the  plaintiffs 
reposed  a  more  than  usual  confidence  in  Coles  &  Co.,  and  for 
this  purpose  that  part  of  the  case  was  relied  upon  which  states 
that  they  were  employed  by  the  plaintiffs  as  their  brokers,  not 
only  to  sell  for  them  the  several  goods  imported  into  this  country, 
but  also  to  receive,  when  due,  the  price  of  such  goods  from  the 
buyers.  But  inasmuch  as  this  fact  applies  only  to  the  receipt  of 
the  price  of  goods  sold  by  them  as  brokers,  it  seems  to  me  that 
that  fact  does  not  alter  the  case.  But  in  what  situation  did  the 
defendants  stand  in  respect  to  Coles  &  Co.,  and  what  did  they 
omit  to  do  ?  They  knew  that  Coles  &  Co.  acted  both  as  brokers 
and  merchants,  and  if  they  meant  to  deal  with  them  as  mer- 
chants, and  to  derive  a  benefit  from  so  dealing  with  them,  they 
ought  to  have  enquired  whether  in  this  transaction  they  acted 
as  brokers  or  not ;  but  they  make  no  enquiry.  They  had  the 
name  of  the  ship  in  which  the  goods  had  been  imported,  and  they 
might  have  made  enquiries  into  the  circumstances  of  the  case,  if 
they  had  not  chosen  to  remain  in  ignorance.     There  is,  therefore, 
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a  clear  omission  on  their  part,  and  they  do  not  stand  in  a  Barino 
situation  so  completely  free  from  blame  as  the  plaintiffs  do.  cobbib. 
There  is  another  circumstance,  which  shews  that  if  they  did  not 
know  that  Coles  &  Co.  were  acting  as  brokers  in  this  case  it  was 
because  they  chose  not  to  know  it.  It  appears  that  they 
received  a  sale  note,  and  were  not  required  to  sign  a  *bought  [*Uo] 
note.  Now  without  entering  into  the  question  whether  or  not, 
nnder  such  circumstances,  the  bargain  could  be  enforced,  it  is 
quite  sufficient  to  say,  that  the  ordinary  course  of  dealing  was 
not  pursued,  and  that  enough  appears  to  shew  that  the  defen- 
dants negUgently  abstained  from  making  those  enquiries  which 
they  ought  to  have  made.  I  think,  therefore,  that  they  ought 
not  to  be  allowed  the  set-oflf  which  is  claimed ;  and  my  opinion 
is  founded  on  the  difference  between  the  characters  of  factor  and 
broker,  and  on  the  plain  distinction  between  the  cases  cited  and 
this.  For  even  admitting  it  to  be  true  that  where  two  persons, 
equally  innocent,  are  prejudiced  by  the  deceit  of  a  third,  the 
person  who  has  put  the  trust  and  confidence  in  the  deceiver  should 
be  the  loser,  I  think  the  defendants  are  the  persons  who  have  in 
this  case  placed  a  more  than  usual  confidence  in  Coles  &  Co.,  and 
that  they  must  bear  the  loss  occasioned  by  the  act  of  the  latter. 

Baylbt,  J. : 

I  am  entirely  of  the  same  opinion.  This  is  an  action  brought 
by  a  merchant,  to  recover  the  price  of  his  own  goods,  and  he 
ought  therefore  to  succeed  unless  payment,  or  something 
equivalent  to  it,  appears  to  have  taken  place.  The  demand, 
however,  is  resisted  on  the  ground  that  the  defendants,  who  were 
buyers  of  the  goods,  did  not  purchase  them  of  the  plaintiffs,  but 
of  Coles  &  Co.,  and  that  they  have  a  counter-demand  against 
them,  which  they  are  entitled  to  set-off  against  the  price  of  the 
goods.  A  proprietor,  generally  speaking,  is  entitled  to  receive 
the  prioe  of  his  own  goods,  unless,  by  improper  conduct  on  his 
part,  he  has  enabled  some  other  person  to  appear  as  proprietor 
of  the  goods  and,  by  that  means,  to  impose  *on  a  third  person  [  *146  ] 
without  any  fault  on  the  part  of  that  person.  That  is  the  true 
meaning  of  the  rule  laid  down  in  Hern  v.  Nichols,  f    There  arise 
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Babino  then  three  questions  :  first,  did  the  plaintiffs  enable  Coles  &  Go* 
CoBBiB.  ^0  appear  as  proprietors  of  the  goods,  and  to  practise  a  fraud 
upon  the  defendants?  secondly,  did  Coles  &  Go.  actually  practise 
a  fraud?  and  thirdly,  did  the  defendants  use  due  care  and 
diligence  to  avoid  such  fraud  ?  All  these  questions  must,  under 
the  circumstances  of  this  case,  be  answered  against  the 
defendants.  It  appears  that  Goles  &  Go.  were  both  brokers  and 
merchants,  and  that  they  on  the*  27th  June,  1816,  were 
empowered  to  sell  the  goods  in  question.  They  delivered  to  the 
plaintiffs  a  sold  note  exactly  in  the  proper  form,  supposing  them 
to  have  sold  in  their  character  of  brokers ;  and  they  delivered  to 
the  defendants  a  bought  note,  exactly  suited  to  the  case  of  their 
having  sold  as  brokers,  without  having  disclosed  the  name  of  the 
seller.  If  it  were  even  doubtful  whether  Goles  &  Go.  sold  as 
merchants  or  not,  there  was  at  least  enough  to  have  induced  the 
defendants  to  make  inquiry.  For,  supposing  them  to  sell  in 
their  character  of  brokers,  it  was  not  necessary  for  them  to  take 
a  counter-note  from  the  defendants ;  but,  if  they  had  sold  as 
merchants,  that  would  be  necessary.  When,  therefore,  they 
delivered  only  a  sale  note,  and  required  none  in  return,  that 
ought  to  have  raised  a  strong  presumption  in  the  minds  of  the 
defendants,  that  the  sale  was  in  their  character  of  brokers.  And 
there  is  nothing  inconsistent  in  that  view  of  the  case :  for  Goles 
&  Go.  do  not  say  that  they  sell  the  goods  as  their  own,  and  the 
[  *147  ]  defendants  ask  no  questions  on  that  subject.  "^Then,  on  the  8rd 
of  July,  comes  the  delivery  order  signed  by  the  plaintiffs :  at  that 
time,  therefore,  the  defendants  must  have  known  that  the 
plaintiffs  were  parties  concerned,  and  might  have  satisfied  any 
doubts  which  they  entertained  upon  the  subject.  It  is  besides  to 
be  observed  that  the  plaintiffs  did  not  trust  the  brokers  with 
either  the  muniments  of  their  title,  or  the  possession  of  the 
goods,  as  was  done  both  in  the  case  of  Rabone  v.  WiUiams,  and 
that  of  George  v.  Clagett.  There  is  another  circumstance  by 
which  the  defendants  might  easily  have  ascertained  whether 
Goles  &  Go.  acted  as  brokers  or  not.  According  to  the  usual 
course  of  dealing,  a  broker  is  bound  to  put  down  in  his  book  an 
account  of  the  sales  made  by  him  in  that  capacity,  and  in  fact 
that  was  done  in  this  case ;  so  that  if  the  defendants  had  asked 
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to  see  the  book,  they  would  instantly  have  discovered  whether  babxho 
Coles  &  Co.  acted  as  brokers  or  not.  I  think,  therefore,  that  it  coiuaB. 
appears  from  these  circumstances,  the  plaintiffs  did  not  by  their 
conduct  enable  Coles  Sc  Co.  to  hold  themselves  out  as  the 
proprietors  of  these  goods,  and  so  to  impose  on  the  defendants ; 
that  the  defendants  were  not  imposed  upon,  and  even  supposing 
that  they  were,  that  they  must  have  been  guilty  of  gross 
negligence.  Besides,  when  Coles  &  Co.  stood  at  least  in  an 
equivocal  situation,  the  defendants  ought,  in  common  honesty,  if 
they  bought  the  goods  with  a  view  to  cover  their  own  debt,  to 
have  asked  in  what  character  they  sold  the  goods  in  question.  I 
therefore  cannot  think  that  the  defendants  believed,  when  they 
bought  the  goods,  that  Coles  &  Co.  sold  them  on  their  own 
account;  and  if  so,  they  can  have  no  defence  to  the  present 
action.  The  course  of  dealing,  it  appears,  was  for  the  brokers  to 
receive  for  "^the  plaintiffs  the  price  when  due ;  if  therefore  the  [  *^^8  ] 
defendants  had  remained  ignorant  of  the  state  of  things,  till  after 
that  period  had  arrived,  the  case  might  have  been  different;  but, 
before  that  time  arrived,  it  appears  that  they  were  distinctly 
informed,  that  the  plaintiffs  were  the  proprietors  of  the  goods. 
There  must  therefore  be  judgment  for  the  plaintiffs. 

HOLROYD,  J. : 

I  am  of  opinion  that  the  defendants  have  not  any  right  of 
set-off  in  this  case.  A  factor,  who  has  the  possession  of  goods, 
differs  materially  from  a  broker.  The  former  is  a  person  to 
whom  goods  are  sent  or  consigned,  and  he  has  not  only  the 
possession,  but  in  consequence  of  its  being  usual  to  advance 
money  upon  them,  has  also  a  special  property  in  them,  and  a 
general  lien  upon  them.  When,  therefore,  he  sells  in  his  own 
name,  it  is  within  the  scope  of  his  authority  :  and  it  may  be  right, 
therefore,  that  the  principal  should  be  bound  by  the  con- 
sequences of  such  sale ;  amongst  which,  the  right  of  setting-off  a 
debt  due  from  the  factor  is  one.  But  the  case  of  a  broker  is 
different ;  he  has  not  the  possession  of  the  goods,  and  so  the 
vendee  cannot  be  deceived  by  that  circumstance ;  and  besides, 
the  employing  of  a  person  to  sell  goods  as  a  broker  does  not 
authorize  him  to  sell  in  his  own  name.    If  therefore  he  sells  in 
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babiko  his  own  name,  he  acts  beyond  the  scope  of  his  authority,  and  his 
CoBBiE.  principal  is  not  bound.  But  it  is  said,  that  by  these  means,  the 
broker  would  be  enabled  by  his  principal  to  deceive  innocent 
persons.  The  answer  however  is  obvious,  that  that  cannot  be 
so,  unless  the  principal  delivers  over  to  him  the  possession  and 
indicia  of  property.  The  rule  stated  in  the  case  in  SalkeJd  must 
[  *149  ]  be  taken  *with  some  qualifications ;  as,  for  instance,  if  a  factor, 
even  with  goods  in  his  possession,  acts  beyond  the  scope  of  his 
authority,  and  pledges  them,  the  principal  is  not  bound :  or  if  a 
broker,  having  goods  delivered  to  him,  is  desired  not  to  sell 
them,  and  sells  them,  but  not  in  market  overt,  the  principal  may 
recover  them  back.  The  truth  is,  that  in  all  cases,  excepting 
where  goods  are  sold  in  market  overt,  the  rule  of  caveat  emptor 
appUes.  I  think,  therefore,  that  this  case  differs  materially  from 
the  cases  cited,  which  are  those  of  principal  and  factor,  and  that 
therefore  this  claim  of  set-off  cannot  be  allowed. 

Judgment  for  plaintiffs. 


[157] 


^^18-^      THE  KING  V.  THE  INHABITANTS  of  the  Parish 


OP  WALSALL. 

(2  Barn.  &  Aid.  157—162.) 

The  two  districts  of  which  a  parish  consisted  had,  from  the  43  Eliz. 
down  to  the  13  &  14  Car.  II.,  maintained  their  poor  jointly,  and  at  the 
time  of  the  passing  of  the  latter  Act  agreed  to  separate  in  the  main- 
tenance of  their  poor,  and  that  separate  overseers  should  be  appointed, 
upon  condition  that  the  rateable  property  in  the  parish,  whether  situated 
in  the  one  or  the  other  district,  should  be  rated  where  the  occupiers 
resided.  In  consequence  of  that  agreement  they  had  ever  since 
uniformly  maintained  their  own  poor  separately,  and  had  had  separate 
overseers,  constables,  &c. ;  Held,  that  this  clearly  shewed  that  the 
parish,  at  the  time  of  the  agreement,  could  not  reap  the  fuU  benefit  of 
the  statute  of  Eliz.,  and  that,  therefore,  the  separation  of  the  two 
districts  was  valid,  and  that  an  appointment  of  overseers  for  the  whole 
parish  was  now  bad. 

Held  also,  that  the  agreement  consisted  of  two  distinct  parts,  and  that 
the  invalidity  of  the  latter  part,  as  to  rating  property  not  situate  within 
the  district  rated,  did  not  aifect  the  question  on  the  former  part. 

Puller^  in  last  Easter  Term,  bad  obtained  a  rale  to  sbew 
cause  wby  an  order  of    appointment  of    four  persons  to  be 
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overseers  of  the  parish  of  Walsall,  in  *the  county  of  Stafford,  The  Kiko 
should  not  be  quashed  for  insufficiency.  It  appeared  from  the  inhabitants 
affidavits  in  support  of  the  rule,  that  the  parish  of  .Walsall  ^*  Walsall 
consisted  of  two  districts,  one  called  the  township  of  the 
Borough,  and  the  other  the  township  of  the  Foreign,  both  of 
which,  as  far  back  as  the  IS  &  14  Car.  II.,  c.  12,  had  separately 
maintained  their  own  poor ;  that  they  had  had  separate  rates, 
accounts,  and  workhouses,  and  separate  appointments  of  over- 
seers, constable,  and  headborough ;  that  there  had  been  parish 
indentures,  executed  by  the  officers  of  the  foreign,  so  far  back  as 
1689 ;  certificates  of  settlements,  given  by  the  borough  to  the 
foreign,  as  far  back  as  1700 ;  and  orders  of  removal  from  the 
borough  to  the  foreign,  and  vice  versd,  and  appeals  thereon,  as 
far  back  as  1744,  and  as  late  as  1815.  The  affidavits  on  the 
other  side  stated,  that  prior  to  the  statute  of  the  IS  &  14  Gar. 
n.,  c.  12,  the  parish  of  Walsall  received  the  benefit  of  the  43 
Eliz.,  c.  2,  and  that  the  poor  of  the  borough  and  foreign  were 
maintained  by  a  general  rate  over  the  whole  parish ;  that  on  the 
passing  of  IS  &  14  Gar.  II.,  c.  12,  it  was  agreed,  that  the 
borough  and  foreign  should  separate  in  the  maintenance  of  their 
poor,  and  that  separate  overseers  should  be  appointed,  upon 
condition  that  the  rateable  property  in  the  parish,  whether 
situate  in  the  borough  or  the  foreign,  should  be  rated  to  the 
relief  of  the  poor  of  that  district,  in  which  the  occupier  resided. 
They  also  stated,  that  both  townships  had  been  incorporated  by 
the  name  of  the  Borough  and  Foreign  of  Walsall,  and  that  the 
jurisdiction  of  the  magistrates  extended  over  the  whole  parish  ; 
that  there  was  but  one  parish  church  for  both,  which  was 
repaired  by  a  joint  rate;  that  a  rate  of  1^.  in  the  pound, 
averages  in  the  ^borough  125Z.,  and  in  the  foreign  4001. ;  and  [  ^169  ] 
that  in  the  last  year,  there  were  thirty-two  of  the  former,  and 
eleven  of  the  latter;  and  that  the  parish  now  could  have  the 
benefit  of  the  4S  Eliz.,  by  the  joint  maintenance  of  their  poor ; 
that  by  so  doing,  a  considerable  expense  would  be  saved,  and  the 
poor  would  be  more  comfortably  provided  for.  It  appeared,  that 
on  a  previous  appeal  against  the  poor's  rate  for  the  borough, 
argued  in  the  Gourt  of  King's  Bench,  in  1818,  the  latter  part  of 
the  agreement,  stated  in  the  affidavits,  was  held  to  be  invalid  ; 
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The  Kivo     and  it  was  in  consequence  of  this  that  the  joint  appointment  of 

Inhabitants    overseers  for  the  whole  parish  now  in  question,  was  made, 
of  Walsall. 

Jervis  and  W.  E.  Taunton  shewed  cause  : 

The  statement  in  the  affidavits  in  support  of  this  rule,  which 
is  admitted  to  be  correct,  viz.  that  separate  overseers,  rates,  &c. 
have  existed  since  the  18  &  14  Car.  II.,  both  in  the  borough  and 
the  foreign,  is  not  decisive  of  the  present  question ;  for  those 
existed  in  the  case  of  Rex  v.  Palmer f\  and  in  Lane  v.  Cobham,l 
and  yet  the  Court  sustained  an  appointment  of  overseers  for  the 
whole  parish,  and  refused  a  mandamus  to  appoint  separate 
overseers  for  the  different  districts.  It  is  not  stated,  in  any  ot 
those  affidavits,  that  the  parish  cannot  now  reap  the  benefit  ot 
the  statute  of  Eliz. ;  and  the  affidavits  on  the  other  side 
distinctly  state  that  the  parish  can  do  so.  And  it  appears,  from 
the  facts  admitted  on  both  sides,  that  the  parish,  during  the 
interval  between  the  48  Eliz.  and  18  &  14  Car.  II.,  did  reap  the 
[  *i^o  ]      benefit  of  the  former  statute,  by  maintaining  their  poor  *jointly. 

(Baylbt,  J. :  There  is  the  fallacy  of  the  argument ;  the  parish^ 
during  that  interval,  did  reap  some,  but  not  the  full  benefit  of 
the  statute.) 

Supposing  that  the  agreement  stated  affords  evidence  of  the 
inconvenience  felt  by  the  joint  maintenance  of  the  poor  at  that 
time,  still  it  does  not  fall  within  the  definition  given  by 
BuLLEB,  J.,  in  Rex  v.  Horton^%  for  he  there  says,  that  what  is 
meant  by  the  benefit  of  the  statute  of  Eliz.  is,  ''  that  the  parish 
may  maintain  their  own  poor  as  a  parish  ;  for  unless  they  can 
do  it  as  such,  they  cannot  have  the  benefit  of  the  statute."  Now 
that  has  been  done  in  this  case  by  the  parish  of  Walsall.  In 
Rex  V.  NeweU,^  it  was  held,  that  where  two  districts  contributed 
in  certain  proportions,  each  to  the  maintenance  of  the  poor  in 
the  other,  and  had  immemorially  made  separate  rates,  still  they 
were  not  entitled  to  maintain  their  poor  separately.  The 
principle  of  that  case  applies  to  the  present ;  for  here,  by  the 

t  8  East,  416.  §  1  T.  B.  374. 

X  7  East,  1,  3  Smith,  1.  ||  4  T.  B.  266. 
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agreement,  the  property  in  each  district,  has  contributed  to  the     The  Eiko 
relief  of  the  poor  in  the  other ;  and  it  can  make  no  diflference,    inhabitants 
whether  the  proportions  were  fixed,  as  in  Rex  v.  Newell^  or  ^'  Walsall. 
fluctuating,  as  in  the  present  case.    And  the  authority  of  Rex  v. 
GoTd<my\  is  strongly  against  the  present  application. 

Marryat  and  Puller,  contrcty  were  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

The  Court  is  now  called  upon  to  unite  two  townships  which  as 
far  back  as  human  memory  can  go  have  been  in  all  respects 
separate  and  distinct ;  and  ^indeed  the  documentary  evidence  [  *161  ] 
stated  in  the  affidavits  carries  the  separation  back  for  a  century 
and  a  half.  Every  circumstance  that  could  possibly  exist  to 
shew  that  these  were  distinct  townships  for  all  purposes  is  found 
in  the  present  case.  The  fair  result  of  the  whole  evidence  is 
this,  that  at  the  time  of  the  passing  of  the  13  &  14  Car.  11.,  two 
distinct  opinions  were  entertained  by  the  inhabitants  of  this 
parish.  The  first  of  which  was,  that  they  could  not  reap  the 
benefit  of  the  48  Eliz. ;  and  the  second,  that  property  should  be 
rated  to  the  poor  in  the  township  where  the  occupier  resided. 
On  the  latter  point  their  opinion  has  now  changed ;  and  they 
think  that  the  property  now  ought  to  be  rated  according  to  the 
rules  of  law.  But  that  does  not  shew  that  they  were  wrong  in 
the  former  opinion  that  the  parish  could  not  reap  the  benefit  of 
43  Eliz.  for  the  two  parts  of  the  agreement  are  perfectly 
distinct.  I  think  therefore  that  this  case  furnishes  satisfactory 
evidence  that  this  parish  could  not  and  cannot  reap  the  benefit 
of  the  statute,  and  that  this  appointment  of  overseers  for  the 
whole  parish  is  bad. 

Baylby,  J. : 

I  am  of  the  same  opinion.  The  Court  ought  not,  except  on 
the  plainest  grounds,  to  disturb  a  practice  which  has  prevailed 
for  so  long  a  series  of  years.  The  case  of  Rex  v.  Palmer  only 
decided  that  where  a  parish  has,  with  the  consent  of  all  its 
districts,  re-united  itself;  that  re-union  is  valid  in  law.  But 
t  19  B.  B.  376  (1  B.  &  Aid.  624). 
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TheEiKo     this  is  an  attempt  to  recede  from  the  agreement  to  separate 

Inhabitants    without  the  consent  of  both  parties.    The  meaning  of  the  words 

of  Walsall.  **  benefit  of  the  statute  of  48  Eliz.  "  is  "  the  full  and  ordinary 

benefit  of  that  statute/'  and  if  a  parish  cannot  receive  that  full 

[  '1^2  ]      Qj^^  ordinary  benefit,  it  comes  within  *the  stat.  18  &  14  Car.  II. 

Now  where,  in  point  of  fact,  a  parish  has  long  been  separated, 

and  has  had  separate  overseers,  &c.  that  is  surely  very  strong 

evidence  to  shew  that  it  could  not  originally  derive  the  full  and 

ordinary  benefit  of  the  48  Eliz.    As  to  the  agreement,  I  fully 

concur  with  my  Lord  Chief  Justice  that  it  consists  of  two 

distinct  parts,  and  that  any  alteration  as  to  one  part  will  not 

afitect  the  other.    I  think,  therefore,  that  this  rule  should  be 

made  absolute. 

Ride  obsoltUeA 


[166] 


jy?i^!n.  DAVIS  and  Anothee  v.  JONES  and  Anothee. 


(2  Bam.  &  Aid.  165—168.) 

Certain  parts  of  a  machine  had  been  put  up  by  the  tenant  during  his 
term,  and  were  capable  of  being  removed  without  either  injuring  the 
other  parts  of  the  machine  or  the  building,  and  had  been  usually  valued 
between  the  outgoing  and  incoming  tenant :  Held,  that  these  were  the 
goods  and  chattels  of  the  outgoing  tenant,  for  which  he  might  maintain 
trover. 

Tkover  for  five  jibs.  Plea,  not  guilty.  At  the  trial  before 
Lord  EUenborough,  Ch.  J.  at  the  Middlesex  sittings  after  Trinity 
Term,  1817,  the  jury  found  a  verdict  for  the  plaintiffs  for  the 
value  of  the  jibs,  subject  to  the  opinion  of  the  Court  upon  the 
following  case : 

By  lease  of  the  81st  May,  1755,  T.  W.  demised  for  sixty-one 
years  to  E.  P.,  certain  premises  therein  described,  comprising 
among  other  buildings,  a  warehouse,  and  the  lessee  covenanted  to 
repair  the  same  with  all  erections  and  buildings  which  during 
the  term  should  be  erected  upon  the  premises,  and  to  deliver  the 
same  to  the  lessor  at  the  end  of  the  term.  The  interest  of  the 
lessee  was  afterwards  assigned  to  the  plaintiffs,  and  the  premises 

t  Holroyd,  J.  was  absent  in  the  Bail  Court. 
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having  daring  the  term  been  destroyed  by  fire,  the  plaintiffs       Davib 

rebuilt  them,  and  on  *that  occasion  put  up  the  five  jibs  in       josteb. 

question.    Certain  caps  and  steps  of  timber  were  fixed  into  the       [  *166  ] 

buildings,  and  the  jibs  were  placed  in  these  caps  and  steps,  and 

are  the  uprights  that  turn  round  the  work  in  the  caps  and  steps. 

They  are  fastened  by  pins  above  and  below,  and  may  be  taken  in 

and  out  of  the  caps  or  steps  without  injuring  either  them  or  the 

building;  but  they  cannot  be  removed  without  being  a  little 

injured  themselves.    Jibs  of  this  description,  unless  scheduled 

in  the  leases  of  warehouses,  are  usually  valued  between  outgoing 

and  incoming  tenants.     The  plaintiffs  continued  in  possession 

of  the  warehouse  and  of  the  jibs,  until  the  expiration  of  their 

term  in  1816,  when  they  delivered  up  possession  of  the  premises 

to  their  landlord,  without  prejudice  to  their  right  to  remove  these 

jibs  and  other  tenants'  fixtures.    The  premises  were  afterwards, 

May  9th,  1816,  demised  to  the  defendants ;  and  the  question  for 

the  opinion  of  the  Court,  was,  whether  or  not  the  defendants 

were  liable  in  trover  for  not  delivering  up  these  five  jibs  to  the 

plaintiffs  who  were  the  outgoing  tenants. 

The  case  was  argued  at  Serjeants'  Inn,  before  this  Term,  by 
Chitty  for  the  plaintiff,  and  Comyn  for  the  defendant. 

For  the  plaintiff  it  was  insisted,  that  these  jibs  having  been 
fixed  up  for  the  purposes  of  trade,  might  be  removed  by  the 
tenant,  Elwes  v.  Maw  A  And  that  in  Penton  v.  Robartyl  it  was 
held  that  the  tenant  might  remove  them  after  his  term  had 
expired :  that  it  appeared  that  these  articles  might  be  removed 
without  injuring  the  freehold ;  and  that  the  fact  of  their  having 
been  usually  valued  between  the  incoming  and  outgoing  tenant 
shews  that  they  were  *generally  understood  to  be  the  property  of  C  *^^^  ] 
the  latter. 

For  the  defendant  it  was  insisted,  that  these  things  constituted 
part  of  one  entire  machine,  of  which  the  other  parts  were  fixed  to 
the  freehold,  and  that  they  did  not  come  within  the  description 

t  6  E.  B.  523  (3  East,  38).  t  6  B.  B.  376  (2  East,  88). 
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Davis       of  goods  and  chattels,  Horn  v.  Baker ^^  Lee  v.  Risdon^l  and  there- 

JoKBs.       fore  that  trover  would  not  lie  for  them. 

Cur,  adv>  vuU, 

Abbott,  Gh.  J.  now  delivered  the  judgment  of  the  Court  : 

This  case  was  argued  before  us  at  Serjeants'  Inn :  but  upon 

consideration  we  think  it  depends  upon  a  conclusion  of  fact  to  be 

drawn  from  the  matters  stated  in  the  case,  and  not  upon  any 

point  of  law.    If  these  jibs  are  to  be  considered  as  personal 

chattels,  the  plaintiffs  did  not  lose  their  property  in  them,  by 

leaving  them  on  the  premises  in  the  manner  mentioned  in  the 

case.    And  supposing  the  property  to  have  remained  in  the 

plaintiffs,  so  that  they  might  lawfully  demand  and  reclaim  them 

from  their  landlord,  they  may  also  lawfully  demand  and  reclaim 

them  from  the  present  defendants,  who  claim  title  under  the 

landlord,  and  can  have  no  title  if  the  landlord  had  no  title  to 

confer.     On  the  other  hand,  if  the  jibs  are  to  be  considered  as 

annexed  to  and  parcel  of  the  freehold,  then  admitting  that  the 

plaintiffs  might  have  removed  them  during  the  term,  as  being 

erections  for  the  benefit  of  trade,  yet  they  could  not  after  the 

term,  maintain  trover  for  them ;  because  the  action  of  trover  is 

maintainable  in  respect  of  personal  chattels  only.    Upon  the 

matters  stated,  we  think  the  proper  conclusion  of  fact  is,  that 

[  *168  ]       these  things  were  (at  least  as  between  ^landlord  and  tenant,  and 

persons  claiming  under  either  of  them)  personal  chattels.    The 

mode,  by  which  they  might  be  removed  is  not  very  clearly 

explained,  but  it  is  expressly  found  that  they  might  be  removed 

without  injuring  the  caps  or  steps  in  which  they  are  placed,  or 

the  building:   and  it  is  further  found,  that  they  are  usually 

valued  between  outgoing  and  incoming  tenants.     Such  a  practice 

could  not  rationally  have  prevailed,  if  the  things  had  not  been 

generally  understood  to  be  in  their  nature  capable  of  removal, 

and  not  fixtures  properly  so  called ;  and  therefore  taking  the 

practice  as  an  explanation  of  their  nature  and  character,  we 

think  they  are   to  be    considered  as  personal  chattels,   and 

consequently  that  this  action  of  trover  may  be  maintained,  and 

that  the  postea  should  be  delivered  to  the  plaintiffs. 

Judgment  for  plaintiffs, 
t  9  B.  B.  541  (9  East,  215). 
I  17  B.  B.  484    (7    Taunt  188;  2  lilanh.  495). 
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DOE,  ON  THE  Demise  op  FKEEMAN  v.  BATEMAN.f        j^^^^{j^ 

(2  Bam.  &  Aid.  16S— 171.)  ,— ^, 

.  .  [  1<>8  ] 

A.,  being  possessed  of  a  term  of  years,  demised  his  whole  interest  to 

B.,  subject  to  a  right  of  re-entry  on  the  breach  of  a  condition :  Held, 
that  A.  might  enter  for  the  condition  broken,  although  he  had  no 
reyersion. 

Ejectment  for  two  messaages,  in  the  parish  of  St.  Lake, 
Chelsea.  The  demise  was  laid  on  the  26th  December,  1817. 
The  cause  was  tried  at  the  sittings  after  Easter  Term,  1818, 
before  Abbott,  J.,  when  a  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court,  on  a  case  which  stated  in 
substance  as  follows :  The  defendant  Bateman  being  possessed 
of  a  term  of  years  in  the  premises  in  question,  by  a  lease  dated 
12th  May,  1812,  demised  the  premises  to  Freeman,  the  lessor  of 
the  plaintiff,  for  a  term  co-extensive  with  his  own  term,  reserving 
rent,  and  subject  to  certain  conditions,  one  of  which  *was,  that  [  *169  ] 
Freeman  should  not  open  a  public-house  on  the  premises  without 
the  licence,  in  writing,  of  Bateman.  The  lease  contained  the 
usual  clause  for  re-entry  in  case  of  a  breach  of  any  of  the 
covenants  or  conditions.  Freeman  entered  into  the  premises, 
and  afterwards  opened  a  public-house  without  having  obtained 
the  licence  in  writing  of  Bateman ;  and  the  latter  having  entered 
for  the  breach  of  this  condition,  this  ejectment  was  brought  by 
Freeman  to  recover  the  possession. 

This  case  was  argued  by  Curwood  for  the  plaintiff,  and 
Taddy,  Serjt.  for  the  defendant. 

For  the  plaintiff  it  was  contended,  that  the  defendant  having 
parted  with  his  whole  term,  had  no  reversion,  and  therefore  no 
right  of  entry  for  the  condition  broken  ;  that,  upon  assigning 
his  whole  interest  to  the  plaintiff,  the  privity  of  estate  was 
destroyed,  and  that  a  right  of  re-entry  could  not  be  reserved  to, 
or  exist  in,  a  stranger. 

On  the  other  side  it  was  insisted,  that  the  condition  was  not 
destroyed  by  the  defendant's  having  granted  away  the  whole 

t  Cited   and  applied  by  Bebtt,      Ex.  Div.  72,  84;  47  L.  J.  Ex.  121; 
L.  J.  in  Hyde  v.   Warden  (1877)  8      87  L.  T.  667.— E.  C, 
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Dob        reversion ;  and  the  following  authorities  were  cited,  Litt.  s.  S47.  5. 
Batbmak.     Vin.  Ab.  812,  pi.  17.  Bac.  Abr.  tit.  Condition,  E.  Co.  Litt.  202  a. 

Cur.  adv.  vvlU 

Abbott,  Ch.  J.  now  delivered  the  opinion  of  the  Court  : 

This  case  was  argued  before  us  at  Serjeants'  Inn,  and  upon 
the  facts  found,  the  single  question  of  law  was  this,  whether  a 
lessee  for  years  having  made  a  conveyance  operating  as  an 
assignment  of  his  whole  interest  in  the  land,  containing  a 
covenant  on  the  part  of  the  assignee  not  to  open  a  public-house 
on  the  demised  premises  without  licence,  and  containing  also  a 
[•170]  clause  of  re-entry  on  breach  of  the  covenant,  could  *upon 
an  actual  breach  thereof  enter  upon  the  land  and  avoid  his 
conveyance.  Or,  in  other  words,  whether,  if  an  assignment  of  a 
term  of  years  be  made  upon  a  condition,  the  assignment  shall  be 
absolute  and  the  condition  void.  No  question  arose  as  to  the 
capacity  of  a  real  or  personal  representative  to  make  the  entry ; 
for  the  entry  was  made  by  the  assignor  himself.  The  only 
argument  adduced  against  the  right  of  entry  or  validity  of  the 
condition  was,  that  an  entry  must  always  be  made  by  a  person 
entitled  to  the  reversion,  and  by  no  other;  and  consequently 
that  as  the  original  termor  had  in  this  case,  by  the  deed  of 
assignment,  parted  with  his  whole  estate,  and  no  reversion  was 
left  to  him,  he  could  not  enter.  And,  to  be  sure,  if  the  premises 
here  assumed  be  true,  the  conclusion  is  properly  drawn.  But 
we  think  the  premises  from  which  the  conclusion  was  drawn  are 
untrue.  And  that  they  are  untrue  is  manifest  from  the  familiar 
case  put  in  Lit.  sect.  825,  of  a  feoffment  in  fee  rendering  rent, 
with  a  clause  of  re-entry,  if  the  rent  be  unpaid ;  in  which  case  it 
is  said  the  feoffor  or  his  heirs  may  enter  for  the  condition 
broken.  In  this  case,  the  feoffor  has  no  reversion ;  the  lands  are 
not,  nor  since  the  statute  of  Quia  EmptoreSy  can  be  holden  of  him, 
but  must  be  holden  of  the  superior  lord  of  the  fee.  Another 
instance  is  also  mentioned  in  Lord  Coke's  commentary  upon  this 
section,  Co.  Lit.  fo.  202.  According  to  the  text  of  Littleton,  the 
party  making  the  entry  shall  have  and  hold  the  land  in  his 
former  estate ;  but  according  to  the  commentary,  although  this 
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is  regularly  true,  yet  it  {aileth  in  many  cases,  and  one  of  the        dob 
cases  of  failure  is  that  of  a  feofEment  in  fee  upon  condition,  made     batemah. 
by  a  man  seised  in  right  of  his  wife.     The  feoffor  dieth,  *and      [  *i7i  ] 
the  condition  is  broken.     The  heir  of  the  feoffor  shall  enter ;  yet 
the  heir  at  the  time  of  his  entry  hath  no  reversion,  and  after 
the  entry  his  estate  doth  vanish,  and  presently  the  estate  is 
vested  in  the  wife.    For  these  reasons,  we  think  the  defendant 
was  entitled  to  the  verdict,  and  the  postea  must  be  delivered  to 
him. 

Judgment  for  defendant. 


THE  KING   V.   The  Inhabitants  op  DEBENHAM.         i^^®- 

Nov.  18. 
(2  Bam.  &  Aid.  185—188.) 


On  an  appeal,  the  reepondents,  in  order  to  prove  the  fact  of  the 
delivery  to  them  of  a  certificate  given  by  the  appellants,  acknowledging 
the  pauper  to  be  their  settled  inhabitant,  produced  an  old  book  from 
their  own  parish  chest,  in  which  was  an  entry  of  that  fact  in  the  hand- 
writing of  a  former  parish  officer.  Held,  that  such  evidence  was 
inadmissible.! 

On  an  appeal  against  an  order  of  two  justices,  by  which  John 
Driver,  Margaret  his  wife,  and  John  their  son,  were  removed 
from  the  parish  of  Debenham  to  the  parish  of  Kenton,  in  the 
county  of  Suffolk,  the  Sessions  quashed  the  order  subject  to  the 
opinion  of  this  Court  on  the  following  case. 

The  pauper  had  gained  a  settlement  by  hiring  and  service  in 

the  parish  of  Debenham,  unless  it  could  be  shewn  that  his  father 

at  the  time  resided  in  that  parish  under  a  certificate  from  the 

parish  of  Kenton.    It  was  proved  that  no  such  certificate  could 

be  found  in  the  custody  of  Debenham.     The  pauper's  father, 

James  Driver,  proved,  that  in  the  year  1771,  having  been 

removed    from    Debenham  to  Kenton,   the  parish  ofiicers  of 

Debenham  refused  to  allow  him  to  return,  unless  Kenton  would 

grant  him  a  certificate:  to  this  the  parish  officers  of  Kenton 

consented.    An  order  for  granting  this  certificate  was  made  at 

t  Referred  to  as  **  rightly  held  "  is  again  quoted  by  Lord  Blackbttbn 

by  Pakkb,  B.  in  opinion  given  to  in  Sturla  v.  Frtccia  (H.  L.  1880)  5 

House  of  liords  in  Irish  Society  v.  App.  Cas.  623,  643;  50  L.  J.  Ch.  86. 

Bishop  ofDerry  (1846)  12  CI.  &  Fin.  — B.  C. 
641,  668.    The  opinion  of  Fabks,  B. 

B.R. — ^VOL.  XX.  D   D 
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TheKmo     the  quarterly  meeting  of  the  directors  and  guardians  of  the 

Inhabitants    incorporated  *hundreds  of  Loes  and  Wilford,  (in  which  Kenton 

Dkbwkau    ^®  situated,)  as  appeared  by  an  entry  in  the  minute  book  of  the 

[  *186  ]      proceedings  of  the  Hundred-house  quarterly  meetings,  dated  20th 

March,  1771.    And  to  prove  that  such  certificate  was  delivered 

to  the  respondent  parish  in  pursuance  of  such  order,  a  book  was 

produced  from  the  parish  chest  of  Debenham  ;  on  the  outside  of 

the  cover  was  "  Certs.  Becd.,  Bonds  do.,  Coppys  of  Orders, 

1756."      This    book    contained    memorandums    of    orders    of 

removal,  of  bonds,  and  certificates  received.    The  certificates 

were  regularly  numbered,  and  under  the  title  of  certificates 

received  was  the  following  entry,  dated  1771.     "  No.  88,  John 

Polkins  from  Kenton,  No.  89,  James  Driver,  do."    There  were  a 

variety  of  other  certificates  subsequently  entered.    The  sessions 

were  of  opinion  that  this  book  was  not  admissible  in  evidence. 

Nolan  and  Dover  in  support  of  the  order  of  Sessions : 

This  evidence  was  not  admissible.  There  is  not  any  good 
ground  of  distinction  between  contending  parishes  and  contend- 
ing individuals.  If  this  had  been  the  case  of  an  individual, 
there  could  be  no  doubt  that  his  own  books  could  not  be  produced 
in  evidence  for  himself.  These  entries  are  made  by  the  parish 
officers,  and  for  their  own  benefit.  The  only  case  at  all 
resembling  this  is  the  case  of  entries  made  by  a  previous 
incumbent  which  are  evidence  for  his  successor.  But  that  has 
always  been  considered  as  an  excepted  case.  And  the  rule  is  so 
laid  down  by  Lord  Kenyon  in  Outram  v.  MorewoodA  By  42 
[  *  187  J  Geo.  III.  c.  46,  parish  indentures  *are  to  be  copied  into  a  book 
provided  for  that  purpose,  and  the  book  after  being  allowed  by 
two  justices  is  to  be  made  evidence  where  the  original  indentures 
are  proved  to  be  lost.  Now  all  these  provisions  could  not  have 
been  necessary,  if  this  book  be  admissible  in  evidence. 

Scarlett  and  Primrose^  contra  : 

Independently  of  the  book,  there  were  sufficient  circumstances 

stated  in  this  case  from  which  the  Sessions  ought  to  have 

concluded  that  this  certificate  had  been  delivered.    But  the  book 

^va8  admissible.    It  was  not  produced  to  prove  the  contents  of 

t  5  T.  B.  at  p.  123. 
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the  certificate,  as  is  the  case  of  the  book  containing  copies  of  the 
parish  indentures  under  the  42  Geo.  III.,  but  only  to  shew  the 
fact  of  the  delivery.  And  it  is  evidence  of  that.  Besides  this  is 
in  the  nature  of  a  public  document ;  for  it  is  kept  in  the  parish 
chest,  and  by  a  public  body.  And  this  distinguishes  the  case 
from  Outram  v.  Morewood^  which  was  an  entry  made  in  a  private 
book  by  an  individual. 

Abbott,  Ch.  J. : 

The  principles  of  the  law  of  evidence  in  this  country  are 
founded  on  the  strongest  sense,  and  soundest  reasoning.  It  is 
of  the  first  importance  to  preserve  them  strictly ;  inasmuch  as 
they  are  the  great  safeguards  of  the  subject  in  the  administration 
of  justice  in  all  cases,  from  those  involving  property  of  the  most 
trifling  amount,  to  those  where  the  life  of  an  individual  is  at 
stake.  I  therefore  should  be  extremely  unwilling  to  come  to  any 
decision  which  should  break  in  upon  any  established  principle. 
It  is  an  established  principle,  that  nothing  said  or  done  by  a 
person,  having  at  the  time  an  interest  in  the  subject  matter, 
*8hall  be  evidence  either  for  him  or  persons  claiming  under 
him.  Now  the  entry  in  this  book  is  of  that  description  ;  for  it  is 
made  by  a  person  having  an  interest  to  make  it,  inasmuch  as  it 
is  produced  as  proof  of  the  delivery  of  a  certificate  by  which  the 
parish  of  which  the  party  making  an  entry  is  an  inhabitant  is  to 
be  relieved  from  the  burden  of  maintaining  the  individual  named 
in  the  certificate.  I  think  therefore  that  the  safest  course  which 
the  Court  can  pursue  will  be  to  hold  that  the  sessions  were 
justified  in  rejecting  this  evidence.  There  are,  however,  in  this 
case,  other  circumstances  from  which  the  sessions  may  draw  the 
conclusion  (if  they  shall  think  fit  so  to  do)  that  the  certificate 
was  in  fact  delivered.  I  think,  therefore,  that  the  case  should  go 
back  to  be  reheard  upon  that  point. 

Baylby,  J. : 

I  am  entirely  of  the  same  opinion,  that  the  entry  in  this  book 
was  not  evidence,  the  effect  of  it  being  to  advance  the  interest  of 
the  person  who  made  it. 

HoLROYD,  J.  concurred. 

Case  sent  back  to  the  Sessions  to  be  reheard. 

D  D  2 


The  King 

t. 
Inhabitants 

of 
Dbbbkham. 


[M88] 
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1818.  THOMAS  V.  VANDEEMOOLEN. 

^^^'  (2  Bam.  &  Aid.  197—199.) 

[  197  ]  Where  a  sham  plea  was  pleaded  calculated  to  raLse  issues  requiring 

different  modes  of  trial,  the  Court  suffered  the  plaintiff  to  sign  judgment 
as  for  want  of  a  plea,  and  made  the  defendant  or  his  attorney  pay  the 
costs  occasioned  by  the  plea,  and  the  costs  of  the  rule  for  correcting  the 
proceedings. 

Assumpsit  for  goods  sold  and  money  count.  Plea,  to  counts 
for  goods  sold,  a  judgment  recovered,  and  to  the  other  counts 
payment.  Comyn  on  a  former  day  obtained  a  rule  to  shew 
cause  why  the  plaintiff  should  not  be  at  liberty  to  sign  judgment 
notwithstanding  these  pleas,  and  why  the  defendant  or  his 
attorney  should  not  pay  the  costs  of  the  plea  and  of  the 
application,  on  an  affidavit  that  both  pleas  were  false. 

F.  Pollock  shewed  cause : 

The  Court  will  not  try  the  truth  of  a  plea  on  affidavit ;  and 
the  effect  of  the  present  application,  if  successful,  will  be  to  make 
it  necessary  in  every  case  for  a  defendant  to  verify  his  plea  by 
affidavit,  which,  in  the  case  of  a  plea  in  abatement,  is  required 
by  statute.  If  it  be  objected  that  there  were  two  false  pleas,  and 
that  one  only  would  have  been  free  from  objection,  the  Court 
cannot  consistently  admit  such  a  distinction,  and  allow  a 
defendant  to  plead  one  false  plea,  but  restrain  him  from  pleading 
two.  As  to  sham  pleas,  the  Court  cannot  notice  them  as  such ; 
and  although  in  the  case  of  Blewett  v.  Mar«den,t  a  similar 
application  succeeded,  yet  there  the  plea  was  not  only  false,  but 
was  calculated  to  bring  ridicule  on  the  proceedings  of  the  Court. 
Secondly,  he  contended  that  the  plaintiff  having  ruled  the 
defendant  to  abide  by  the  plea,  had  so  far  recognized  it  as  a  good 
plea,  that  he  was  stopped  from  now  making  this  application,  the 
[  •198  ]  Court  having  in  a  late  case  decided,  ♦that  after  such  a  rule  the 
plaintiff  could  not  treat  the  plea  as  a  nullity  and  sign  judgment. 

Bayley,  J.  :t 

The  Court  has  no  disposition  to  introduce  a  new  practice ;  but 
t  10  B.  R.  284  (10  East,  237).  }  Abbott,  Ch.  J.  was  absent. 
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the  case  of  Pierce  v.  Blake\  is  an  authority  to  shew  what  the 
duty  of  an  attorney  is  with  reference  to  this  subject.  There, 
Holt,  Ch.  J.  said  that  he  remembered  a  case  where  judgment 
having  been  given  against  a  defendant  above  40  years  of  age,  he 
brought  a  writ  of  error,  and  assigned  for  error,  infancy,  and 
appearing  by  attorney,  the  Court  fined  the  attorney  for  assigning 
those  errors  which  were  notoriously  false  and  frivolous.  Con- 
sidering this,  therefore,  as  an  authority  to  shew  that  the  Court 
may  inquire  whether  an  attorney  has  stated  false  facts  upon  the 
record,  and  may  proceed  against  him  accordingly ;  and  con- 
sidering also  that  the  Court  has  in  recent  cases  expressed  their 
disapprobation  of  these  pleas  which  raise  issues  requiring 
different  modes  of  trial,  and  thereby  impose  on  the  plaintiff  an 
improper  difSculty,  I  feel  no  hesitation  in  saying  that  this  is  a 
plea  of  that  description,  and  therefore  that  this  application  ought 
to  be  granted.  It  is  true  that  in  this  case  there  has  been  a  rule 
to  abide  by  the  plea,  but  that  makes  no  difference :  in  fact  it 
puts  the  defendant  on  his  guard ;  for  the  rule  leaves  it  to  the 
party  to  abide  by  his  plea  or  not,  as  he  chooses;  and  if  he  abides 
by  it,  he  must  do  so  subject  to  all  its  consequences. 


Thomas 

9. 

Vandeb- 

MOOLKZr. 


HOLROYD,  J. 

I  am  of  the  same  opinion.    It  appears  from  the  case  cited  from 

Salkeld,  that  the  Court  may  ^inquire  whether  the  plea  was  the 

act  of  the  party,  or  the  act  of  the  attorney  ;  and  the  late  cases 

referred  to  in  the  course  of  the  argument  have  also  authorized 

this  mode  of  proceeding. 

Rvle  absolute,  tvith  costs. 


[  •199] 


t  2  Salk.  616. 
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1818.  BAETLEY  v.  GODSLAKE. 

[  199  ]  (2  Bam.  &  Aid.  199—200.) 

So  also,  where  the  aham  plea  was  such  as  to  make  it  necessary  for  the 
plaintifrs  attorney  to  consult  counsel  and  thereby  cause  delay  and 
expense,  the  Court  suffered  the  plaintiff  to  sign  judgment,  and  made 
the  attorney  pay  the  costs. 

Campbell  obtained  a  rule  upon  a  former  day,  calling  upon 
the  defendant  to  shew  cause  why  the  plaintiff  should  not  be  at 
liberty  to  sign  judgment,  as  for  want  of  a  plea;  and  why  the 
defendant,  or  his  attorney,  should  not  pay  the  costs  of  the  plea 
and  of  this  application.  The  action  was  upon  a  bill  of  exchange 
and  the  money  counts.  The  defendant  pleaded  that  the  parties 
had  accounted  together,  and  that  upon  such  accounting  a  certain 
sum  of  money  was  due  from  the  defendant  to  the  plaintiff; 
and  that,  in  satisfaction  of  part,  defendant  indorsed  to  plaintiff  a 
bill  of  exchange ;  and  that,  in  satisfaction  of  the  residue,  the 
defendant  assigned  to  the  plaintiff  a  judgment  obtained  by  the 
defendant  in  the  Court  of  Exchequer  in  Ireland,  in  pursuance  of 
an  Irish  Act  of  Parliament,  enabling  the  conusors  of  judgments 
to  assign  the  same.  The  plea  then  averred,  that  the  bill  was 
outstanding  in  the  hands  of  a  third  person;  and  that  the 
judgment  remained  in  full  force,  as  appeared  by  the  record 
remaining  in  the  Court  of  Exchequer  in  Dublin.  An  affidavit 
was  produced  that  the  plea  was  wholly  false. 

[  200  ]  Comyn,  for  the  defendant,  contended  that  this  plea  did  not 

come  within  the  rule  laid  down  against  sham  pleas,  as  it  did  not 
require  a  double  replication  with  two  modes  of  trial,  the  plaintiff 
being  at  liberty  to  deny  the  indorsement  of  the  bill,  and  the 
assignment  of  the  judgment  concluding  to  the  country.  But  the 
Court  said,  that  this  being  an  ingenious  plea,  which  the  plain- 
tiff's attorney  could  not  be  expected  to  understand,  would  put 
him  to  the  necessity  of  consulting  counsel,  and  thereby  occasion 
delay  and  expense.  It  was  therefore  a  very  improper  plea  to  be 
put  upon  the  files  of  the  Court.  Upon  this  ground  they  made 
the  rule  absolute.  And  to  prevent  such  pleas  being  pleaded  in 
future,  they  directed  that  the  defendant's  attorney  should  pay 
the  costs  of  the  application. 
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THE  KING  V.  GILL  and  HENRY.f  isis. 

(2  Bam.  &  Aid.  204—206.)  ^ov^. 

An  indictment  charged  that  defendants  conspired,  by  divers  faLie  [  204  ] 
pretences  and  subtle  means  and  devices,  to  obtain  from  A.  divers  large 
sums  of  money,  and  to  cheat  and  defraud  him  thereof  :  Held,  that  the 
gist  of  the  offence  being  the  conspiracy,  it  was  quite  sufficient  only  to 
state  that  fact  and  its  object,  and  not  necessary  to  set  out  the  q>ecific 
pretences. 

The  defendants  were  found  guilty  upon  an  indictment  which 
charged  that  they  unlawfully  did  conspire  and  combine  together, 
by  divers  false  pretences,  and  subtle  means  and  devices,  to 
obtain  and  acquire  to  themselves,  of  and  from  P.  D.  and  G.  D., 
divers  large  sums  of  money  of  the  respective  monies  of  the  said 
P.  D.  and  G.  D.,  and  to  cheat  and  defraud  them  respectively 
thereof,  to  the  great  damage,  &c.  And  being  now  brought  up 
for  judgment, 

Ourney  moved  in  arrest  of  judgment,  on  the  ground  that  the 
indictment  was  framed  too  generally  ;  that  the  words,  "  by 
divers  false  pretences  and  subtle  means  and  devices,"  gave 
no  information  to  the  defendants  of  the  specific  charge  against 
which  they  were  to  defend  themselves ;  that  the  overt  acts  of 
conspiracy  should  be  stated,  or  at  least  so  much  of  them  as  to 
shew  the  *  corpus  delicti  or  transaction  to  which  the  charge  was  [  'aos  ] 
meant  to  be  applied ;  and  that  in  no  instance  hitherto  had  so 
general  a  count  been  supported. 

Abbott,  Ch.  J. : 

The  indictment  appears  to  me  sufficient.  The  gist  of  the 
offence  is  the  conspiracy  :  and  although  the  nature  of  every 
offence  must  be  laid  with  reasonable  certainty,  so  as  to  apprise 
the  defendant  of  the  charge,  yet  I  think  that  it  is  sufficiently 

t  Referred  to  by  Lord  Denman,  Q.  B.  121.    Followed  by  Exchequer 

Ch.  J.  in  Reg,  v.  Parker  (1842)  3  O.  B.  Chamber  in  Sydserff  v.   Tfie  Queeti 

292,  298,  as  «<  the  most  general  form  (1847)    11    Q.    B.    245.     Cited    by 

of  indictment  which  has  been  held  B&ett,   J.    A.    in    The    Queen    y. 

admissible."   Approved  and  followed  Aspinall  (1876)  2  Q.  B.  Div.  48,  63 ; 

by  the  same  Judge  in  i^.y.  Gompertz  46  L.  J.  M.  C.  145. — ^B.  C. 
(1846)  9  Q.  B.  824,  838;  16  L.  J. 
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The  Kino  done  by  the  present  indictment.  It  is  objected  that  the 
Ouu  particular  means  and  devices  are  not  stated.  It  is,  however, 
possible  to  conceive  that  persons  might  meet  together,  and 
might  determine  and  resolve  that  they  would,  by  some  trick  and 
device,  cheat  and  defraud  another,  without  having  at  that  time 
fixed  and  settled  what  the  particular  means  and  devices  should 
be.  Such  a  meeting  and  resolution  would  nevertheless  constitute 
an  offence.  If,  therefore,  a  case  may  reasonably  be  suggested  in 
which  the  matters  here  charged  would,  if  there  were  nothing 
more,  be  an  offence  against  the  law,  it  is  impossible,  as  it  seems 
to  me,  to  conclude  that  the  law  should  require  the  particular 
means  to  be  set  forth.  The  offence  of  conspiracy  may  be  com- 
plete, although  the  particular  means  are  not  settled  and  resolved 
on  at  the  time  of  the  conspiracy.  I  think,  therefore,  that  no 
sufficient  ground  has  been  stated  for  arresting  the  judgment. 

Baylby,  J. : 

I  am  of  the  same  opinion.  When  parties  have  once  agreed  to 
cheat  a  particular  person  of  his  monies,  although  they  may  not 
then  have  fixed  on  any  means  for  that  purpose,  the  offence  of 
conspiracy  is  complete.  This  case  appears  to  me  not  distin- 
[  *20tf  ]  guishable  *in  principle  from  The  King  v.  Eccles,^  which  decided 
that  the  means  need  not  be  stated ;  and  there  Bulleb,  J.  said, 
''  that  the  means  were  matter  of  evidence  to  prove  the  charge 
and  not  the  crime  itself."  It  is  therefore  not  necessary  to  state 
the  means  at  all  in  the  indictment,  it  being  quite  sufficient  to 
charge  the  defendants  with  the  illegal  conspiracy,  which  is  of 
itself  an  indictable  offence. 

HOLBOYD,  J. : 

I  am  of  the  same  opinion.  The  present  case  differs  materially 
from  the  case  of  obtaining  money  under  false  pretences.  There 
the  false  pretences  constitute  the  offence;  but  here  the  con- 
spiracy is  the  offence  ;  and  it  is  quite  sufficient  to  state  only  the 
act  of  conspiring  and  the  object  of  the  conspiracy  in  the 
indictment.    Here  it  is  stated  that  the  parties  did  conspire,  and 

t  Cited  in  6  T.  B.  628  (3  R.  E.      of  Leach's  Crown  Law,  274. 
286),  and  reported  in  the  last  edition 
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that  the  object  was  to  obtain,  by  false  pretences,  money  from  a     The  King 

particular  person.    Now,  a  conspiracy  to  do  that  would  be  indict-         qill. 

able,  even  where  the  parties  had  not  settled  the  means  to  be 

employed.    I  therefore  think  that  there  is  no  ground  for  arresting 

the  judgment. 

RtUe  refused. 


WELL     V.  COOKE.  isis. 

(2  Bam.  &  Aid.  218.)  ^^ov^. 

Where  the  parties  named  two  arbitrators,  who  were  to  choose  an  .  [^18] 
umpire,  and  each  arbitrator  named  a  person  to  whom  the  other  objected; 
and  they  afterwards  agreed  to  decide  by  lot  which  should  name  the 
umpire,  and  thereupon  the  party  who  won  named  the  person  to  whom 
the  other  had  previously  objected :  Held,  that  the  award  made  by  such 
umpire  was  bad. 

Parke  moved  to  set  aside  the  award  in  this  case  on  the 
ground  that  the  umpire  was  improperly  appointed.  It  appeared 
that  the  submission  was  to  two  persons,  and  if  they  disagreed,  to 
an  umpire  to  be  chosen  by  them :  the  arbitrator  selected  by  the 
plaintiff  nominated  a  person  to  whom  the  arbitrator  on  the  part 
of  the  defendant  objected,  and  after  several  proposals  made  on 
each  side,  the  arbitrators  not  agreeing,  it  was  determined  by 
them  that  they  should  draw  lots  which  arbitrator  should  have 
the  nomination,  and  the  lot  falling  on  the  plaintiff's  arbitrator, 
he  nominated  the  person  who  had  been  objected  to,  who  made 
his  umpirage  in  due  time.  Both  the  arbitrators  and  the  parties 
attended  before  the  umpire.  In  support  of  the  application  he 
cited  Harris  v.  Mitchell,^  and  Neale  v.  Ledger, I  where  Lord 
Ellekborough  is  reported  to  have  said  that  a  tossing  up  between 
the  two  arbitrators  which  should  nominate  the  umpire  in  exclusion 
of  the  other  was  bad. 

Scarlett  shewed  cause,  and  relied  on  the  subsequent  conduct 
of  the  parties  in  attending  the  umpire.  But  as  it  did  not  appear 
by  the  affidavits  that  the  defendant  or  his  attorney  had  any 

t  2  Vem.  485.  (16  East,  51).— E.  0. 

I  14  B.  B.  283,  and  see  note  there 
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Wkllb       knowledge  of  the  mode  in*  which  the  umpire  had  been  appointed, 

OooKB.      the  Court  made  the 

Ride  absolute. 


1818.       Ex  PARTE  VOGEL,  IN  THE  Maiter  OF  EHRENSTROM, 
—  A  Bankrupt.! 

f  ^^^  ^  (2  Bam.  &  Aid.  219—228.) 

CommiBfiioners  of  bankrupt  are  authorized  to  examine  a  witness 
concerning  the  person,  trade,  dealings,  estate  and  effects,  of  the 
bankrupt,  and  incidentally  to  this  power  they  may  examine  him  also 
respecting  other  individuals,  through  whom  they  may  be  likely  to 
obtain  information  on  those  points.  And,  therefore,  where  a  witiaess 
was  asked  questions  as  to  when  and  where  he  last  saw  the  bankrupt's 
wife :  Held,  that  such  questions  were  legal  and  material ;  and  that  the 
commissioners  were  justified  in  committing  him  for  giving  unsatisfactory 
answers  to  these  questions.  Held  also,  that  the  true  criterion  by  which 
to  judge  as  to  the  propriety  of  the  commitment  was  to  consider  all 
the  questions  and  answers  collectively,  and  then  to  say  whether  the 
whole  examination  was  satisfactory  or  not;  and,  therefore,  where  the 
commissioners  in  their  warrant  set  out  several  questions,  to  some  of 
which,  taken  alone,  the  answers  were  satisfactory,  held  also,  that  this 
was  no  objection  to  a  warrant  committing  the  party  *'  till  he  should  full 
answer  make  to  the  questions  so  put  to  him  as  aforesaid.*' 

Scarlett  had  obtained  a  writ  of  habeas  corpm  directed  to  the 
keeper  of  Newgate,  commanding  him  to  bring  up  the  body  of 
Levi  Yogel  for  the  purpose  of  being  discharged.  The  warrant  of 
commitment,  when  returned,  stated  that  a  commission,  dated 
12th  November,  1818,  had  duly  issued  against  Eric  Ehrenstrom, 
on  which  he  had  been  declared  a  bankrupt ;  and  that  Vogel  was 
suspected  to  have  concealed  and  secretly  disposed  of  a  part  of  the 
goods  and  estate  of  the  bankrupt ;  and  was  duly  summoned  to 
appear,  and  did  appear  before  the  commissioners  ;  and  that 
Yogel  being  duly  sworn,  the  commissioners  caused  the  following 
questions  to  be  propounded  to  him,  to  which  he  gave  the 
following  answers.  Quest.  Do  you  know,  and  how  long  time  have 
you  known,  the  bankrupt  ?  Ans.  I  have  known  him  about  nine 
or  twelve  months.    Quest.  Upon  what  occasion  did  your  connexion 

t  Followed  under  the  Act  of  1861,  Cathcart  (1870)  L.  E.  5  Ch.  703,  23 
s.   216,   Ex  parte  Campbell,     In  re      L.  T.  289.— E.  0. 
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commence  in  basiness?  Arts.  I  cannot  tell  unless  I  have  my  Bx  parte 
papers.  Quest.  Have  you  had  many  dealings  with  the  bankrupt, 
and  to  a  large  amount?  Ans.  I  have  had  various  dealings 
with  him  to  the  amount  of  2,0002.  Quest.  Do  you  keep  regular 
books  of  account  in  which  all  *your  transactions  with  the  [•220] 
bankrupt  will  appear?  Arts.  Yes,  I  do.  Qmst.  What  was  the 
nature  of  your  dealings  with  the  bankrupt?  Ans.  I  bought 
various  parcels  of  goods  from  the  bankrupt,  and  paid  for  them ; 
and  the  bankrupt  now  owes  me  money.  Qv^st.  If  your  only 
transactions  with  the  bankrupt  have  been  buying  goods  of  him 
for  which  you  have  paid,  how  can  the  bankrupt  owe  any  money 
to  you?  Ans.  The  bankrupt  asked  me  about  the  beginning 
of  November  to  lend  him  8002.,  and  I  leilt  him  2962.,  for  which  I 
have  no  bill  or  memorandum ;  I  believe  I  have  not :  whether  I 
have  a  letter  acknowledging  it  I  cannot  tell ;  but  I  have  no  other 
security.  Quest.  Do  you  claim  to  prove  this  debt  under  this 
commission,  or  not?  Ans.  At  the  present  moment,  not. 
Quest.  At  what  place  was  the  advance  of  2952.  made  to  the  bank- 
rupt? Ans.  At  his  country  house.  Qmst.  Who  was  present  at 
the  time?  Ans.  I  do  not  recollect.  Quest.  Was  any  body? 
Ans.  I  do  not  recollect.  Quest.  Have  you  lent  money  to  the 
bankrupt  upon  any  other  occasion?  Ans.  I  do  not  recollect. 
Qu>est.  When  did  you  lend  him  the  sum  last  mentioned  ? 
Ans.  I  cannot  say  exactly :  it  was  in  the  beginning  of  November. 
Quest.  Do  you  not  know  it  was  on  the  evening  before  he 
absconded?  Ans.  I  cannot  say  exactly.  Quest.  Did  he  not  tell 
you  he  wanted  that  money  for  the  purpose  of  going  abroad? 
Ans.  No,  he  did  not,  as  far  as  I  recollect.  Quest.  Will  you  swear 
positively  he  did  not  tell  you  he  wanted  that  money  for  the 
purpose  of  going  abroad  ?  Ans.  I  will  swear  positively  as  far  as 
I  have  any  recollection,  that  he  did  not  tell  Ine.  Question 
repeated.  Ans.  I  cannot  answer  any  thing  else  to  the  purpose : 
I  do  not  say  that  I  will  not  swear  positively.  *Quest.  Do  you  [  •221  ] 
say  that  you  will  swear  positively  ?  Ans.  So  far  as  I  can  recollect, 
I  can  swear  positively  that  he  did  not  tell  me.  Quest.  When  did 
you  first  hear  the  bankrupt  had  absconded?  Ans.  I  do  not 
recollect.  Quest.  How  long  before  the  bankrupt  had  absconded 
did  you  see  him?    Ans.  I  don't  know  when  he  went.     Quest. 
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Ex  parte  When  did  you  last  see  him  ?  Am.  My  head  is  so  much  confused 
I  cannot  answer  any  questions.  Quest.  When  did  you  last  see 
his  wife  ?  Ans.  I  cannot  say  exactly  when.  Quest.  Have  you  not 
seen  her  since  the  bankrupt  absconded  ?  Ans.l  do  not  recollect 
exactly,  I  might  or  I  might  not.  Quest.  State  as  far  as  you  can 
when  you  last  siaw  her  ?  Ans.l  cannot  say  exactly  what  time  it 
was,  or  when  it  was ;  I  think  about  a  fortnight  ago.  Quest. 
Where  did  you  see  her?  Arts.  I  saw  her  at  a  house.  Quest. 
Where  was  that  house  ?  Ans.  I  do  not  know  the  street. 
Quest.  Whose  house  was  it  ?  Ans.  It  was  not  my  house  ;  I  do 
not  know  whose  house  it  was.  Quest.  How  did  you  find  out 
where  she  was  ?  Ans.  1  do  not  remember.  Quest.  Have  you  no 
further  answer  to  give  to  the  commissioners  upon  the  last  question, 
which  is  repeated  ?  Ans.  I  do  not  remember  how  I  found  it  out, 
at  the  present  moment  I  do  not  recollect  who  brought  me  there, 
or  how  I  came  there  ;  I  dare  say  I  could  find  out  how  I  came 
to  the  house. — The  warrant  then  stated,  that  these  answers  not 
being  satisfactory  to  the  commissioners,  Yogel  was  accordingly 
committed  by  them  to  Newgate,  ''until  such  time  as  he  shall 
submit  himself  to  the  commissioners,  and  full  answer  make  to 
their  satisfaction,  to  the  questions  so  put  to  him  as  aforesaid." 

[  222  ]  Scarlett,  Oumey,  Montagu,  and  F.  Pollock,  for  the  prisoner, 

contended  that  the  commitment  was  bad,  and  that  the  prisoner 
was  entitled  to  his  discharge.     *     *    * 

[  223  ]  Topping  and    Curwood,  contra,    contended    that  the  real 

question  was,  whether  these  were  all  lawful  questions :  and  they 
clearly  were  so.  The  only  doubt  attempted  to  be  raised  on  the 
other  side,  is  as  to  those  questions  relating  to  the  bankrupt's 
wife,  which  it  is  said  were  irrelevant.  Now  it  is  well  known  that 
the  wife  may  be  examined  concerning  the  estate,  a  part  of  which 
this  witness  was  suspected  of  concealing.  It  is  therefore  abun- 
dantly obvious  that  these  questions  might  be  very  relevant  as 
laying  the  foundation  of  other  inquiries  which  the  commissioners 
might  afterwards  make.  But  if  it  were  doubtful,  the  Court  will 
of  course  give  the  commissioners  credit  for  not  asking  idle  and 

[  *224  ]      unnecessary  ^questions,  Ex  parte  Bland.^    In  the  case  Ex  parte 

t  1  Atk.  205. 
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James,  f  one  of  the  questions  was  illegal,  which  makes  the  whole     Ex  parte 
difference.    And  as  to  the  answers,  no  one  exercising  a  sound 
judgment  on  the  subject  can  for  a  moment  doubt  that  they  were 
most  unsatisfactory,  Ex  parte  Nowlan.l 

They  were  then  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

When  this  writ  was  moved  for,  the  learned  counsel  who  made 
the  application,   relied  principally  on  the   latter  part  of  the 
examination,  which  contained  the  questions  as  to  the  time  when, 
and  the  place  where  the  prisoner  last  saw  the  wife  of  the  bank- 
rupt.   It  struck  me  at  the  time,  that  that  might  possibly  turn 
out  to  be  an  inquiry  wholly  immaterial ;  and  the  Court  the  more 
readily  granted  the  writ,  because  this  power  of  commissioners  of 
bankrupts  is  an  extraordinary  one,  and  ought  to  be  carefully 
watched.     On  the  discussion  of  the  case,  however,  I  am  quite 
satisfied,  that  it  is  the  duty  of  the  Court  to  remand  the  prisoner. 
If  our  decision  is  erroneous,  it  is  still  competent  for  him  to  apply 
either  to  the  Lord  Chancellor,  or  to  any  of  the  other  Courts  in 
Westminster  Hall,  to  obtain  his  liberation.    It  appears,  by  the 
warrant,  that  he  was  brought  before  the  commissioners  under 
suspicion  of  having  concealed  or  assisted  in  concealing  the  effects 
of  the  bankrupt.     That  was  the  object  of  the  inquiry,  which  no 
doubt  the  commissioners  had  full  authority  to  pursue,  and  to 
examine  all  persons  touching  either  the  person,  trade,  dealings, 
estate,  or  effects  of  the  bankrupt.    Now  it  seems  to  me,  that  an 
inquiry  having  this  object  in  view,   may  *be  very  properly      [  *226  ] 
conducted,  by  asking  the  person  under  examination,  both  when 
and  where  he  last  saw  the  bankrupt,  and  when  and  where  he 
last  saw  the  bankrupt's  wife.     If  indeed,  in  answer  to  these 
questions,  he  had  said,  that  the  communications  which  he  had 
had  with  either  the  one  or  the  other,  had  no  relation  whatever 
either  to  the  person,   trade,   dealings,   estate,  or  effects  of  the 
bankrupt,  and  that  they  were  merely  of  a  private  and  confidential 
nature,  it  perhaps  might  vary  the  case.     I  do  not  say  what, 
under  such  circumstances,  it  would  be  the  duty  of  the  com- 
missioners to  do.     It  is  enough,  that  those  circumstances  do  not 

t  1  P.  Wins.  611.  t  3  E.  R.  130  (6  T.  R.  118 ;  Cooke,  B.  L.  430). 


414  1818.    K.  B.    2  B.  &  ALD.  225—226.  [b.b. 

Bx  parte  exist  here ;  and  I  think  that  sufficient  appears  on  the  face  of  the 
warrant  to  shew,  that  the  inquiry  here  was  both  lawful  and 
material,  being  in  fact  the  foundation  of  ulterior  inquiries,  as  to 
what  had  become  of  the  estate  and  effects  of  the  bankrupt  in  this 
case.  If  so,  it  follows  that  all  the  questions  here  stated,  were 
both  lawful  and  material.  Then  are  the  answers  satisfactory  ? 
Taking  them  all  together,  I  think  they  are  unsatisfactory.  An 
answer  to  one  particular  question,  may  be  either  satisfactory  or 
not,  according  as  it  bears  upon  other  questions  propounded  to  the 
witness.  And  the  only  way,  therefore,  to  come  to  a  proper 
conclusion,  is  to  look  at  all  the  questions  and  answers  collec- 
tively, and  to  consider  them  as  constituting  one  entire  exam- 
ination. Now,  on  looking  at  these  answers  in  that  manner,  I 
think  that  they  were  unsatisfactory,  and  that  the  commissioners 
did  right  to  commit  the  party.  The  Court,  therefore,  must 
remand  him,  till  he  shall  give  such  answers  to  these  questions, 
as,  taken  collectively,  shall  reasonably  satisfy  the  commis- 
sioners. 

[  226  ]       Baylby,  J. : 

I  am  of  the  same  opinion.  I  accede  to  all  the  principles  laid 
down  by  my  Lord  Chief  Justice,  and  my  opinion  is  founded  on 
the  words  of  the  Act  of  Parliament.  From  them  it  appears,  that 
the  subject  of  the  inquiry  before  the  commissioners,  was  clearly 
within  their  jurisdiction;  that  the  questions  in  this  case  were 
pertinent,  and  that  the  answers  were  unsatisfactory.  The  Act 
authorizes  the  commissioners  to  examine  third  persons  as  to  the 
person,  trade,  dealings,  estate  and  effects  of  the  bankrupt ;  and, 
with  a  view  to  that  inquiry,  they  may  put  all  lawful  questions. 
If,  however,  they  commit  the  party  for  not  answering  them, 
they  are  bound  to  specify  upon  the  warrant,  the  questions  so  put 
and  the  answers  given.  And  if  there  be  any  defect  in  form  in 
the  warrant,  the  Court  have  a  power  to  amend  it,  and  to  commit 
the  party,  if  they  see  that  all  lawful  questions  have  not  been 
duly  answered,  till  that  shall  have  been  done.  If,  then,  this 
warrant  had  been  erroneous,  in  committing  the  party  till  he 
should  answer  all  the  questions  satisfactorily,  I  should  think  that 
a  defect  in  form,  and  that  the  Court  might  amend  the  warrant. 
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and  recommit  the  party,  till  he  should  make  satisfactory  answers      Ex  parte 

to  all  the  material  questions.     It  is  to  be  observed,  that  these 

questions  had  reference  to  circumstances  which  had  occurred 

very  recently  before  the  examination,  and  the  answers  given 

plainly  shewed,  that  the  party  was  evading  the  questions  put  to 

him,  and  that  he  did  not  speak  the  truth,  when  he  said  that  he 

had  no  distinct  recollection  as  to  the  transactions  between  him 

and  the  bankrupt.    Besides,  the  facts  which  transpired  as  to  the 

debt  of  2952.  afford  strong  grounds  for  suspecting  that  that  sum 

had  been  advanced  by  him,  for  the  purpose  of  enabling  the 

♦bankrupt  to  go  abroad,  and  that  there  was  property  secreted  for      [  *227  ] 

the  purpose  of  covering  the  advance.    I  think,  therefore,  that 

the  commissioners  were  justified  in  coming  to  the  conclusion, 

that  these  answers  were  unsatisfactory ;  and  that  they  would  not 

have  discharged  their  duty,  if  they  had  not  committed  the  party. 

The  prisoner  must  therefore  be  remanded. 

HOLROYD,  J. : 

I  was  not  present  in  Court  during  the  whole  of  this  argument, 
but  upon  the  discussion  which  I  have  heard,  t  am  of  opinion, 
that  the  commissioners  in  this  case  have  acted  within  the  scope 
of  their  authority.  By  the  warrant,  it  appears  that  their 
inquiries  related  to  the  estate,  dealings,  and  person  of  the 
bankrupt.  It  is  however  alleged,  that  this  did  not  authorize 
them  to  put  any  questions  with  regard  to  the  bankrupt's  wife. 
But  I  apprehend  that  the  commissioners  have  a  right  to  put 
questions  respecting  other  persons,  through  whom  they  may  be 
likely  to  obtain  information  of  the  estate,  dealings,  and  person  of 
the  bankrupt.  For  it  may  be  extremely  material  in  a  case  where 
a  person  suspected  of  having  concealed  part  of  the  property  is 
brought  before  them,  and  gives  evasive  answers  to  questions  on 
this  subject,  that  the  commissioners,  who  are  aware  that  the 
bankrupt  has  absconded,  should  require  of  such  a  person,  to  state 
what  communications  he  has  had  with  the  wife  of  the  bankrupt, 
and  when  and  where  they  took  place.  I  think,  therefore,  that 
the  questions  here  put  were  legal  and  material.  The  Court  is  not 
to  presume  that  the  commissioners  have  put  any  illegal  question, 
unless  that  clearly  appears  to  be  so  on  the  face  of  the  warrant. 
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Ex  parte  If  the  questions  be  illegal,  the  party  should  demur  to  them 
r  *228 1  ^ore  the  commissioners,  but  he  has  not  done  *so  here,  for  he 
has  answered  the  questions  which  are  apparently  legal,  and  his 
answers  are  not  satisfactory.  With  respect  to  the  point  which 
has  been  made,  that  some  at  least  of  these  questions  have  been 
satisfactorily  answered,  and  that  therefore  the  warrant  is  bad,  I 
fully  agree  with  my  Lord  Chief  Justice  in  thinking,  that  if, 
taking  the  whole  examination  together,  the  answers  collectively 
appear  unsatisfactory,  the  commitment  is  legal.  That  being  my 
opinion,  I  think  that  the  prisoner  must  be  remanded. 

Abbott,  Ch.  J. : 

I  wish  to  add,  that  I  do  not  by  any  means  think  the  power 
vested  in  commissioners  of  bankrupts  too  great.  It  is  not  too 
great  for  the  purpose  of  detecting  those  frauds  which  are  too 
generally  practised.  And  as  far  as  my  knowledge  and  experience 
enable  me  to  judge,  I  believe  that  it  has  almost  invariably  been 
exercised  with  great  caution  and  discretion. 

The  prisoner  was  remanded. 


K.   B.   HILARY   TERM. 


1819.  HELPS  AND  Wife   v.   HEREFORD  and  Others. 

(-  242  ]  (2  Barn.  &  Aid.  242—248.) 

Where  husband  and  wife  granted  to  trustees  an  estate  of  which  the 
wife's  father  was  seised  in  fee  simple,  and  afterwards,  in  the  life  of  the 
father,  they  levied  a  fine  of  the  lands  to  the  uses  of  the  settlement,  and 
the  father  afterwards  died  leaving  the  wife  one  of  the  co-heiresses:  Held, 
that  her  moiety  of  the  estate  became  subject  to  the  uses  of  that 
settlement 

The  following  case  was  sent  by  the  Vice-Ghancellob  for  the 
opinion  of  this  Court : 

By  articles  of  agreement,  dated  8th  of  September,  1775, 
between  Thomas  Quick,  of  the  first  part,  and  Anne  Carpenter, 
one  of  the  daughters  and  co-heiresses  of  Thomas  Carpenter, 
deceased,  of  the  second  part,  and  Sir  J.  H.  Knight,  and  J.  H. 
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Esquire,  of  the  third  part ;  after  reciting  that  a  marriage  was  Hiblps 
intended  to  be  solemnized  between  the  said  T.  Q.  and  A.  C,  and  hebbfobd. 
that  the  said  A.  G.  was  seized  of,  or  entitled  in  her  own  right,  to 
one  moiety  of  certain  freehold  lands,  &c.  situate  in  the  county  of 
Hereford,  and  also  entitled  to  the  undivided  moiety  of  certain 
other  lands,  &c.  situate  in  the  parish  of  Weobly  or  elsewhere  in 
that  county,  which  were  the  estate  of  the  said  T.  G.  her  father,  it 
was  agreed  that  all  the  said  estates  should  within  twelve  months 
after  the  marriage,  be  conveyed  to  Sir  J.  H.  Ent.  and  J.  H.  Esq., 
their  heirs,  &c.  as  trustees  upon  certain  trusts  therein  mentioned. 
By  ^indentures  of  lease  and  release  dated  2nd  and  8rd  of  [  *243  ] 
September,  1776,  being  a  settlement  after  the  marriage,  Thomas 
Quick  and  Anne  his  wife,  conveyed  to  the  above  trustees  and 
their  heirs,  the  undivided  moiety  in  divers  hereditaments 
amongst  which  were  particularly  set  out  and  described  certain 
estates  situated  at  Broxwood  in  the  county  of  Hereford.  The 
hereditaments  comprised  in  this  settlement  were  of  three  descrip- 
tions, first,  estates  vested  in  Anne  Quick  in  fee-simple,  secondly, 
estates  vested  in  her  father  Thomas  Garpenter,  as  tenant  in  tail 
under  his  father's  will,  with  remainder  over,  and  of  which  he  was 
then  in  possession,  and  thirdly,  the  estates  at  Broxwood  above 
described,  which  were  vested  in  Thomas  Garpenter  in  fee-simple, 
and  of  which  he  was  then  also  in  possession.  In  Michaelmas 
Term,  1777,  Thomas  Quick  and  Anne  his  wife,  levied  a  fine  to 
the  trustees  of  the  premises  at  Broxwood,  with  warranty  against 
themselves  and  their  respective  heirs.  By  an  indenture  dated  6th 
of  November,  1777,  endorsed  on  the  settlement,  and  reciting  that 
the  marriage  was  solemnized  before  the  execution  of  the  settle- 
ment which  made  it  necessary  that  the  said  Anne  Quick  should 
have  levied  a  fine  of  the  freehold  hereditaments  and  premises 
therein  contained,  to  have  enabled  her  to  join  in  the  conveyance 
thereof  to  the  use  of  the  settlement,  which  omission  had  been 
then  lately  discovered,  and  that  she  had  as  of  then  Michaelmas 
Term  joined  with  her  husband  in  levying  a  fine  or  fines  thereof 
to  the  trustees,  it  was  witnessed,  declared,  and  agreed  between 
all  the  parties  to  the  said  indenture,  and  more  particularly  by 
Thomas  Quick  and  Anne  his  wife,  that  such  fine  or  fines  so 
levied  by  them  should  be,  and  were  intended  to  be,  and  were  to 

B.B. — ^VOL.  XX.  B   B 
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hkuv  the  use  of  the  said  trustees,  by  way  of  corroboration,  *and  con- 
Hkrbfobd.  finning  unto  them  and  their  heirs  the  conveyance  of  such  part  of 
[  *244  ]  the  premises  as  were  freehold  to  the  several  and  respective  uses 
in  the  said  settlement  limited,  of  the  same  and  for  no  other 
purpose  whatsoever.  Thomas  Carpenter  (who  had  in  the  first 
articles  of  agreement  been  stated  falsely  as  deceased)  afterwards 
died  seized  of  the  estates  at  Broxwood  in  the  month  of  November 
in  the  year  1782,  leaving  Anne  Quick  and  Hannah  Carpenter, 
his  only  children  and  co-heiresses  at  law ;  and  Anne  Quick  then 
became  seized  of,  or  entitled  to  one  moiety  thereof  as  one  of  the 
said  co-heiresses.  The  question  for  the  opinion  of  the  Court  was, 
whether  the  moiety  of  the  farm  and  lands  at  Broxwood,  which 
Mr.  and  Mrs.  Quick  settled  by  the  indentures  of  the  2nd  and 
8rd  September,  1776,  became  subject  to  and  bound  by  the  uses 
of  that  settlement.  The  case  was  argued  in  last  Michaelmas 
Term,  by 

Preston  for  the  plaintiffs  : 

This  case  depends  on  the  operation  of  the  fine  levied  by  Mr. 
and  Mrs.  Quick.  It  is  not  competent  for  them,  or  any  persons 
claiming  under  them,  to  contend,  that  the  estates  at  Broxwood 
were  not,  as  to  the  moiety  which  descended  to  Mrs.  Quick,  bound 
by  the  uses  of  the  settlement  of  1776.  The  fine,  according  to 
the  authority  of  all  the  decided  cases,  operated  by  way  of 
estoppel ;  and  estoppel  is  a  rule  of  justice  favoured  by  a  court  of 
equity,  as  well  as  courts  of  law.t  In  Wright  v.  Wright^l  where 
a  person  having  a  contingent  interest  conveyed  to  his  son,  in 
consideration  of  natural  love  and  affection,  the  gift  was  supported 
[  's^s  ]  after  the  interest  vested :  and  Lord  Habdwicxe,  *in  giving 
judgment  in  favour  of  the  gift,  said,  ''  It  is  such  as  he  may  bind 
himself.  In  law,  the  heir  may  levy  a  fine  of  lands  in  the  life  of 
the  ancestor,  which  will  bind  by  estoppel  after  descent  to  him. 

t  The  argument  eeems  to  mean  hjikemajdm**Ju8  8upervmienBauc 

that  the  estoppel  had  become  a  com-  tori  accreaa't  eitcce89or%"  See  Siean  v. 

pleted  right,  on  the  principle  of  Doe  Western  BankofScotland{l$ee)t  Court 

d.  Christmas  v.  Oliver,  2  Sm.  L.  Ca.  of  Session,  3rd  series,  vol.  4,  p.  663. 

The  principle  has  been  more  intelli-  — ^B.  C. 

gibly  expiessed  in  the  Scotch  Courts  X  1  Ves.  Sen.  409. 
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So  there  is  a  method  of  conveying,  that  is,  preventing  a  claim  Helps 
against  it ;  and  so  here  he  may  release."  So  in  Whitfield  v.  hehbfobd. 
Fausset,^  a  fine  had  been  levied,  of  a  rent  charge,  while  in 
contingency,  and  the  Lord  Chancellor  there  observed,  "the 
rentcharge  might  never  arise  at  all ;  or  if  it  did,  the  two  sons,  at 
the  death  of  the  mother,  might  not  be  heirs  of  the  body  to  take 
it.  If  they  had  died  in  the  life  of  the  mother  without  issue,  the 
rent  had  been  gone ;  if  they  had  left  issue,  other  persons  would 
be  entitled  tJ  take  it  by  purchase.  Nothing  passed,  therefore, 
by  that  conveyance,  in  point  of  law,  it  being  by  deed  and  no  fine  ; 
which  if  it  had  been  levied  of  this  rent,  and  they  had  survived 
their  mother,  as  against  them,  it  would  have  operated  by 
estoppel,  binding  them  and  their  heirs."  In  Sheppard*s  Touch- 
stone,! the  effect  of  a  fine  is  thus  stated,  ''  either  it  passeth  all 
the  right  and  interest  of  the  conusor  to  the  conusee,  or  else  it 
worketh  by  way  of  extinguishment  and  estoppel,  and  doth 
perpetually  bar  the  conusor  and  his  heirs  of  all  present  and 
future  right  and  possibility  of  right  or  other  collateral  benefit  to 
the  thing  whereof  the  fine  is  levied."  The  same  law  is  to  be 
found  in  Vick  v.  Edwards,^  and  Co.  Litt.||  And  in  Edwards  v. 
Rogers,^  although  the  judgment  of  the  Court  was  ultimately 
against  the  estoppel,  yet  it  was  admitted  by  all  the  Judges,  that 
a  fine  had  that  operation,  whenever  the  heir  derived  title  to  the 
estate,  from  the  person  who  *had  levied  the  fine  by  which  the  [  '*2i6  ] 
estoppel  was  created.  The  case  of  GoodtiiU  v.  Morse  tt  turned 
on  the  nature  of  the  instrument.  It  was  a  surrender  of  copyhold 
lands,  and  a  surrender  cannot  operate  by  estoppel ;  but  Lord 
Kbnton  [quoting  a  dictum  of  Lord  Habdwicke's]  admitted,  that 
''a  fine  differs  from  the  case  of  a  surrender,  for  the  fine  will  be  good 
against  the  heir  by  estoppel,  although  it  passes  no  estate  at  all : 
but  if  a  surrender  be  not  good,  there  will  be  no  estoppel."  And 
it  was  upon  that  point  that  the  case  was  decided.  These  authori- 
ties, therefore,  shew,  that  the  fine  in  this  case  operates  by  way  of 
estoppel  against  Mr.  and  Mrs.  Quick,  and  all  persons  claiming 
under  them,  and  therefore  that  the  moiety  of  the  lands  at  Brox- 

t  1  Ves.  Sen.  387.  II  P.  S52  a. 

t  P.  6.  If  Sir  Wm.  Jones,  456. 

S  3  P.  Wms.  372.  tt  1 B.  E.  719, 724  (3  T.  P.  365, 371). 

K  E  2 
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Helps      wood,  which  descended  to  Mrs.  Quick,  became  bound  by  the  uses 
HsasFOBD.    of  the  settlement  of  1776. 

Sugden,  contra,    *     ♦     * 
[  247  ]  Prestorif  in  reply.    *    *    ♦ 

[  248  ]  The  following  certificate  was  afterwards  sent : 

"  This  case  has  been  argued  by  counsel,  and  we  have  con- 
sidered it ;  and  are  of  opinion,  that  the  moiety  of  the  farm  and 
lands  at  Broxwood,  which  Mr.  and  Mrs.  Quick  settled  by  the 
indentures  of  the  2nd  and  8rd  of  September,  1776,  became 
subject  to  and  bound  by  the  uses  of  that  settlement. 

"  C.  Abbott. 

"  J.  Baylby. 

"G.  S.  HOLROYD." 


1819.  BULLOCK  V.  DODDS. 

Jan,  23.  (2  Bam.  &  Aid.  258—278.) 

[  258  ]  By  the  word  "  transportation  "  in  the  8  Geo.  III.  o.  15,t  is  meant  not 

merely  the  conveying  of  the  felon  to  the  place  of  transportation,  but  his 
being  so  conveyed  and  remaining  there  during  the  term  for  which  he  is 
ordered  to  be  transported ;  and  therefore  a  felon  attainted  is  not  by  that 
statute  restored  to  his  civil  rights  till  after  the  expiration  of  the  term 
for  which  he  is  ordered  to  be  so  transported. 

2ndly,  By  attainder  all  the  personal  property  and  rights  of  action  in 
respect  of  property  accruing  to  the  party  attainted,  either  before  or 
after  attainder,  are  vested  in  the  Crown  without  office  fotind;  and 
therefore  attainder  may  be  well  pleaded  in  bar  to  an  action  on  a  bill  of 
exchange  indorsed  to  the  plaintiff  after  his  attainder. 

Declabation  by  the  plaintiff,  as  indorsee,  against  the  defen- 
dant, as  payee  of  a  bill  of  exchange,  bearing  date  the  10th  July, 
1809.  Plea  first,  non-assumpBit ;  secondly,  the  Statute  of  Limita- 
tions ;  and  thirdly,  that  at  the  Old  Bailey  Sessions,  on  the  16th 

t  Bepealed,  5  Geo.  lY.  c.  84,  s.  29.  practical  application.    The  discnseion 

Although  the  questions  discussed  in  as  to  the  meaning  of  **  cataUa  "  is  re- 

this  case  cannot  arise  in  the  same  ferred  to  in  the  judgment  of  Cotton, 

form  under  modem    law,   there  is  L.  J.  in  Cohnial  Bank  v.   Whinney 

much  in  the  judgments  which   is  (1885)     30    Ch.  Div.    261,    283. — 

interesting,  and  may  possibly  be  of  B.  C. 
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September,  18079  the  plaintiff  was  tried  apon  an  indictment,  Bullook 
(which  was  set  out  in  the  plea,)  and  duly  convicted  of  felony ;  doddb. 
and  that  it  was  by  the  Court  considered,  that  the  plaintiff  should 
be  hanged  by  the  neck  until  he  should  be  dead;  that  his 
Majesty,  having  been  pleased  to  extend  his  royal  mercy  to  the 
plaintiff,  on  condition  of  his  being  transported  to  New  South 
Wales  for  life ;  which  being  duly  signified  to  the  Court  by  the 
Secretary  of  State,  it  was  further  considered,  that  the  plaintiff 
should  be  transported  to  New  South  Wales,  pursuant  to  the 
statute  in  such  case  made  and  provided ;  and  concluding  in  bar 
to  the  action.  The  fourth  plea  did  not  *differ  materially  from  [  *269  j 
the  third.  Replication,  after  taking  issue  upon  the  two  first 
pleas,  that  before  the  cause  of  action  accrued,  the  plaintiff  was  in 
due  manner  transported  to  New  South  Wales,  in  execution  of  the 
judgment.  Rejoinder,  that  after  the  plaintiff  was  so  transported, 
he  was  unlawfully  at  large  in  England.  Surrejoinder,  that  before 
the  cause  of  action  accrued,  his  Majesty  had,  by  his  commission, 
under  the  great  seal  of  Great  Britain,  given  authority  to  the 
Governor  of  New  South  Wales,  by  an  instrument  in  writing, 
under  the  seal  of  the  government  of  the  territory,  or  as  he 
should  think  fit  or  convenient  for  his  Majesty's  service,  to  remit 
either  absolutely  or  conditionally  the  whole  or  any  part  of  the 
term  for  which  persons  convicted  of  felony  or  other  offences 
should  be  transported  ;  and  that  before  the  exhibiting  of  the  bill, 
the  Governor  of  New  South  Wales  did,  by  a  certain  instrument 
in  writing,  under  the  seal  of  the  territory,  absolutely  remit  the 
remainder  of  the  term  or  time  which  was  then  to  come  of  the 
original  sentence,  or  order  of  transportation  mentioned  in  the 
plea ;  by  virtue  of  which  instrument  he  was  lawfully  at  large ; 
and  concluding  with  a  traverse  of  the  allegation,  that  he  was 
unlawfully  at  large.  The  defendant,  after  craving  oyer  of  the 
instrument  in  writing,  which  was  set  out  verbatim  on  the  record, 
demurred  to  the  surrejoinder,  and  the  plaintiff  joined  in 
demurrer. 

This  case  was  argued  at  the  sittings  in  Serjeants'  Inn,  before 
Michaelmas  Term,  by  Manning  for  the  defendant,  in  support  of 
the  demurrer,  and  F.  Pollock,  contrct. 
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BuLLooK         [The  qaestions  raised  in  argument  sufficiently  appear  from  the 
D0DD9.      judgments.] 

[  261  I  After  an  interval  of  some  days,  the  opinion  of  the  Coubt  was 

delivered  at  Serjeants'  Inn,  by 

[  262  ]      Baylky,  J. : 

There  are  two  questions  in  this  case,  one  on  the  merits,  viz. 
whether  transportation  amounts  to  a  pardon,  so  as  to  restore  the 
party  to  all  his  rights  and  capacities,  the  other,  whether  the  facts 
should  have  been  pleaded  in  bar,  or  in  disability  of  the  person 
only.  The  pressure  of  the  argument  on  the  first  question  turns 
first,  on  the  8  Geo.  III.  c.  15,  and  on  its  application  to  this  case ; 
and  secondly,  on  the  meaning  of  the  term  transportation  as 
there  used,  which  involves  the  consideration,  whether  that 
statute  is  complied  with,  by  the  mere  act  of  carrying  over  the 
offender  to  the  place  specified,  or  by  his  being  carried  over  and 
remaining  there  for  the  whole  period  of  his  sentence.  Now  upon 
looking  over  the  several  statutes  applicable  to  this  subject,  it 
seems  quite  clear  that  the  mere  carrying  of  the  person  to  the 
place  of  transportation  was  not  what  was  contemplated  by  that 
Act  of  Parliament ;  but  that  his  being  carried  over,  and  remain- 
ing there  for  the  period  of  his  sentence,  is  what  was  meant  by 
the  term  transportation  as  there  used.  The  first  Act  of  Parlia- 
ment upon  this  subject  is  the  18  Car.  11.  c.  8,  s.  2,t  by  which  it 
is  enacted,  "  that  it  may  be  lawful  for  the  justices  of  assize,  and 
commissioners  of  oyer  and  terminer,  or  gaol  delivery,  before 
whom  the  offenders  mentioned  in  that  Act  shall  be  convicted,  to 
transport  or  cause  to  be  transported  the  said  offenders  into 
America,  there  to  remain  and  not  to  return."  The  22  Car.  II. 
c.  6,  s.  4,t  gives  the  Judges  of  the  Court  before  whom  the 
offenders  there  mentioned  shall  be  arraigned  and  condemned,  a 
power,  ''  at  their  discretion,  to  grant  a  reprieve,  and  to  cause  the 
offender  to  be  transported  beyond  the  seas,  there  to  remain  for 
the  space  of  seven  years,  to  be  accounted  from  the  time  of  such 
[  *26S  ]  transportation,  and  if  he  ^should  refuse  to  be  transported,  or 
after  such  transportation  return  within  the  time,  then  that  he 
should  be  put  to  execution  upon  the  judgment  so  given  against 

t  Bepealed,  Stat.  Law  E«y.  Act,  1863. 
}  Bepealed,  7  &  8  Geo.  lY.  c.  27,  8.  1. 
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him  ; "  and  by  the  22  &  28  Gar.  II.  c.  7,  s.  4,t  it  is  enacted,  that,  Bullock 
"  in  case  any  person  or  persons  who  shall  be  convict  or  attainted  doddb. 
of  any  of  the  offences  made  felony  by  virtue  of  that  Act,  shall  to 
avoid  judgment  of  death,  or  execution  thereupon  for  such  his 
offence,  make  his  election  to  be  transported  beyond  the  seas,  to 
any  of  his  Majesty's  plantations ;  that  then  the  justices  of  assize, 
oyer  and  terminer,  gaol  delivery,  or  justices  of  the  peace,  before 
whom  such  offender  shall  be  convict  or  attaint  by  virtue  of  that 
Act,  and  every  of  them  respectively,  shall  cause  judgment  to  be 
entered  against  every  such  offender,  that  he  be  transported 
beyond  the  seas  to  some  of  his  Majesty's  plantations,  in  the  said 
judgment  to  be  particularly  mentioned  and  expressed,  there  to 
remain  for  the  space  of  seven  years ;  and  that,  in  pursuance  of 
the  said  judgment,  the  sheriff  or  sheriffs  of  the  county  or  city 
where  such  offender  shall  be  convict  or  attainted,  shall  cause  the 
said  offender  to  be  safely  conveyed  and  embarked  to  be  trans- 
ported as  aforesaid ;  and  if  any  such  offender  shall  return  into 
(he  kingdom  before  the  expiration  of  the  said  seven  years  he 
shall  suffer  death  as  a  felon,  and  as  if  no  such  election  to  be 
transported  had  been  made  by  him."  In  these  two  last  Acts, 
there  is  no  fixed  and  definite  meaning  attached  to  the  term 
transportation,  inasmuch  as  it  is  there  used  in  both  the  senses 
now  contended  for ;  but  it  is  observable,  that  under  these  Acts 
the  party  returning  is  to  be  remitted  to  and  punished  under  his 
ormer  sentence,  which  therefore,  is  considered  as  still  subsisting, 
and  in  force  against  *him.  Then  comes  the  4  Geo.  I.  c.  ll,f  [*264] 
which  is  the  great  foundation  of  the  law  of  transportation :  in 
the  first  section  of  which  it  is  enacted,  that  ''  where  any 
offenders  shall  hereafter  be  convicted  of  any  crimes  whatever, 
for  which  they  are  by  law  to  be  excluded  from  the  benefit  of 
clergy,  and  his  Majesty  shall  be  graciously  pleased  to  extend 
mercy  upon  condition  of  transportation  to  any  part  of  America, 
and  such  intention  of  mercy  be  signified  by  one  of  his  Majesty's 
principal  Secretaries  of  State,  it  shall  and  may  be  lawful  to  and 
for  any  Court  having  proper  authority,  to  allow  such  offender  the 
benefit  of  a  pardon  under  the  great  seal,  and  to  order  and  direct 
him  to  be  transported  for  the  term  of  fourteen  years,  in  case 
such  condition  of  transportation  shall  be  general,  or  else  for  such 
t  Eepealed,  7  &  8  Geo.  IV.  c.  27,  s.  1. 
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BuLLooK  other  term  or  terms  as  shall  be  made  part  of  such  conditions." 
DoDDSw  So  that  it  appears  that  in  case  of  capital  convictions,  the  Court 
have  by  this  Act  the  power  to  allow  the  benefit  of  a  pardon  under 
the  great  seal.  Now  that  pardon  must  be  either  conditional  or 
absolute,  and  in  order  to  ascertain  which  it  is,  it  will  be  material 
to  consider,  when  it  is  to  be  considered  as  commencing.  For  if 
it  be  absolute,  it  must  take  effect  from  the  moment  of  the  Court 
pronouncing  the  order  for  transportation ;  but  if  it  be  conditional, 
it  must  commence  from  the  expiration  of  the  time  mentioned  in 
the  Act.  Now  the  second  section  applies  only  to  the  case  of 
persons  returning  into  any  part  of  Great  Britain  or  Ireland 
before  the  end  of  their  term,  and  renders  such  offenders,  and  such 
persons  only,  liable  to  be  punished  as  any  person  attainted  of 
felony  without  benefit  of  clergy.  This  would  not  include  the 
case  of  an  escape  between  the  time  of  pronouncing  the  judgment 

[  *^s  ]  and  the  time  *of  the  arrival  of  the  offender  at  the  place  of 
transportation.  So  that  if  the  pardon  were  absolute  in  the  first 
instance,  such  escape  would  be  ccuua  amiaatis  in  the  Act,  and 
such  an  offender  would  not  be  liable  to  punishment:  that, 
therefore,  affords  a  very  strong  argument  against  adopting  such 
a  construction  of  the  Act  of  Parliament,  and  besides,  as  the 
second  section  does  not  add  the  words  **  being  thereof  lawfully 
convicted,"  it  should  seem,  upon  construing  this  Act  with 
reference  to  the  Acts  of  Car.  II.  before  cited,  that  the  party 
returning  would  be  liable  to  be  executed  under  his  former 
sentence,  which,  therefore,  must  be  considered  as  still  in  force. 
The  second  section  goes  on  to  state ;  '*  provided,  nevertheless, 
that  his  Majesty  may  at  any  time  pardon  and  dispense  with  such 
transportation,  and  allow  of  the  return  of  the  offender ;  "  so  that 
it  appears  that  the  transportation  may  be  dispensed  with  after 
the  party  has  reached  the  place  to  which  he  is  ordered  to  be 
transported.  It  then  proceeds ;  ''  that  after  such  offenders  shall 
have  served  their  respective  terms  according  to  the  order  of  any 
such  Court,  such  services  shall  have  the  effect  of  a  pardon  to  all 
intents  and  purposes.''  So  that  under  4  Geo.  I.  it  is  clear  that 
in  all  cases  both  of  capital  and  clergyable  felonies,  if  the  offenders 
shall  have  served  the  periods  of  their  respective  transportation, 
it  is  to  operate  as  a  pardon  of  the  crimes  of  which  they  were 
convicted.    But  if  the  pardon  were  immediate  on  their  arrival  at 
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the  place,  the  Act  could  never  have  said  that  the  service  should  Bullook 
operate  as  a  pardon.  It  follows,  therefore,  that  under  this  Act  doddb. 
the  pardon  was  not  complete  until  the  service  was  complete  also. 
Then  came  6  Geo.  I.  c.  28,  t  which  only  gave  a  power  to  a 
subsequent  Court  to  order  the  transportation  of  such  offenders ; 
and  *by  the  sixth  section  of  which,  for  the  first  time,  it  is  [  *266  ] 
enacted,  ''  that  if  any  person  shall  be  at  large  in  Great  Britain 
before  the  expiration  of  the  term  for  which  he  was  ordered  to  be 
transported,  and  shall  be  thereof  lawfully  convicted,  he  shall 
suffer  death."  That  Act,  however,  does  not  materially  affect  the 
question.  Such  was  the  situation  in  which  the  law  stood  before 
the  passing  of  the  statute  8  Geo.  III.  c.  16.  And  it  is  quite  clear 
that  no  alteration  in  the  law  was  intended  to  be  made  by  that 
Act,  and  which,  besides,  was  applicable  only  to  the  cases  of 
prisoners  convicted  at  the  assizes.  Its  object  was  only  to  remedy 
a  particular  inconvenience,  which  was,  that  if  the  King's  pleasure 
were  not  signified  during  the  assizes  the  party  was  obhged  to 
remain  in  prison  till  the  next  assizes  without  any  thing  being 
done.  That  Act,  therefore,  provided  that  when  his  Majesty's 
mercy  should  be  extended  to  any  offender,  the  Judge  before 
whom  he  had  been  tried  might  on  that  fact  being  signified  to 
him  by  one  of  the  principal  Secretaries  of  State,  make  order  for 
his  immediate  transportation.  It  was  for  this  purpose  only  that 
that  Act  was  passed.  It  states  indeed  that  such  transportation 
shall  have  the  effect  of  a  pardon  under  the  great  seal  for  such 
offender  as  to  the  crime  for  which  he  or  she  was  so  convicted. 
But  if  by  the  words  "  such  transportation "  in  this  Act  were 
meant  only  the  carrying  of  the  offender  to  the  place  of  trans- 
portation it  would  produce  this  effect,  that  an  offender  convicted 
at  the  assizes  would  thereby  be  placed  in  a  different  situation 
from  a  person  convicted  at  the  Old  Bailey.  These  words, 
therefore,  in  8  Geo.  III.  c.  16,  are  not  satisfied  by  the  offender 
being  merely  carried  over,  but  only  by  his  being  carried  over  and 
remaining  during  the  term  for  which  he  is  ordered  *to  be  [*267] 
transported,  as  has  been  shewn  to  be  the  case  with  those  who  are 
transported  under  the  provisions  of  4  Geo.  I.  c.  11.  Under  both 
Acts  offenders  are  entitled  only  to  conditional  pardons,  and  the 
conditions  in  both  are  that  they  shall  be  carried  over  and  remain 
t  Bopealed,  7  Geo.  IV.  a  64,  b.  32. 
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BuLLooK  there  daring  the  specified  term.  In  this  case  the  party  has 
DoDDa  returned  before  that  period  by  virtue  of  the  powers  granted  under 
SO  Geo.  III.  c.  47, t  having  had  the  remainder  of  the  term  of  his 
transportation  remitted  by  the  Governor  of  New  South  Wales. 
This  last  statute  affords  an  additional  reason  for  the  above 
construction  of  the  4  Geo.  I.  c.  11,  and  8  Geo.  III.  c.  16.  For 
the  offender  who  returns  by  permission  of  the  Governor  of  New 
South  Wales  is  only  to  have  the  same  advantage  as  if  his 
Majesty  had  signified  his  intention  of  mercy  under  his  sign 
manual,  and  is  to  have  his  name  inserted  in  the  next  general 
pardon  under  the  great  seal.  Now  if  the  mere  transportation  to 
the  place  were  an  actual  pardon,  this  could  not  be  done;  for  then 
it  could  not  be  necessary  to  insert  the  offender's  name  in  the 
next  general  pardon,  for  nothing  would  remain  to  be  pardoned. 
We  are,  therefore,  of  opinion,  that  the  mere  transportation  to  the 
place  does  not  amount  to  an  actual  pardon,  and  therefore  that 
the  circumstances  stated  in  these  pleadings  are  not  sufficient  to 
restore  the  plaintiff  to  all  his  rights  and  capacities,  and  that  he 
still  remains  in  the  situation  of  an  attainted  felon.  As  to  what  the 
consequences  of  this  determination  may  be,  which  forms  the  second 
question  in  the  case,  we  have  not  yet  formed  any  decisive  opinion ; 
and  on  that  point,  therefore,  we  wish  to  have  a  second  argument. 

The  case  was  again  argued  in  last  Michaelmas  Term  by 
[  •268  ]  *Manning,  for  the  defendant : 

By  attainder,  all  the  personal  property  of  the  party  attainted, 
whether  in  possession  or  in  action,  vests  in  the  Crown,  and  that 
whether  the  right  exist  at  the  time  of  the  attainder,  or  accrue  after. 
InTheloal,!  b.  1,  c.  15,  s.  8,  it  is  laid  down,  that  one  outlawed, 
or  attainted  of  felony,  shall  not  have  any  action  real  or  personal, 
in  any  manner,  before  pardon,  but  after  pardon  he  may  main- 
tain an  action  upon  a  cause  of  action,  accruing  subsequently  to 
the  pardon,  and  not  before ;  and  the  Year  Book  H.  20  Edw.  III., 
fol.  45,  and  29  Ass.  68,  are  cited,  where  it  is  stated  to  have  been 
adjudged,  that  an  outlaw  after  pardon  may  have  an  action  for 
false  imprisonment  before  the  outlawry  ;  but  it  is  there  also  said, 
that  he  could  not  have  any  action  of  debt,  or  for  carrying  away 

t  Bepealed,  Stat.  Law  Bev.  Act,  Briefea  originals,  etc.  Lond.  1579. — 
1871.  F.  P. 

X  Theloall  (Simon),  Le  digest  des 
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his  goods  before  the  outlawry;  and  for  this  reason,  that  the  Bullock 
right  of  action  was  in  the  King ;  and  in  s.  9  is  cited  the  opinion  dodds. 
of  the  Court  from  the  Year  Book  of  Edw.  III.  fol.  92  and  93,  that 
an  outlaw  after  pardon  should  have  no  action  of  account  for 
money  received  after  the  outlawry ;  and  in  s.  10,  the  Year  Book, 
9  Hen.  YI.  fol.  57,  is  cited  to  shew,  that  a  lord  outlawed  shall  not 
have  after  pardon  the  rent  that  was  due  before  the  outlawry. 
These  are  strong  authorities  to  shew  that  all  the  personal  rights 
of  the  outlaw  were  actually  vested  in  the  Crown ;  and  with  this 
agrees  Hawkins'  Pleas  of  the  Crown,  b.  2,  c.  49,  s.  9,  where  it  is 
laid  down,  ''  That  all  things  whatsoever  which  are  comprehended 
under  the  notion  of  personal  estate,  whether  they  be  in  action  or 
possession,  which  the  party  has  in  his  own  right,  are  liable  to 
forfeiture ;  and  so,  a  bond  taken  in  another's  name,  or  a  lease 
made  to  another  in  trust,  for  a  person  who  is  afterwards 
convicted  of  ^treason  or  felony,  are  as  much  Uable  to  be  forfeited  [  *^^^  ] 
as  a  bond  made  to  him  in  his  own  name,  or  a  lease  in 
possession."  Bracton,  lib.  8,  c.  14,  s.  12,  is  to  the  same  effect ; 
and  his  expression  is,  that  the  person  restored  after  attainder  is 
sicut  Iwmo  modo  genitus.  And  Lord  Holt  lays  down  a  similar 
rule  in  Britton  v.  CoZe,t  for  he  there  says,  "that  if  an  outlaw 
purchase  goods,  the  property  is  immediately  vested  in  the  King." 
These  authorities  establish,  not  only  that  the  property  of  the 
person  attainted  vests  immediately  in  the  Crown,  but  that  even  a 
cause  of  action  accruing  after  the  attainder  vests  without  office 
found ;  for  the  authority  cited  in  Theloal,  b.  1,  c.  15,  s.  8,  and 
s.  9,  which  states,  that  a  person  pardoned  may  have  an  action 
upon  a  cause  of  action  accruing  subsequently  to  the  pardon,  and 
not  before,  shews  that  the  Crown  is  entitled  to  a  chose  in  action 
accruing  after  the  attainder,  without  office  found  ;  for  if  not,  the 
party  would  have  been  remitted  to  those  rights  of  action,  in 
respect  of  which  no  inquisition  had  been  taken.  But  even 
supposing  that  an  inquest  of  office  was  necessary,  there  is  in  this 
case  that  which  is  tantamount  to  it.  For  here  is  an  admission 
on  the  record,  and  no  inquest  of  office  can  so  effectually  find  and 
vest  a  title  in  the  King  as  this  judicial  record.  For  even  in  the 
case  of  forfeiture  of  lands,  which  never  vest  in  the  King  without 

t  Carih.  442. 
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Bullock     office,  although  held  by  the  offender  at  the  time  of  the  attainder^ 

D0DD8.      ^^  i^  appear  in  pleadings  between  third  parties,  that  a  forfeiture 

has  accrued  to  the  King,  no  further  step  on  the  part  of  the 

Grown  is  necessary ;  but  the  Court  is  bound,  ex  officio^  to  award 

execution  for  the  King ;  and  in  9  Hen.  VII.  fol.  9  b,  it  is  said, 

[  *270  ]  « In  divers  cases,  arising  between  common  persons  *for  the 
advantage  of  the  King,  the  defendant  may  plead  that  the  plaintiff* 
is  outlawed  since  the  last  continuance ;  whereupon  the  King  shall 
have  judgment  upon  the  outlawry."  And  the  Year  Book  11 
Hen.  IV.  71  b,  M.  12  Hen.  VII.  12  a,  T.  16  Hen.  VH.  12  a,  and 
Plowden  248,  Gro.  Jac.  216,  and  Gro.  Car.  290,  are  authorities  to 
the  same  effect.  It  follows,  therefore,  that  a  chose  in  action 
accruing  to  a  party,  even  after  attainder,  vests  the  right  of  action 
in  the  King.  Then  if  so,  the  attainder  in  this  case  was  properly 
pleaded  in  bar.  Co.  Litt.  128  b.  Gilbert's  G.  P.  162.  Hage  v. 
Skinner ^\  Peele  v.  Evans, I  Gierke  v.  Scroggs,^  BuU  v.  ritt,|| 
Brown's  Vade  Mecum,  282. 

Pollock,  contra  : 

If  the  subject-matter  in  respect  of  which  this  action  is  brought 
be  actually  forfeited,  it  must  be  admitted  that  the  plea  of 
attainder  is  well  pleaded  in  bar ;  but  if,  on  the  other  hand,  it  be 
only  liable  to  forfeiture,  and  not  actually  forfeited,  the  plea 
should  have  been  in  abatement  only.  It  appears  indeed  from  the 
earlier  writers,  Bracton,  b.  8,  c.  18,  Glanville,  b.  14,  s.  8,  Fleta, 
c.  58,  and  the  Mirror,  c.  4,  s.  4,  (which  were  all  written  prior  to 
the  statute  of  17  Edw.  II.,)  that  the  doctrine  of  forfeiture  was 
carried  much  further,  and  that  an  outlaw  or  an  attainted  person 
at  that  period  forfeited  not  merely  his  goods  and  chattels,  but 
every  possible  right  and  means  of  acquiring  property ;  but  the 
statute  of  17  Edw.  II.  c.  16,  enumerates  several  of  the  rights 
accruing  to  the  Grown  in  respect  of  attainder,  and  expressly 
enacts,  among  other  things,  that  the  King  shall  have  ''  omnia 
[  *27i  1  cataUa  *'  of  felons  attainted  and  fugitives ;  *and  since  the 
passing  of  that  statute  until  Blade's  case,  44  Eliz.H  forfeiture  by 
attainder  or  outlawry  has  been  held  to  extend  only  to  goods  and 

t  3  Lev.  29.  ||  4  B.  B.  780  (1  Bos.  ft  P.  199). 

I  1  Lutw.  610.  H  4  Co.  Bep.  93. 

§  2  Lutw.  1510. 
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'Chattels  and  debts  by  obligation ;  and  in  many  cases  debts  by      Bullock 

simple  contract  have  been  expressly  held  not  to  be  forfeited  to       dodds. 

the  Crown.    In  Brooke's  Abr.,  fol.  187,  pi.  19,t  title  Chose  in 

Action,  it  is  said  to  have  been  adjudged  by  Candish,  Holt,  and 

Hanimer,  that  if  A.  be  outlawed,  and  J.  S.  be  indebted  to  him 

upon  bond,  and  the  debt  be  found  by  office,  the  King  shall  have 

it,  although  it  be  a  chose  in  action  ;  but  by  Holt  and  Hakimeb, 

if  it  be  a  debt  only  by  simple  contract,  and  not  by  specialty, 

the  King  shall  not  have  it ;  and  for  this  the  50  Ass.  pi.  1  is  cited, 

and  the  reason  given  is,  that  it  would  deprive  the  debtor  of  his 

wager  of  law,  since  no  man  can  wage  his  law  against  the  King. 

The  same  case  is  cited  under  the  title  Forfeiture  de  Terre,  pi.  47. 

And  under  the  title  Dette,  fol.  221,  pi.  47,  this  case  is  put,  that 

if  a  man  be  attainted  of  felony,  and  I.  N.  be  indebted  to  him 

upon  specialty,  the  King  shall  have  this ;  otherwise,  if  he  was 

indebted  without  specialty,  and  for  this  is  cited  49  Edw.  III. 

pi.  5,  and  the  same  reason  is  again  given.     So  in  title  Forfeiture 

de  Terre,  fol.  842,  pi.  26,  it  is  said,  that  property  of  goods 

forfeited  by  outlawry  or  treason  vests  in  the  King  immediately, 

for  which  is  cited  89  Hen.  VI.  pi.  26  ;  and  in  pi.  58  it  is  said  to 

have  been  adjudged  per  Choke,  J.,  that  where  A.  is  bound  to  two 

by  obligation,  and  one  of  the  two  is  a  feh  de  se,  that  the 

obligation  is  forfeited  to  the  King  after  office  found;!  and  in 

pL  74,  the  cases  from  the  49  Edw.  HI.  pi.  5,  and  50  Ass.  pi.  1, 

are  cited  again ;  and  in  pi.  107,  it  is  laid  down,  that  an  outlaw 

shall  forfeit  a  chose  in  action  as  a  debt  by  specialty ;  otherwise 

of  a  debt  by  contract,  *or  damages  in  trespass  and  the  like,  and      [  '»272  ] 

the  King  shall  have  the  action  of  detinue,  and  upon  obligation  in 

respect  of  the  outlaw,  for  which  are  cited  4  Hen.  VII.  pi.  17,  49 

Edw.  III.  pi.  5,  and  16  Edw.  IV.  pi.  4 ;  and  in  pi.  120,  it  is  laid 

down,  that  a  guardian  in  socage  shall  not  forfeit  the  corn  upon 

the  land  of  the  heir  by  his  attainder ;  and  so  in  title  ''  Office 

decant  EscheatoTy**  pi.  46,  after  stating  cases  where  the  King  is 

entitled  without  office,  then  follows,  **  eadem  lex  videtur  des  Mem 

mouvables."    In  Dyer,  262,  it  was  the  opinion  of  the  two  Justices 

that  a  simple  contract  debt  of  Afelo  de  se  should  not  be  forfeited; 

and  in  WoUey  v.  Bradwell,  T.  89  Eliz.,§  it  was  held,  that  simple 

t  Ed.  1676.  t  8  E.  IV.  4.  §  Cro.  Eliz.  676. 
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BuLLooK  contract  debts  were  not  forfeited  by  outlawry;  and  Shaw  v, 
DoDDs.  CutterisA  M.  48  &  44  Eliz.  is  to  the  same  effect.  Beeves'a 
Hist,  of  the  English  Law,  vol.  ii.  pp.  21»  24,  and  vol.  iii.  p.  140, 
shews,  that  this  was  then  considered  as  law ;  and  in  Markham  v» 
PitVa  case,!  T.  80  Eliz.,  it  was  holden,  that  outlawry  was  not  a 
good  plea  in  debt  upon  a  contract,  trespass,  battery,  or  imprison- 
ment ;  for  such  things  the  King  shall  not  have  by  outlawry ;  and 
although  outlawry  was  said  to  be  a  good  plea  in  bar  to  assumpsit 
on  a  quantum  meruit,  in  Webb  v.  Mooref^  2  4;  8  Will.  4 
Mary,  9,  yet  it  does  not  appear  that  any  judgment  was  afterwards 
pronounced  upon  that  case.  The  first  case,  therefore,  where  it 
was  held  that  debts  by  simple  contract  were  forfeited  to  the  King 
by  outlawry,  was  Blade's  case,||  and  that  is  at  variance  with  all 
the  other  cases  which  are  recognised  in  BoUe's  and  Brookes' 
Abridgments.  The  weight  of  authority  therefore,  greatly  pre- 
ponderates in  favour  of  the  proposition,  that  a  simple  contract 
[  •^rs  ]  debt  does  not  vest  in  the  Crown  by  attainder  or  outlawry ;  *for 
there  is  no  distinction  in  this  respect  between  outlawry  in  civil 
actions  and  attainder  in  criminal  proceedings.  And  if  a  simple 
contract  would  not  vest  in  the  Crown  at  all  it  becomes 
unnecessary  to  argue  that  it  will  not  vest  before  office  found. 

Manning  in  reply  referred  to  Staunford,  Prerogative,  fol.  46, 

where  it  is  laid    down    that    under    the  word   ''  catalla "  is 

comprised  a  right  of  action  to  goods,  as  where  goods  be  taken 

away  wrongfully  from  the  felon  or  where  one  is  indebted  to  the 

felon  by  obligation,  or  is  accountable  to  the  felon  for  any  receipts 

or  otherwise. 

Cur.  adv.  vuU. 

Abbott,  Ch.  J.  in  the  course  of  this  Term  delivered  the  judgment 
of  the  Court  : 

This  was  an  action  brought  by  the  plaintiff,  as  indorsee, 
against  the  defendant,  as  payee  of  a  bill  of  exchange,  bearing 
date  the  10th  July,  1809.  The  defendant  pleaded  (inter  alia) 
that  at  an  Old  Bailey  Sessions,  holden  on  the  16th  September, 

t  Oro.  Eliz.  851.  §  2  Ventr.  282. 

t  3  Leon.  205.  ||  4  Co.  Bep.  93. 
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1807,  the  plaintiff  was  convicted  of  felony,  and  received  judgment  BtrLLooK 
of  death ;  and  the  plea  proceeded  farther  to  state,  that  his  dodds. 
Majesty  having  been  pleased  to  extend  his  royal  mercy  to  the 
plaintiff,  on  condition  of  his  being  transported  to  New  South 
Wales  for  life,  and  such  pleasure  having  been  signified  to  the 
Court  by  one  of  the  Secretaries  of  State,  it  was  further  con- 
sidered, that  the  plaintiff  should  be  transported  to  New  South 
Wales  for  life,  according  to  the  statute.  It  is  difficult  to  under- 
stand why  this  was  added  to  the  plea,  the  attainder  being  the 
only  thing  material  for  the  defendant.  To  this  plea  the  plaintiff 
replied,  that  before  the  cause  of  action  accrued,  he  was  in  due 
manner  transported  to  New  South  Wales,  in  execution  of  the 
judgment.  To  this  replication  the  *defendant  rejoined,  that  [♦27i] 
after  the  plaintiff  had  been  so  transported,  he  was  unlawfully  at 
large  in  England.  And  to  this  rejoinder  the  plaintiff  surrejoined, 
that  before  the  cause  of  action  accrued,  his  Majesty  had,  by  his 
commission  under  the  great  seal,  given  authority  to  the  Governor 
of  New  South  Wales,  by  an  instrument  in  writing  under  the  seal 
of  the  government  of  the  territory,  or  as  he  should  think  fit  and 
convenient  for  his  Majesty's  service,  to  remit  either  absolutely  or 
conditionally,  the  whole  or  any  part  of  the  term  or  time  for 
which  offenders  should  be  transported ;  and  then  the  plaintiff 
proceeded  to  allege,  that  before  the  exhibiting  of  his  bill,  the 
Governor  of  New  South  Wales,  by  virtue  of  the  said  authority, 
did,  by  an  instrument  in  writing,  under  the  seal  of  the  territory, 
absolutely  remit  the  remainder  of  the  term  which  was  then  to 
come  of  the  original  order  of  transportation  mentioned  in  the 
plea,  by  virtue  of  which  instrument  he  was  lawfully  at  large ; 
and  then  he  concluded  with  a  traverse,  that  he  was  unlawfully  at 
large,  as  alleged  in  the  rejoinder.  Upon  this,  the  defendant 
prayed  oyer  of  the  instrument  in  writing,  and  set  it  out  verbatim 
on  the  record,  and  then  demurred  to  the  surrejoinder,  and  the 
plaintiff  joined  in  demurrer.  There  is  another  series  of  pleading 
on  the  record,  Uttle  differing  in  form,  and  not  at  all  in  substance, 
from  that  which  has  been  mentioned.  Upon  these  pleadings, 
many  questions  were  raised ;  but  at  length  the  case  appeared  to 
resolve  itself  into  two  questions  of  substance.  First,  whether 
the  transportation  or  actual  conveying  of  the  person  of  the 
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Bullock  plaintiff  to  New  South  Wales  operated  as  a  present  and 
DoDDs.  immediate  pardon,  and  an  immediate  restoration  to  all  civil 
rights  as  was  contended  by  the  replication.  And  supposing  it 
did  not,  then,  secondly,  whether  the  attainder  of  the  plaintiff 
[  •276  ]  ♦^Q^g  properly  pleadable  in  bar,  or  ought  to  have  been  pleaded  in 
disability  only,  to  this  action,  founded  on  a  personal  demand, 
accruing  after  the  attainder.  The  case  was  first  argued  at 
Serjeants'  Inn,  before  my  brothers  Baylet,  Holboyd,  and 
myself ;  and  my  brother  Baylbt  there  delivered  our  unanimous 
opinion  upon  the  first  question  against  the  plaintiff ;  namely,  that 
the  transportation  did  not  operate  as  a  present  and  immediate 
pardon  :  and  we  desired  the  second  question  to  be  again  argued, 
which  was  accordingly  done  in  the  last  Term.  Upon  considera- 
tion we  are  of  opinion,  that  the  attainder  of  the  plaintiff 
was  properly  pleadable  in  bar.  An  attainted  person  is  considered 
in  law  as  one  civiliter  mortuus.  He  may  acquire,  but  he  cannot 
retain;  he  may  acquire,  not  by  reason  of  any  capacity  in 
himself,  but  because  if  a  gift  be  made  to  him,  the  donor  cannot 
make  his  own  act  void,  and  reclaim  his  own  gift ;  and  as  the 
donor  cannot  do  this,  and  the  attainted  donee  cannot  enjoy,  the 
thing  given  vests  in  the  Grown  by  its  prerogative,  there  being  no 
other  person  in  whom  it  can  vest.  The  learned  counsel  for  the 
plaintiff  did  not  deny  this,  as  to  lands  and  corporeal  chattels  and 
debts  by  obligation,  but  contended,  that  the  word  cataUa,  in  the 
statute  17  Edw.  II.  c.  16,  must  be  understood  of  corporeal 
chattels  only,  and  debts  by  obligation,  and  had  not  been  carried 
further,  down  to  the  time  of  Elizabeth  ;  and  that  the  subsequent 
cases,  in  which  it  had  been  decided  that  choses  in  action,  or 
debts  by  simple  contract,  were  forfeited  for  felony  or  outlawry, 
were  not  warranted  by  law.  And  in  support  of  this,  the  opinion 
of  the  two  Justices,  in  the  9  Eliz.,  Dyer,  262,  and  some  older 
[  •276  ]  authorities  in  the  Year  Books,  were  quoted  and  ♦relied  on,  in 
which  that  opinion  was  entertained,  upon  the  technical  reason, 
that  the  debtor  would  be  thereby  ousted  of  his  law- wager.  These 
authorities  are  all  referred  to  in  support  of  the  second  objection, 
taken  in  Slade*8  case,  4  Co.  Bep.  98 ;  but  the  objection  did  not 
conclude  from  them,  that  the  felon  or  outlaw  should  have  the 
debt,  but  that  the  debtor,  by  the  judgment  of  the  law  should  be 
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rather  discharged  of  his  debt,  than  lose  the  benefit  of  his  law-     bullook 
wager.    And  therefore,  supposing  these  opinions  to  be  correct,       dodds. 
they  would  not  enable  the  plaintiff  to  maintain  his  action,  but 
would  rather  shew,  that  in  judgment  of  law,  the  defendant  was 
wholly  discharged  and  answerable  to  nobody.    At  the  conclusion, 
however,  of  the  report  of  Slade's  case,  it  will  be  found  that 
those  authorities  were  not  acknowledged,  and  the  better  opinions 
in  other  books  there  referred  to  are  mentioned ;  the  uniform 
practice,  and  a  late  decision  of  the  Court  of  Exchequer  are  also 
mentioned ;  and  from  that  time  to  the  present,  debts  by  simple 
contract  have  been  constantly  seized  into  the  King's  hands  upon 
outlawry.    Indeed  the  words  bona  et  cataUa,  jointly  or  separately 
in  our  ancient  statutes  and  law-writers,  denote  personal  property 
of  every  kind,  as  distinguished  from  real.     Thus  Magna  Gharta, 
c.  18,  which  provides  that  the  King's  debt  shall  be  first  paid,  and 
the  residue  remain  to  the  executors  of  the  debtor,  uses  the  words 
bona  et  cataUa;  and  under  a  writ  of  diem  clattsit  extremum,  debts, 
whether  by  specialty  or  simple  contract,  are  always  found  and 
seized  into  the  King's  hands ;  and,  if  necessary,  a  scire  faciaa 
issues  to  enforce  payment  of  them.     So  the  statute  81  Edw.  III. 
stat.  1,  c.  11,  which  is  in  French,  directs  the  ordinary  to  depute 
the  next  friends  of  an  intestate  to  administer  his  goods,  ^hiens^      [  *277  ] 
and  then  proceeds  to  enact  that  the  persons  deputed  may  have 
an  action  to  recover,  as  executors,  the  debts  due  to  the  intestate. 
For  these  reasons,  if  the  case  had  rested  upon  the  plea  and 
replication,  it  would  appear  that  the  plaintiff  had  no  property  in 
the  bill  of  exchange,  and  could  not  sue  upon  it.    By  the  subse- 
quent pleadings  it  appears,  that  before  the  action  brought,  the 
Governor  of  New  South  Wales,  had   (as  by  law  he  might) 
absolutely  remitted  the  remainder  of  the  plaintiff's  term  of 
transportation,  but  it  is  not  alleged  as  it  ought  to  have  been,  if 
the  fact  was  material  and  true,  that  this  remission  was  made 
before  the  indorsement  of  the  bill  of  exchange  to  the  plaintiff. 
The  remission  has  by  the  stat.  80  Geo.  III.  c.  17,  the  same 
effect  as  the  signification  of  his  Majesty's  royal  intention  of 
mercy  under  his  sign  manual ;  and  the  name  of  the  party  is  to 
be  inserted  in  the  next  general  pardon,  which  shall  pass  under 
the  great  seal.     It  is  not  put  by  the  statute  upon  the  footing  of  a 
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Bullock  completion  of  the  term  of  transportation,  nor  considered  as  a 
DoDDB.  fulfilment  of  the  condition  upon  which  the  capital  punishment 
was  originally  remitted,  so  as  to  entitle  the  party  to  that  pardon 
which  is  mentioned  in  24  Geo.  III.  c.  56,  but  its  utmost  effect  is 
to  entitle  the  party  at  a  future  time  to  have  a  new  and  distinct 
pardon  to  operate  from  that  time,  without  any  relation  to  his 
original  transportation,  or  to  the  act  of  remission,  and  in  the 
meantime  to  stand  as  a  person  with  a  sign-manual  pardon. 
Now  the  intention  of  mercy  signified  under  the  sign  manual,  has 
not  the  legal  effect  of  a  pardon  under  the  great  seal;  and  in 
general  a  pardon  under  the  great  seal  does  not,  without  words  of 
[  *278  ]  restitution,  enable  the  grantee  to  sue  *upon  an  obligation  which 
had  vested  in  the  King  by  his  attainder.  It  is  not  necessary 
for  us  to  say  what  will  be  the  effect  of  a  pardon  under 
the  great  seal,  to  a  person  in  the  plaintiff's  situation  with 
reference  to  a  demand  like  the  present.  If  such  a  pardon  shall 
have  the  effect  of  enabling  the  plaintiff  to  sue  upon  this  bill,  it 
will  confer  upon  him  a  new  right  of  action,  to  which  our  judg- 
ment in  this  case  will  be  no  bar.  For  these  reasons,  we  who 
heard  the  argument  are  of  opinion,  that  the  judgment  must  be 
given  for  the  defendant ;  and  my  brother  Best,  who  has  taken 
the  trouble  to  look  into  the  papers  and  consider  the  case,  agrees 
with  us  in  this  opinion. 

Judgment  Jor  the  defendant  upon  the  third  and  fourth  pleas. 


1819.  WILLES  V.  BEIDGER 

'^^''  (2  Bam.  &  Aid.  278—291 .) 

[  278  ]  A  justice  of  the  peace  is  authorized  to  require  surety  of  the  peace  for 

a  limited  time,  according  to  his  discretion,  and  need  not  bind  the  party 

over  to  the  next  Sessions  only. 

Trespass  for  assault  and  false  imprisonment.  Flea,  Not  guilty. 
This  cause  was  tried  at  the  Spring  Assizes,  1817,  for  the  county 
of  Sussex,  before  Mr.  Serjt.  Bosanquet.  It  appeared  in  evidence, 
that  the  plaintiff,  a  gentleman  farming  his  own  estate  at  Lancing, 
in  that  county,  was  brought  before  the  defendant,  a  justice  of 
the  peace  acting  in  and  for  that  county,  by  virtue  of  a  warrant 
under  the  hand  and  seal  of  the  defendant,  directed  to  the  high 
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constable  of  Brightford,  in  the  said  county,   granted  on  the      Willbs 

information  and  complaint  upon  oath  of  James  Martin  Lloyd,     bbidgbb. 

*eBquire,  in  order  to  the  plaintiff's  finding  surety  towards  the      f  ♦279  ] 

King,  and  all  his  subjects,  and  in  particular  towards  James 

Martin  Lloyd.     That  on  hearing  the  complaint,  the  defendant 

required  the  plaintiff  to  find  surety  for  keeping  the  peace  for  two 

years,  himself  in  500Z.,  and  two  sureties  in  2502.  each.    That 

the  plaintiff  then  offered  to  enter  into  the  security  required  of 

him  for  5002.,  and  had  one  surety  ready  to  join  him  in  the  sum 

required,  namely  250Z. ;  but  not  being  provided  with  a  second 

surety  in  that  sum,  he  was,  on  the  2nd  day  of  October,  committed 

to  the  custody  of  the  high  constable,  by  another  warrant,  signed 

by  the  defendant,  to  the  tenor  and  effect  following  :  ''  Sussex  to 

wit.    To  the  constable  of  the  hundred  of  Brightford,  in  the  said 

county,  and  to  the  keeper  of  the  house  of  correction  at  Fetworth, 

in  the  said  county :  whereas  William  Willes  of  Lancing,  in  the 

said  county,  yeoman,  is  now  brought  before  me,  Henry  Bridger, 

esq.,  one  of  the  justices  of  our  lord  the  King,  assigned  to  keep 

the  peace  in  and  for  the  said  county,  requiring  him  to  find 

sufficient  sureties  to  be  bound  with  him,  in  a  recognizance  for  his 

keeping  the  peace  towards  our  said  lord  the  King,  and  all  his 

liege  people,  and  especially  towards  James  Martin  Lloyd,  of 

Lancing,  esq.,  one  other  of  the  justices  of  our  lord  the  King, 

assigned  to  keep  the  peace,  in  and  for  the  said  county ;   and 

whereas  the  said  William  Willes  hath  refused,  and  doth  now 

refuse  to  find  such  sureties  before  me :  these  are,  therefore,  in 

the  name  of  our  said  lord  the  King,  to  command  you,  the  said 

constable,  forthwith  to  convey  the  said  William  Willes  to  the 

house  o{  correction  at  Fetworth,  in  the  said  county,  and  to  deliver 

him  to  the  keeper  thereof  together  with  this  precept ;  *and  I  do,       [  *280  ] 

in  the  name  of  our  said  lord  the  King,  hereby  command  you,  the 

said  keeper,  to  receive  the  said  William  Willes  into  your  custody, 

in  the  said  house  of  correction ;  and  him  there  safely  to  keep  for 

the  space  of  two  years,  unless  he  shall,  in  the  meantime,  find 

such  sureties  as  aforesaid,  for  his  keeping  the  peace  towards  our 

said  lord  the  King,  and  all  his  liege  people,  and  especially 

towards  the  said  James  Martin  Lloyd,  for  the  space  of  two  years 

from  the  date  hereof.    On  the  following  day,  the  plaintiff  having 

FF  2 
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WiLLEB  been  conveyed  in  cnetody  as  aforesaid  to  Arundel,  in  the  same 
Bbidgeb.  county,  on  the  way  to  the  said  house  of  correction  at  Petworth, 
was  admitted  to  bail  by  several  justices  of  the  peace  for  the 
said  county  and  entered  into  a  recognizance  before  the  said 
justices,  according  to  the  exigency  of  the  said  warrant,  himself  in 
600Z.,  and  two  sureties  in  2501.  each  respectively,  for  keeping  the 
peace  towards  the  King  and  all  his  liege  people,  and  especially 
towards  the  said  James  Martin  Lloyd,  for  the  space  of  two  years 
from  the  date  of  the  said  warrant.  The  jury  found  a  verdict  for 
the  plaintiff  for  40«.,  the  learned  Judge  reserving  for  the  opinion 
of  this  Court  the  legality  of  the  warrant,  under  which  the  plaintiff 
was  committed.  Upon  motion,  this  Court  ordered  that  a  case 
should  be  stated  for  their  opinion,  upon  two  points:  first, 
whether  the  warrant  of  commitment  was  legal ;  and  secondly, 
whether  the  action  would  lie  against  the  defendant,  being  a 
justice  of  the  peace,  under  the  circumstances  above  stated. 

KnowlySy  for  the  plaintiff: 

The  warrant  of  commitment  was  in  this  case  illegal,  inasmuch 
as  a  justice  of  the  peace  has  no  authority  to  bind  over  a  party  to 
keep  the  peace  for  a  time  certain,  but  only  to  the  next  Sessions. 
[  •281  ]  *Hawkins,  it  is  true,  lays  it  down  (although  doubtfully)  that  he 
may  do  so.f  For  he  says  :  ''If  it  be  taken  in  pursuance  of  a 
writ  of  supplicavit,  it  must  be  wholly  governed  by  the  directions 
of  such  writ ;  but  if  it  be  taken  before  a  justice  of  peace,  upon  a 
complaint  below,  it  seems  that  it  may  be  regulated  by  the 
discretion  of  such  justice,  both  as  to  the  number  and  sufficiency 
of  the  sureties,  and  the  largeness  of  the  sum,  and  the  continuance 
of  the  time  for  which  the  party  shall  be  bound,"  and  for  this  he 
quotes  the  authority  of  Lambard  and  Dalton.  But  it  is  observ- 
able, that  Hawkins  himself,  s.  16,  immediately  adds,  "  However, 
it  seems  to  be  the  safest  way  to  bind  the  party  to  appear  at  the 
next  Sessions  of  the  peace ;  "  and  in  s.  18,  he  says,  that  "  if  it  be 
taken  on  a  complaint  below,  it  must  be  certified  to  the  next 
Sessions  of  the  peace,  by  force  of  8  Hen.  VH.  c.  1,  that  the 
party  so  bound  may  be  called  ;  and  if  he  make  default,  it  shall 
be  recorded,  and  the  recognizance  certified  into  one  of  the  Courts 
t  Book  1,  c.  60,  8. 15. 
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at  Westminster."    It  is  clear,  therefore,  at  all  events,  that  the      Willbs 

defendant  has  here  deviated  from  the  safer  and  better  way.     bbidgeb. 

But  the  authorities  quoted  by  Hawkins  by  no  means  support  the 

proposition  laid  down  by  him.     Lambard,  in  his  Eirenarcha,  lib. 

I9  c.  16,  t  lays  it  down,  that  a  justice  of  the  peace  may  command 

surety,  either  as  a  minister,  where  he  acts  under  a  writ  of 

supplicavit,  or  as  a  judge  by  vu*tue  of  his  commission.    And  the 

conclusion  of  the  warrant  in  both  these  cases  is  precisely  the 

same ;  "that  if  the  party  refuses  to  give  surety,  then  he  shall  be 

committed  to  gaol,  until  he  do  so,  that  he  may  be  before  the 

justices  of  the  ^peace  at  the  next  Sessions,  there  to  answer  for  his      [  *282  ] 

contempt,  &c."     The  passage  referred  to  by  Hawkins,  will  be 

found  p.  109,  and  is  as  follows:   "If  the  justice  of  the  peace 

deal  in  this  matter  as  a  judge,  and  by  virtue  of  his  commission, 

then  the  number  of  the  sureties,  the  sum  of  their  bond,  their 

sufficiency  in  goods  or  lands,  the  time  how  long  the  party  shall 

be  bound,  and  such  other  circumstances,  are  referred  wholly  to 

his  own  consideration."    And  for  this  he  quotes  the  authority 

of  Marrow,  a  Master  in  Chancery,  who  wrote  on  this  subject,  in 

the  18  Hen.  YII.,  and  the  MS.  of  whose  work  is  said  to  be  still 

preserved  in  Lincoln's  Inn  library. J     Dalton,§  in  his  "Country 

Justice,"  says,  "  that  a  justice  may  take  a  recognizance,  and  bind 

the  party  to  keep  the  peace  for  one  year,  or  for  a  longer  time  by 

his  discretion :  yea,  he  may  bind  the  party  during  his  life ;  *' 

and  for  this  he  quotes  Marrow's  sixth  reading.    In  fact,  the 

whole  of  this  law  rests  upon  Marrow's  sole  authority.    Now 

Marrow's  authority  is  much  weakened  by  several  passages,  where 

Lambard  differs  from  him.     These  will  be  found  in  Eirenarcha, 

pp.  93,  99,   118.    In  the    two  former  of  these  passages,  he 

points  out  some  great  mistakes  of  Marrow's  on  this  subject ;  and 

in  the  last,  he  says,  "  but  for  the  better  eschewing  of  error  and 

hard  dealing  in  making  this  recognizance  of  the  peace,  it  is  good 

to  use  the  received  form,  which  is  thus,"  and  he  then  subjoins  the 

form  of  a  recognizance,  binding  the  party  over  to  appear  at  the 

t  P.  83,  edit.  1582.  Maxrow's  Beading  was  **in   many 

X  This  appears  to  be  a  mistake.  No  hands  to  be  seen''  in  Lambarde's 

0uch  MS.  is  catalogued  or  known  to  time,  see   his  '*Froheme"  to  the 

exist  at  Lincoln's  Inn.    There  is  at  Eirenarcha. — ^F.  P. 

least  one  copy  in  the  British  Museum.  §  Chap.  119,  p.  393,  edit.  1727. 
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WiLLEs  next  Sessions,  there  to  do  what  the  Court  then  shall  award.  So 
Bbidobb,  ^^^^  ^<^™  thiSy  ^t  clearly  appears,  that  the  opinion  of  Lambard 
r  *283  ]  was,  that  the  power  was  so  limited.  Dalton  also,  *after  stating 
Marrow's  opinion,  afterwards  adverts  to  the  8  Hen.  VII.  c.  1,  and 
says,  ''  whereby  it  may  seem  that  every  recognizance  taken  for  the 
peace  now  ought  to  be  to  appear  at  the  next  Sessions."  Now,  if 
the  law  were  as  contended  for  by  the  defendant,  for  what  purpose 
could  the  justice,  in  compliance  with  the  8  Hen.  YII.  c.  1,  certify 
the  recognizance,  or  how  could  the  party  be  called  on  it,  and  his 
default  recorded ;  for  he  would  be  in  custody  under  the  warrant 
committing  him  for  a  specific  time,  and  so  could  not  appear  ? 
This  shews,  therefore,  strongly,  that  such  a  warrant  is  illegal ; 
besides,  the  surety  for  the  peace,  and  that  for  good  behaviour, 
are  by  Lambard  and  Dalton  put  on  the  same  foundation.  And 
with  respect  to  the  latter.  Lord  Hale  says,f  *'  the  statute  84 
Edw.  III.  c.  1,  gave  the  justices  power  to  apprehend  malefactors, 
and  to  commit  them  to  custody,  or  to  bind  them  to  their  good 
behaviour,  which  was  not  intended  perpetual,  but  in  nature  of 
bail,  to  appear  at  such  a  day,  at  their  Sessions;  and  in  the 
meantime  to  be  of  good  behaviour."  Crompton  X  lays  it  down, 
that  a  justice  may  bind  over  to  keep  the  peace,  and  to  appear  at 
the  next  General  Sessions.  Fulton  §  also  is  to  the  same  effect. 
And  in  all  these  books,  there  is  a  uniform  course  of  precedents  to 
be  found,  setting  out,  that  the  party  bound  shall  appear  at  the 
next  Sessions.  Then,  if  the  reason  of  the  thing  be  considered,  it 
will  appear  that  Marrow's  authority  is  not  entitled  to  much 
weight.  For  he  says  "that  a  justice  may  bind  for  life."  So  that 
the  bill  of  rights,  which  said  that  excessive  bail  should  not  be 
[  *284  ]  required,  would  be  infringed  by  this.  For  bail  may  be  *exces8ive 
in  duration  as  well  as  in  amount.  In  Rex  v.  Bowes f\\  it  was 
doubted,  whether  even  the  Court  of  King's  Bench  could 
bind  for  more  than  one  year:  yet  if  a  single  justice  of  the 
peace  could  bind  for  life,  it  would  be  very  strange  that  any  such 
doubt  could  be  entertained.  The  warrant  therefore,  was  in  this 
case,  illegal.    On  the  second  point,  he  cited  Morgan  v.  Hughes.% 

t  Vol.  2,  p.  136,  c.  16.  II  1  B.  E.  363  (1  T.  B.  696). 

X  P.  138  b,  edit.  1606.  f  2  T.  B.  225. 

§  P.  18  a,  edit.  1610. 
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Toddy,  Serjt.,  for  the  defendant :  Willes 

This  case  depends  on  the  authority  given  to  justices  by  their     BBiDGsa. 

commission,  by  which  they  are  empowered  to  cause  to  come 

before  them  all  those  who  to  any  of  the  people  concerning  their 

bodies  or  burning  of  their  houses  have  used  threats  to  find 

sufficient  security  for  the  peace  or  their  good  behaviour,  and  unless 

they  do  so  to  committ  them  to  prison.      The  power  is  general  to 

cause  them  to  find  sufficient  security.     The  question,  therefore, 

of  the  sufficiency  both  as  to  the  sum  and  the  duration  must  be 

left  in  their  discretion.    And  it  is  to  be  observed  that  in  all  the 

precedents  the  commitment  is  general,  viz.  that  he  be  committed 

till  he  willingly  do  the  same.    It  is  true  there  is  also  a  clause  so 

that  he  may  appear  at  the  next  Sessions  to  answer  for  the 

contempt,  but  he  is  not  committed  to  the  next  Sessions.    Besides, 

it  is  to  be  observed,  that  the  conclusion  of  the  warrant  in  the 

case  of  the  writ  of  supplicavit  is  precisely  the  same,  and  yet  in 

that  case  it  is  clear  that  the  time  for  which  the  party  may  be 

bound  may  exceed  the  next  Sessions,  for  from  the  form  of  the 

writ,  as  given  Beg.  Brev.  fol.  9,  it  appears  that  the  power  to 

commit  is  there  general.    The  ^precedents,  therefore,  are  not  of      [  *286  ] 

great  authority,  and  are  rather  useful  for  safe  conduct  than  for 

establishing  any  point  of  law.    Then  Marrow's  authority,  which 

is  copied  into  all  the  text-writers,  is  uncontradicted  and  express 

on  the  point.    And  the  circumstance  of  Lambard's  differing  with 

him  in  the  passages  cited  rather  strengthens  it.    For  from  this 

opinion  Lambard  does  not  express  any  dissent  at  all.    As  to  the 

statute  3  Hen.  VII.  c.  1,  it  is  to  be  observed  it  is  merely  directory ; 

and  Dalton  t  says,  that  if  the  recognizance  be  to  appear  at  any 

other  Sessions  after,  (and  not  at  the  next,)  it  is  good.    The  same 

law  is  laid  down  in  Crompton,  p.  141,  b.     Now  if  the  party  may 

pass  over  the  first  Sessions  the  whole  argument  on  the  other  side 

falls  to  the  ground.    With  respect  to  the  dictum  of  Marrow  that 

it  may  be  for  life,  it  is  to  be  observed  Lambard  does  not  state  it 

so :  he  only  says,  that  according  to  Marrow  the  time  is  in  the 

discretion  of  the  justice  ;  and  that  limitation  of  Marrow's  opinion 

will  be  quite  sufficient  for  the  defendant  in  this  case.    On  the 

second  point  he  cited  Ackerley  v.  Parkinson.l 

Cur.  adv.  vulU 

t  Country  Justice,  c.  119.  %  16  B.  B.  317  (3  M.  &  S.  411). 
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WiLun      Abbott,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

Bbidoeb.  This  case  was  very  ably  argued  at  Serjeants'  Inn  Hall  before 
my  brothers  Bayley  and  Holrotd  and  myself.  Two  questions 
were  raised  upon  the  facts  stated,  but  as  we  are  of  opinion  that 
the  warrant  upon  which  the  plaintiff  was  committed  was  a  legal 
warrant,  it  is  not  necessary  for  us  to  give  any  opinion  upon  the 

[  ♦286  ]  other  question,  or  to  say  whether  or  no  the  defendant  *could 
have  resisted  this  action  upon  the  ground  of  his  official 
character,  if  the  warrant  had  not  been  consonant  to  law.  The 
present  action  is  an  action  of  trespass,  in  which  the  plaintiff 
complains  simply  of  the  fact  of  his  arrest  and  imprisonment. 
He  does  not  complain  of  any  harsh,  undue,  or  oppressive 
exercise  of  a  legal  authority,  for  which,  if  any  such  had  existed, 
though  none  at  present  appears,  the  remedy  would  have  been  of 
a  different  nature  ;  but  he  complains  of  the  act  alone  and  rests 
his  case  upon  the  supposed  illegality  of  the  warrant  under  which 
he  was  committed.  The  authority  of  a  justice  of  the  peace  to 
require,  upon  due  complaint  made  to  him  in  his  judicial 
character,  sureties  for  the  keeping  of  the  peace,  and  to  commit  a 
person  to  prison  for  want  of  such  sureties,  is  not  nor  could  be 
denied  ;  but  it  is  contended  on  the  part  of  the  plaintiff,  that  the 
surety  can  only  be  required  for  appearance  at  the  next  Sessions, 
and  for  keeping  the  peace  in  the  mean  time,  and  consequently 
that  the  commitment  for  want  of  surety  can  only  be  until  such 
surety  be  given  as  the  justice  might  in  the  first  instance  require 
and  take,  that  is,  for  appearance  at  the  next  Sessions,  and  for 
keeping  the  peace  in  the  mean  time ;  whereas  the  warrant  under 
which  the  plaintiff  was  committed  commands  his  imprisonment 
for  two  years,  unless  in  the  mean  time  he  shall  find  sureties  for 
two  years  from  the  date  of  the  warrant.  The  argument  in 
support  of  this  proposition  rested  mainly  upon  the  provisions  of 
the  statute  8  Hen.  YII.  c.  1,  at  the  close  of  which  statute  after 
several  enactments  relating  to  the  duties  of  coroners  and  to 
appeals  in  cases  of  murder  it  is  ordained  that  every  justice  of  the 
peace  who  shall  take  any  recognizance  for  the  keeping  of  the 
peace  do  certify,  send,  or  bring  the  same  recognizance  to  the 

[  *287  ]  *next  Sessions  of  the  peace,  that  the  party  so  bound  may  be 
called ;  and  if  the  party  make  default,  then  the  recognizance  and 
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the  record  of  the  default  are  to  be  certified  into  the  Chancery,      Willbb 

King's  Bench,  or  Exchequer.    But  the  authority  of  a  justice     bbidgbb. 

to  take  surety  for  the  peace,  existed  long  before  this  statute,  and 

is  derived  from  the  commission  of  the  peace,  which  appears  to 

have  had  its  origin  in  the  statute  1  Edw.  III.  stat.  2,  c.  16,  by 

which  it  is  enacted  only  in  very  few  and  general  words  that 

persons  shall  be  assigned  by  the  King  in  every  county  to  keep 

the  peace.     The  authority  to  be  given  to  these  magistrates  is 

more  fully  set  forth  in  the  statute  34  Edw.  III.  c.  1,  by  which 

they  are  to  have  power  to  restrain  offenders,  and  to  arrest  and 

chastise  them,  and  cause  them  to  be  imprisoned,  and  punished 

according  to  law ;   to  arrest  all  those  that  they  may  find  by 

indictment  or  suspicion,  and  to  put  them  in  prison ;  to  take  of  all 

them  that  be  not  of  good  fame,  where  they  shall  be  found 

sufficient  surety  and  mainprize  of  their  good  behaviour  towards 

the  King  and  his  people ;  and  also  to  hear  and  determine,  at  the 

King's  suit,  all  manner  of  felonies  and  trespasses :  and  writs  of 

oyer  and  terminer  are  to  be  granted,  according  to  the  statutes. 

Upon  the  first  of  these  statutes,  it  may  be  observed,  that  the 

power  to  keep  the  peace  seems  necessarily  to  imply  an  authority 

to  take  surety  from  persons  who  have  manifested  an  intention  to 

break  it ;   for  otherwise  such  persons  could  only  be  restrained 

from  the  accomplishment  of    their    intention,   by  the  actual 

restraint  or  imprisonment  of  their  persons.      And,  upon   the 

latter  statute,  it  may  be  observed,  that  the  clause  relating  to 

surety  and  mainprize  of  good  behaviour  to  be  taken  of  persons  of 

evil  fame,  ^is  distinct  from  the  clause  relating  to  persons  found       [  *288  ] 

by  indictment  or  suspicion,  which  must   be  meant  of  persons 

charged  with  the  actual  commission  of  some  offence,  for  which 

an  indictment  hath  been  or  may  be  found.     Those  two  clauses, 

however,  appear  to  have  been  considered  together,  by  Sir  M. 

Hale,  in  2  PI.  G.  136,  a  passage  which  was  much  relied  upon  in 

the  argument  for  the  plaintiff.     "  The  statute  34  Edw.  III.  c.  1," 

says    the    learned    writer,   "gave  them  power  to  apprehend 

malefactors,  and  to  commit  them  to  custody,  or  to  bind  them  to 

their  good  behaviour,  which  was  not  intended  perpetual,  but  in 

nature  of  bail,  viz.  to  appear  at  such  a  day  at  their  Sessions,  and 

in  the  mean  time  to  be  of  good  behaviour."    This  passage  is 
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WiLLBs  found  in  a  chapter  treating  of  the  baihnent  of  prisoners  and  not 
Bridoeb.  of  surety  for  the  peace,  and  it  is  plain  from  the  other  parts  of  the 
chapter,  that  the  persons  who  are  the  subject  of  it  are  persons 
charged  with  offences,  for  which  it  is  supposed  they  are  to  be 
brought  to  trial.  With  regard  to  such  persons,  the  surety  or 
mainprize  must  necessarily  be  taken  for  appearance  at  some 
definite  time  and  place,  at  which  an  indictment  may  be  preferred 
or  brought  to  trial  against  them;  and  it  is  proper,  that  the 
surety  should  also  extend  to  their  good  behaviour  in  the  mean 
time.  The  statute  8  Hen.  YII.  c.  1,  appears  also  to  contemplate 
persons  of  this  description,  that  is,  persons  against  whom  an 
indictment  may  be  expected  to  be  preferred.  It  is  perfectly 
reasonable,  that  such  persons  should  be  bound  to  appear  at  the 
next  Sessions,  in  order  that  they  may  be  forthcoming  to  answer 
to  an  indictment.  Many  of  those  against  whom  surety  of  the 
peace  is  required  are  of  this  description;  persons  supposed  to 
[  *289  ]  lxB,ye  actually  committed,  and  not  ^merely  to  meditate  an  indict- 
able offence;  and  the  enactment  may  well  be  considered  as 
cumulative  rather  than  restrictive ;  as  requiring  that  every  person 
bound  to  keep  the  peace  shall  be  bound  also  to  appear  at  the 
sessions,  for  the  purpose  of  answering  any  charge  that  may  be 
then  preferred  against  him,  whether  for  any  previous  offence 
by  indictment,  or  for  a  breach  of  the  peace,  committed  after  the 
recognizance,  and  not  as  limiting  the  surety  and  obligation  to 
such  an  appearance,  and  to  that  alone.  And  this  is  conformable 
to  the  precept  for  the  peace  given  in  Lambard's  Eirenarcha,  b.  2, 
c.  2,  p.  85,  of  the  edition  of  1614.  The  precept,  as  there  set 
forth,  requires  the  officer  to  bring  the  party  before  a  justice, 
to  find  sufficient  surety  and  mainprize,  as  well  for  his  appearance 
at  the  next  Quarter  Sessions  of  the  peace,  as  also  for  the  peace  to 
be  kept  towards  the  King,  and  all  his  people,  and  especially 
towards  the  person  requiring  the  surety,  and  not  according  to 
the  form  of  recognizance,  then  and  since  chiefly  in  use,  to  appear 
at  the  Sessions,  and  in  the  mean  time  to  keep  the  peace.  The 
precept  further  proceeds  to  require,  that  if  the  party  shall  refuse 
to  do  this,  then,  without  further  warrant,  he  be  conveyed  to 
prison,  there  to  remain  until  he  shall  do  so ;  so  that  he  may  be 
before  the  justices  at  the  Sessions,  to  answer  to  the  King  for  his 
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contempt  in  this  behalf.  The  precept  in  Foster's  case,  6  Co.  Willes 
Bep.  59,  which  was  quoted  at  the  Bar,  appears  to  have  required  bbidqeb. 
the  officer  to  take  the  party  before  a  justice,  that  she  might  give 
security  not  to  do  any  injury  to  the  complainant,  without  any 
mention  of  appearance  at  the  Sessions;  and  no  objection  was 
taken  on  that  account.  Several  of  the  text-writers  quoted  in  the 
argument  for  the  plaintiff,  say,  that  the  justice  may  take  the 
surety  *for  such  time,  in  such  sum  as  he  shall  think  fit,  (which  [  *290  ] 
must  mean,  in  the  exercise  of  a  sound  and  legal,  and  not  of  a 
wilful  or  arbitrary  discretion,)  emd  no  one  directly  asserts  the 
contrary ;  although  they  all  say  the  safer  course  is,  to  take  the 
surety  only  for  appearance  at  the  next  Sessions,  and  for  keeping 
the  peace  in  the  mean  time ;  thus  referring  it  to  the  Sessions  to 
take  a  fresh  security,  if  articles  be  exhibited,  or  to  try  the  party, 
if  an  indictment  be  preferred.  The  power  of  the  justices 
assembled  at  their  Sessions,  to  take  surety  for  the  peace,  is 
derived  from  their  commission,  and  is  found  in  the  first  clause, 
or  assignavimus,  of  the  commission,  and  by  that  clause  the 
power  is  given  to  any  one  justice,  and  not  to  two  or  more,  as  is 
done  by  the  second  clause,  which  relates  to  the  taking  and  trial 
of  indictments,  and  some  other  matters;  and,  therefore,  if  a 
single  justice  cannot  take  security  for  a  longer  period  than  until 
the  next  Sessions,  it  will  be  difficult  to  shew,  that  a  number  of 
justices  assembled  at  Sessions  may  take  it  for  a  longer  time; 
and  unless  they  can  do  so,  then,  as  it  may  be  in  most  cases 
expedient  that  the  period  of  surety  should  be  longer  than  the 
interval  between  Sessions  and  Sessions,  both  parties,  or  at  least 
the  party  required  to  give  the  surety,  and  his  mainpernors,  must 
be  harassed  by  repeated  attendances,  to  accomplish  an  object, 
which  may  be  as  well  effected  by  a  single  attendance,  at  which 
the  whole  matter  may  be  heard  and  discussed.  It  may,  in  some 
cases,  be  expedient,  that  the  time  and  amount  of  the  security 
should  be  settled  by  the  concurrent  sentiments  of  several  persons 
rather  than  by  the  single  opinion  of  one  individual ;  and,  there- 
fore, we  would  be  by  no  means  understood  to  disapprove  of  the 
usual  practice,  *which  is,  to  take  the  surety  until  the  next  [  *29i  ] 
Sessions  only.  On  the  other  hand,  expense  and  trouble  are 
saved  by  an  adjustment  of  the  whole  matter  in  the  first  instance ; 
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WiLLEs  and  therefore  there  may  be  other  cases  in  which  this  may  be  the 
Bbidoeb.  ^^^^  convenient  coarse.  The  present  case,  however,  does  not 
turn  upon  any  question  of  convenience  or  expedience,  but  simply 
upon  the  power  of  the  justice,  and  the  legality  of  the  warrant. 
For  the  reasons  given,  we  who  heard  the  argument,  are  of 
opinion,  that  the  warrant  is  legal,  and  therefore  the  postea  must 
be  delivered  to  the  defendant.  I  may  add,  that  my  brother 
Best,  who  has  considered  this  case,  concurs  in  this  opinion. 

Judgment  for  defendant. 


[  305] 


^i»i^g  CAMEEON  AND  Others,  Assignees  op  LAING,  a 

Bankrupt,  v.  SMITH  and  OTHBRS.t 

(2  Bam.  &  Aid.  305—310.) 

Interest  accruing  before  the  act  of  bankruptcy  cannot  be  added  to  the 
principal  sum  due  on  a  bill  of  exchange,  so  as  to  constitute  a  good 
petitioning  creditor's  debt,  unless  interest  be  specially  made  payable  on 
the  face  of  the  bill. 

Trover  for  certain  goods  and  chattels,  bills  of  exchange,  <bc. 
Plea,  Not  guilty.  At  the  trial  before  Abbott,  J.  at  the  sittings 
after  last  Trinity  Term,  the  only  question  was,  as  to  the  bank- 
ruptcy of  Laing.  The  petitioning  creditor's  debt  was  an  accept- 
ance by  the  bankrupt  of  a  bill  of  exchange,  drawn  for  961. 17s.  lOd., 
due  on  the  18th  of  January,  1810.  This  bill,  together  with 
the  interest  due  upon  it,  up  to  the  time  of  the  act  of  bankruptcy, 
amounted,  altogether,  to  1012.  14«.  8d.  At  the  trial,  Marryat 
for  the  defendant  contended,  that  the  interest  could  not  lawfully 
be  added  to  the  principal,  so  as  to  make  a  good  petitioning 
creditor's  debt.  The  learned  Judge  overruled  the  objection,  and 
the  plaintiffs  subsequently  obtained  a  verdict. 

Marryat,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for 
a  new  trial,  and  renewed  his  objection,  on  the  ground,  that 

t  See  observation  on  this  judgment  Fowler  (1874)  L.  E.  7  H.  L.  27,  36 ;  43 

by  Baylky,  J.  in   Laing  v.   Stone  L.  J.  Ch.  855,  860;  and  by  Oottoh, 

(1828)  2  Man.  &  By.  at  p.  563.    The  L.  J.  in   Webiter  y.  Britieh  Empire 

judgment  of  Baylet,  J.  in  the  case  Mutual  Life  Assurance  Co.  (1880)  15 

in  the  text  is  cited  as  an  authority  Gh.  Div.  169,  175 ;  49  L.  J.  Ch.  769, 

by  Lord   Hathbrlet  in    Co(^  v.  773.--B.  0. 
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interest  was  no  part  of  the  debt,  but  only  in  the  nature  of    Oahbbok 
damages,  and  he  cited  Hume  v.  Peploe ;  t  and  now,  Smith. 

Scarlett^  Qumey^  and  Barrow  shewed  cause : 

The  distinction  is,  that  interest  accruing  before  the  act  of 
bankruptcy,  shall  be  allowed  to  form  part  of  the  petitioning 
creditor's  debt,  but  not  that  which  accrues  afterwards.  Interest, 
by  the  general  usage  of  merchants,  is  *given  upon  bills  of  ex-  [  *306  ] 
change ;  and  that  usage  forms  part  of  every  contract  of  this  de- 
scription. If  the  bill  in  this  case  had  been  to  pay  962.  lis.  lOd., 
with  interest,  there  would  be  no  doubt  on  the  point.  For 
it  was  decided,  by  the  case  of  Herries  v.  Jamie8on,l  that  debt 
would  lie  for  interest.  Then,  if  debt  will  lie  for  it,  it  cannot  be 
contended  with  success,  that  it  will  not  form  a  part  of  a  valid 
petitioning  creditor's  debt.  It  is  upon  this  principle,  that  the 
Court  of  error  allows  interest  upon  bills  of  exchange.  Besides, 
interest,  as  appears  from  the  precedents,  is  allowed  by  the 
commissioners  of  bankrupts  in  these  cases. 

Marryat  and  LitUedale,  contra  : 

In  the  case  cited,  the  interest  is  part  of  the  contract,  and  is 
expressly  stipulated  for  by  the  parties  at  the  time.  It  is  then 
calculated  according  to  the  contract,  and  not  awarded,  as  here, 
as  damages  for  the  breach  of  it.  The  calculation  of  the  interest, 
up  to  the  date  of  the  commission,  will  be  found  to  exist  only  in 
those  cases  where  the  securities  specify  that  interest  shall  be 
paid.  In  all  other  cases,  it  is  the  uniform  rule  of  the  com- 
missioners not  to  allow  interest.  It  is  clear,  that  damages 
cannot  form  a  good  petitioning  creditor's  debt :  as,  for  instance, 
if  a  man  have  a  good  ground  of  action  for  damages  against  the 
bankrupt,  for  a  libel,  he  cannot,  till  after  he  has  obtained 
judgment,  prove  the  amount  of  those  damages  un'der  the 
commission.  Interest  is  here  of  the  same  nature;  it  is  the 
compensation  in  damages  for  the  breach  of  the  contract  to  pay 
the  note.  The  rate  at  which  it  is  to  be  paid  is  to  be  ascertained 
by  the  jury ;  *and  cases  may  occur,  in  which  the  jury  would      [  ♦307  ] 

t  9  B.  B.  399  (8  East,  168).  }  5  T.  B.  553. 
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Camebok  give  no  interest  at  all.  In  Ex  parte  Marlar,^  Lord  Habdwiceb 
Smith.  ^ok  the  distinction  between  contracts  which  express,  and  those 
which  do  not  express  interest;  and  decided,  that  the  commis- 
sioners ought  to  allow  interest  in  the  former,  but  not  in  the 
latter  case.  As  to  the  allowance  of  interest  in  the  Court  of  error, 
that  is  done  under  the  provisions  of  8  Hen.  VII.  c.  10,  t  which 
gives  the  Court  the  power  to  award  damages  at  their  discretion. 
But  this  very  case  has  lately  come  before  the  Court  of  Common 
Pleas,  in  the  late  case  Ex  parte  Burgess^  sent  by  the  Lobd 
Chancbllob  for  their  opinion ;  and  they  were  of  opinion,  that 
the  interest  could  not  be  added  to  the  principal,  so  as  to  form 
together  a  valid  petitioning  creditor's  debt. 

Abbott,  Ch.  J. : 

The  distinction  which  has  been  pointed  out  in  the  argument 
between  the  cases  where  interest  is  reserved,  on  the  face  of  the 
bill  itself,  and  those  where  it  is  not,  had  not  at  first  occurred  to 
my  mind.  I  find,  however,  that  the  distinction  has  been  recog- 
nized by  Lord  Habdwigkb,  in  the  case  Ex  parte  Marlar ;  t  and 
the  reason  there  given  is,  that  where  interest  is  not  expressed  in 
the  body  of  the  note,  the  jury  on  the  trial  do  not  give  the 
plaintiff  interest,  but  by  way  of  damages  only ;  and,  therefore, 
that  as  commissioners  of  bankrupt  cannot  award  damages,  they 
cannot  allow  such  creditors  to  prove  for  the  interest  due  upon 
the  notes.  The  rule  laid  down  in  that  case  has  been  ever  since 
followed  in  practice ;  and  the  result  is,  that  where  a  creditor  is 
[  ""308  ]  possessed  of  a  bill,  *which  does  not  express  interest  in  the  body 
of  it,  he  is  only  allowed  by  the  commissioners  to  prove  for  the 
principal  money.  The  question,  too,  has  been  very  recently 
before  the  Court  of  Common  Pleas ;  and  that  Court  expressly 
decided,  that  the  interest  ought  not  to  be  added  to  the  principal, 
to  make  a  good  petitioning  creditor's  debt.  That  case  is  precisely 
in  point ;  and,  upon  these  authorities,  I  am  quite  satisfied  that 
this  is  not  a  good  petitioning  creditor's  debt,  and  that  this 
commission  cannot  be  supported.  There  must,  therefore,  be  a 
new  trial. 

t  1  Atk.  151.  I  Bepealed,  42  &  43  Yict.  c.  59. 
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Bayley,  J. :  Cahebox 

V. 

I  am  of  the  same  opinion.  The  first  impression  on  my  mind  Smith. 
vras,  that  the  interest  might  be  added  to  the  principal  to  make  a 
good  petitioning  creditor's  debt ;  but,  upon  further  consideration, 
I  am  quite  satisfied,  that  the  distinction  is  between  those  cases 
where  there  is  an  express  undertaking  by  the  party  to  pay 
both  principal  and  interest,  and  those  where  he  undertakes  to 
pay  the  principal  only.  In  the  latter  case,  the  interest  is  no 
part  of  the  debt,  but  only  in  the  nature  of  damages.  The  case  of 
a  bond  is  different ;  for  there  the  penalty  is  the  debt,  and  the 
principal  money  due,  and  the  interest  thereon,  may  be  considered 
as  part  of  the  penalty.  Although  by  the  usage  of  trade  interest 
is  allowed  on  a  bill,  yet  it  constitutes  no  part  of  the  debt,  but  is 
in  the  nature  of  damages,  which  must  go  to  the  jury,  in  order 
that  they  may  find  the  amount ;  and  it  is  competent  for  them 
either  to  allow  five  per  cent,  or  four  per  cent.,  according  to  their 
judgment  of  the  value  of  money,  or  they  may  even  allow  nothing, 
in  case  they  are  of  opinion,  that  the  delay  of  payment  has  been 
occasioned  by  the  default  of  the  *holder.  These  circumstances  f  *^^  ] 
shew,  that  interest  is  in  the  nature  of  damages,  and  is  no  part  of 
the  debt.  The  practice  in  Chancery,  established  in  the  case 
before  Lord  Hardwicke,  is  conformable  to  this  view  of  the 
subject ;  and  cases  upon  this  point  are  there  matters  of  daily 
occurrence.  If  the  interest  constitute  part  of  the  debt,  the 
Chancellor  cannot  refuse  to  allow  the  holders  to  prove  for  it ; 
for  he  cannot  distinguish  between  one  part  of  the  debt  and 
another.  Yet  we  find,  that  a  distinction  between  principal  and 
interest  is  continually  made.  It  must,  therefore,  have  a  legal 
foundation,  and  that  foundation  is,  that  the  principal  is,  in 
point  of  law,  the  debt,  and  the  interest  only  in  the  nature  of 
damages ;  and  that  as  the  commissioners  of  bankrupt  are  only  to 
receive  proof  of  debts,  they  cannot  allow  any  thing  to  be  proved, 
which  does  not  constitute  part  of  the  debt.  I  am,  therefore,  of 
opinion,  that  the  interest  cannot  be  added  to  the  principal,  so  as 
to  make  this  a  good  petitioning  creditor's  debt. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.    It  appears  to  me  quite  sufficient 
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Cambbok  to  decide  this  case,  that  the  point  was  settled  so  long  ago  by 
SinTH.  Lord  Habdwicke,  whose  decision  has  been  acted  upon  ever 
since;  but  even  if  this  were  res  Integra,  I  should  think  the 
principle  of  that  decision  right.  Where  the  interest  is  expressly 
agreed  to  be  paid,  it  may  be  considered  as  part  of  one  aggregate 
debt ;  but  where  a  specified  sum  only  is  agreed  to  be  paid,  there 
interest  is  recoverable  as  damages,  and  it  may  depend  upon 
external  circumstances,  whether  any  and  what  interest  is  to  be 
recovered.  The  commissioners  of  bankrupt  cannot  enquire  into 
those  circumstances,  and,  therefore,  it  is  not  competent  for  them 
[  *8io  ]  to  *allow  interest  at  all.  There  was,  therefore,  no  good  peti- 
tioning creditor's  debt  in  this  case. 

Best,  J. : 

I  should  have  felt  myself  bound  to  have  decided  this  case, 

upon  the  authority  of  the  case  before  Lord  Hardwicke,  and  that 

lately  determined  by  the  Court  of  Common  Pleas;   but  I  am 

satisfied,  independently  of  those  authorities,  with  the  propriety 

of  the  distinction  between  the  cases  where  there  is  an  express 

stipulation  for  interest  and  those  where  there  is  none.    In  the 

latter  the  amount  of  interest  is  uncertain,  and  being  like  any 

other  unliquidated  damages,  cannot  be  considered  as  part  of  the 

debt  due  on  the  bill.    There  must,  therefore,  be  a  new  trial  in 

this  case. 

Rule  absolute. 


1819.  FLETCHER  v.  INGLIS.f 

•^^^^  (2  Bam.  &  Aid.  315—316.) 

[  316  J  ^  transport  in  government  service  was  insured  for  twelve  months, 

during  which  she  was  ordered  into  a  dry  harbour,  the  bed  of  which  was 
hard  and  uneven,  and  on  the  tide  having  left  her,  she  received  damage 
by  taking  the  ground :  Held,  that  this  was  a  loss  by  a  peril  of  the  sea. 

Action  on  a  policy  of  insurance,  dated  the  16th  October^  I8I89 
on  ship,  at  and  from  any  port  or  ports,  place  or  places,  in  port, 

t  It  does  not  follow  that  such  a      (1880)    6  Q.  B.  Div.  538,  M3;  49 

loss  is  not  within  the  exception  of      L.  J.  Q.  B.  458.    And  the  case  was 

*      *'  stranding."    Ldchford  v.  Oldham     held  not  to  apply  to  a  case  of  damage 
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at  sea,  in  Government   service  for  twelve  calendar  months^    Flbtcheb 

commencing  on  the  17th  October,  1818,  and  ending  on  the  16th      ikolis. 

October,   1814 ;   warranted  free  of  capture  and  seizure,  at  a 

premium  of  9Z.  per  cent,  for  the  twelve  months,  to  return  lis.  Sd. 

for  every  uncommenced  month,  if  captured  or  discharged  the 

service.    The  loss  was  averred  to  be  by  perils  of  the  sea.    At  the 

trial  before    Abbott,   Ch.   J.   at  the  last  London  sittings,  it 

appeared,  that  the  ship  insured  was  a  transport  engaged  in  the 

service  of  Government,  and  that  in  the  course  of  such  service, 

and  within  the  term  mentioned  in  the  policy,  she  was  ordered 

into  Boulogne ;  where,  under  the  direction  of  the  superintendent 

of  transports,  she  was  moored  near  one  of  the  quays.     The 

harbour  of  Boulogne  is  a  dry  *harbour,  with  .a  hard  uneven        *316  ] 

bottom.    Between  nine  and  ten  at  night,  the  tide  having  then 

left  the  vessel,  a  cracking  noise  was  heard  in  the  ship,  proceeding, 

as  the  witness  believed,  from  something  breaking.     Some  time 

after  this,  on  the  return  of  the  tide,  there  was  a  considerable 

swell  in  the  harbour,  and  the  ship  struck  the  ground  hard 

several  times  :  in  the  morning,  18  of  the  knees  were  found  to  be 

broken.    It  was  proved  that  the  ship  had  frequently  struck  in 

other  soft  harbours,  without  receiving  any  damage :  but  at  those 

times  she  was  water-borne.    This  action  was  brought  to  recover 

the  amount  of  the  expense  incurred  by  the  assured  in  repairing 

this  damage.     The  jury  found  a  verdict  for  the  plaintiff;  and 

now, 

Scarlett  moved  for  a  new  trial : 

This  was  an  insurance  upon  a  vessel  engaged  as  a  transport, 
in  the  service  of  Government.  In  the  regular  course  of  the 
duty  required  of  such  a  vessel,  it  must  become  necessary  to  put 
into  dry  harbours,  and  to  take  the  ground.  Any  injury  arising 
from  her  taking  the  ground,  under  such  circumstances,  is, 
therefore,  part  of  the  ordinary  wear  and  tear  of  the  vessel :  it 
does  not  arise  from  any  extraordinary  accident,  and  is  not  there- 
to a  donkey  engine  by  water  getting  Hamilton  (H.  L.  1887)  12  App.  Gas. 
through  a  yalye  being  closed  which  484 ;  56  L.  J.  Q.  B,  626 ;  57  L.  T. 
ought  to  have  been  kept  open.  695. — IL  0. 
lluimes,  dx.  Marine  Inmrance  Co,  v. 

B.B. — ^VOL.XX.  G   O 
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Fletcheb    fore  a  peril  of  the  sea;  and  he  cited  Thompson  v.  Wliitnuyre,^ 
ivQLv.      where  a  transport  having  been  hove  doi^m  upon  a  beach  to 
repair,  was  there  bilged :  it  was  held,  that  that  was  not  a  peril  of 
the  sea. 

Abbott,  Ch.  J.  said  that  the  Coubt  woold  consider  the  case ; 
and  after  an  interval  of  a  few  days,  he  stated  that  the  CSoubt  had 
considered  it,  and  that  they  thought  it  was  a  loss  by  a  peril  of 
the  sea ;  and  accordingly  the 

Rule  was  refused. 


1818.  WEIR  V.  ABERDEEN. 

•'^^*  (2  Barn.  &  Aid.  320—326.) 

[  620  J  ^  ^l^-p  insurod  at  and  from  a  port,  sails  on  her  voyage  in  an  nnsea- 

worthy  state,  in  oonsequonce  of  having  a  greater  cargo  than  she  could 
safely  carry.  The  vesHel  having  sailed  and  put  back  to  the  Downs,  and 
then  sailed  again,  laboured  and  strained  much  from  being  overloaded, 
and  then  put  back  a  second  time.  Upon  an  application  to  the  under- 
writers  for  liberty  for  the  ship  to  go  into  port  to  discharge  part  of  the 
cargo,  it  was  only  communicated  to  them  that  the  ship  was  too  deep  in 
the  water ;  and  on  this  the  required  liberty  was  f^i^on  by  memorandum 
indorsed  on  the  policy.  The  jury  foimd  that  tiie  subsequent  loss  was 
not  in  any  degree  attributahle  to  the  circumstance  of  the  ship  having 
been  overladen :  Hold,  that  this  was  in  effect  a  verdict  that  the  veasel 
was  not  unseaworthy  when  she  finally  set  sail ;  that  the  fact  of  her 
having  been  strained  in  the  early  part  of  the  voyage  was  immaterial,  and 
that  the  communication  on  which  the  memorandum  was  made  was 
sufficient.  The  memorandum  being  thus  in  effect  a  waiver  of  the  objec- 
tion that  the  vessel  was  imseaworthy  at  the  original  commencement  of 
the  voyage,  the  underwriters  were  held  liable. 

Action  upon  a  policy  of  insurance,  dated  the  21st  February, 
1817,  on  the  ship  called  Prince  Cobourg^  and  her  outfit  at  and 
from  London  to  Bahia  ;  and  the  declaration  stated  that  the 
following  memorandum  of  the  5th  April,  1817,  was  indorsed 
upon  the  policy :  "It  is  agreed,  that  the  Prince  Cobourg  may 
load,  unload,  and  reload  goods,  and  discharge  part  of  her  cargo 
at  Bamsgate."  Plea,  Non-assumpsit.  At  the  trial  before  Best,  J. 
at  the  last  London  sittings,  it  appeared  that  the  plaintiff  was 

t  12  R.  IL  642  (3  Taunt  227), 
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both  owner  and  captain  of  the  ship  ;  that  he  sailed  in  her  from        Wsib 

London  on  her  voyage  on  the  18th  March,  laden  with  iron,  and    abbbdbkk. 

ihat  between  Dungeness  and  BeachyHead  she  laboured  so  much, 

that  it  became  necessary  to  put  back  to  the  Downs,  from  whence 

she  sailed  again  on  the  27th,   that  on  the  28th  the  vessel 

still  laboured  and  strained  much,  and  made  water,  and  on  the 

29th   she  still  strained  and  made    such    bad    weather    from 

being  overladen,  that  it  became  necessary  for  the  preservation  of 

the  cargo,  &c.  to  bear  up  for  the  Downs,  where  she  arrived  on 

the  80th,  when  the  captain  made  a  protest,  and  came  up  to 

London  to  consult  with   the  charterer  as  to  the  propriety  of 

unloading  part  of  the  cargo.    On  his  arrival  in  London,  he 

informed  his  insurance  broker,  that  it  would  be  necessary  to  put 

into  some  port  to  unload  part  of  the  cargo,  and  directed  him  to 

apply  to  the  underwriters  for  liberty  so  to  do.    The  broker  did 

*apply  to  the  underwriters,  and  the  memorandum  stated  in  the      [  ""321  ] 

policy  was  signed  by  the  defendant ;  he  did  inform  them  of  the 

circumstance  of  the  ship  being  too  deeply  laden  to  continue  her 

voyage  with  safety,  but  he  did  not  state  to  them  that  the  ship 

had  put  back  from  Beachy  Head,  or  that  she  had  strained  much, 

or  that  any  protest  had  been  made.     The  plaintiff  on  his  return 

to  Deal  had  the  ship  surveyed,   and  under  the  advice  of  the 

surveyors,  that  it  was  necessary  to  lighten  her;  he  put  into 

Bamsgate  harbour,  unshipped  part  of  the  cargo,  and  afterwards 

proceeded  on  the  voyage  insured,   in  the  course  of  which  a 

loss  took  place.    It  was  objected  on  the  part  of  the  defendant, 

that  the  ship  having    been    overladen,   was    unseaworthy  at 

the  commencement  of  her  voyage,  and  that  the  memorandum 

was  invalid,   both  from  not  having  a  new  stamp,  and  also 

from  having  been  obtained  without  making  a  due  communication 

to    the  underwriters.      The  learned  Judge,  however,   was  of 

opinion,  that  this  being  a  policy  on  ship,  the  risk  had  commenced 

before  any  goods  had  been  laden ;  and  he  left  two  questions  to 

the  jury,  first,  whether,  when  she  sailed  from  Bamsgate,  she 

was  properly  laden,  and  in  a  seaworthy  state ;  and,  secondly, 

whether    the    subsequent    loss    had  been    occasioned  by  the 

circumstance  of  the  vessel  haying  been  overladen  between  London 

and  Bamsgate.    The  jury  found  that  when  the  ship  sailed  from 

o  o  2 
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WsiB       Bamsgate  she  was  not  improperly  laden,  but  was  then  in  a 
ABEBi)Exir«  seaworthy  state  ;    and  that  the    subsequent  loss  was  not  in 
any  degree  attributable  to  the  circumstance  of  her  being  over- 
laden between  London  and  Bamsgate ;  and  upon  this  finding,  a 
verdict  was  entered  for  the  plaintiff. 

[  822  ]  Gumey  now  moved  for  a  new  trial,  on  two  grounds,  first, 

that  the  vessel  having  been  overladen  when  she  commenced  her 
voyage,  was  not  seaworthy,  inasmuch  as  the  sailing  of  the 
vessel  in  a  seaworthy  state  is  a  condition  precedent  to  the  vesting 
of  any  right  in  the  assured  to  recover ;  and  the  underwriters  at 
least  are  not  liable  for  any  subsequent  loss,  unless  that  condition 
be  fulfilled :  and  he  referred  to  a  case  of  Oliverson  v.  lAmghnanf, 
which  he  stated  to  have  been  an  insurance  upon  a  ship  at 
New  Orleans,  where  she  lay  a  considerable  time  upon  the  mud, 
during  which  time  her  bottom  was  injured  by  worms ;  while  she 
lay  upon  the  mud,  no  defect  was  apparent,  but  when  she 
commenced  her  voyage,  and  came  down  the  river,  the  defect 
was  discovered ;  and  Lord  Ellekbobough  held,  that  the  vessel 
might  be  in  a  seaworthy  state  on  the  mud  and  in  the  river,  but 
that  if  she  had  got  out  of  the  river,  the  underwriters  would  have 
been  off  the  policy.  The  defect,  however,  having  been  discovered 
before  she  got  out  of  the  river  where  she  was  in  a  seaworthy 
state,  he  held  that  the  underwriters  were  not  off  the  policy, 
because  she  did  not  get  into  a  state  of  weather  in  which 
she  would  be  unseaworthy.  Secondly,  supposing  the  policy  to 
have  attached,  the  putting  into  Bamsgate  harbour  was  a 
deviation  ;  for  the  memorandum  could  not  avail  the  plaintiff, 
inasmuch  as  it  operated  as  a  new  policy,  and  therefore  required 
a  new  stamp,  and  the  liberty  there  given  was  obtained  from  the 
underwriters,  without  having  disclosed  the  important  fact  that 
the  vessel  had  strained  much,  owing  to  her  having  been  over- 
laden, or  that  a  protest  had  been  made. 

[  823  ]        Abbott,  Ch.  J. :  I 

It  appears  in  this  case  that  the  vessel,  at  the  time  of  her 

t  Sittings    after    Trinity    Term,      another  point,  4  M.  &  S.  346. 
1815.    The  case   is  reported,  upon  |  So  far  as  this  judgment  appears 
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departure,  was  not  in  a  fit  condition  to  perform  her  voyage,  Wbib 
in  consequence  of  her  having  at  that  time  a  greater  cargo  abbrdbbk. 
than  she  could  conveniently,  or  perhaps  with  safety,  convey. 
The  master  having  discovered  this,  and  having  met  with  bad 
weather,  (which  was  perhaps  the  cause  of  the  discovery  being 
ever  made,)  put  back  into  the  Downs,  and  having  obtained 
permission  to  go  into  Bamsgate  for  the  purpose  of  discharging 
part  of  her  cargo,  went  there  and  did  land  some  portion,  and  so 
having  removed  the  objection  that  had  previously  existed,  put 
the  ship  into  a  fit  condition  to  perform  the  voyage.  And  the 
jury  have  found  that  the  loss  which  subsequently  happened  was 
in  no  degree  attributable  to  the  condition  in  which  she 
originally  sailed,  and  from  which  she  had  freed  herself  by 
discharging  part  of  her  cargo  at  Bamsgate.  But  it  is  said, 
that  this  memorandum  expressing  the  consent  of  the  under- 
writers is  void,  and  that  in  order  to  bind  the  underwriters  a  new 
contract  was  necessary,  inasmuch  as  the  fact  of  the  vessel 
having  once  sailed  with  a  cargo  greater  than  was  proper 
for  that  voyage,  and  therefore  in  an  unseaworthy  state,  wholly 
put  an  end  to  their  liability  on  the  policy.  That  proposition 
would  go  the  length  of  establishing,  that  if  a  vessel,  at  the 
outset  of  her  voyage,  be  by  mistake  or  accident  unseaworthy, 
owing  to  some  defect  which  is  immediately  discovered,  and 
remedied  before  any  loss  happens  in  consequence  of  it,  still 
that  the  policy  would  be  void,  and  the  underwriters  not  liable. 
I  confess  that  I  was  a  little  surprised  at  that  proposition, 
because,  if  true  in  point  of  law,  I  fear  we  should  find  many 
cases  indeed,  where  it  would  turn  out  that  the  assured  could 
have  no  claim  upon  the  underwriters,  *because  something  was  [  *^^^  ] 
wanting,  or  something  excessive,  at  the  instant  of  the  ship's 
departure,  although  the  want  had  been  supplied,  or  the  excess 
removed  before  the  loss  happened.  Suppose  for  instance,  a 
vessel    is    unseaworthy  unless  she    has    two    anchors,  being 

to  give  the  authority  of  Lord  Tekteb-  criticized   in    this    Bense    by   Lord 

DEN  to  the  proposition,  that  if  the  Penzance  in  Quebec  Marine  Insur- 

defect  rendering  the  ship  unseaworthy  atice    Co,    y.    CommercicU    Bank   of 

is  remedied  before  a  loss  occurs,  the  Canada  (1870)  L.  B.  3  P.  C.  234, 243 ; 

underwriters  are   responsible,  it  is  39  L.  J.  P.  C.  53. — E.  0. 
manifestly  not  to  be  relied  on,  and  is 
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Weis  destined  for  a  long  voyage,  and  she  sails  from  London  to  Graves- 
absbdeek.  ®^^'  ^^^^  o^^y  ^^^>  shsll  it  be  said,  that  if  no  loss  happens 
between  London  and  Gravesend,  and  the  vessel  at  Gravesend 
takes  on  board  her  second  anchor,  and  then  proceeds  on  her 
voyage,  that  the  underwriters  are  not  liable  for  a  subsequent 
loss,  and  that  the  policy  is  so  completely  at  an  end,  that  even  if 
the  underwriters  agree  to  waive  the  objection,  and  to  allow  her 
to  proceed  on  her  voyage,  their  consent  shall  be  unavailing? 
These  inconveniences,  which  would  be  continuaUy  occurring  in 
practice,  would  lead  to  dangerous  consequences,  by  opening  a 
door  to  underwriters  to  break  their  engagements  by  means  of 
trivial  circumstances,  the  effect  of  which  no  one  ever  contem- 
plated. I  think,  therefore,  that  that  proposition  cannot  be 
maintained.  As  to  the  objection  that  this  was  a  deviation,  it  is 
sufficient  to  answer,  that  it  was  done  by  the  permission  of  the 
underwriters.  With  respect  to  the  sufficiency  of  the  communi- 
cation made  to  them,  it  is  quite  clear,  that  the  underwriters 
were  told  all  that  was  in  substance  necessary  for  them  to  know ; 
for  they  were  told,  that  when  the  vessel  sailed  she  had  too  large 
a  cargo  on  board,  and  that  she  was  not  in  a  situation  fit  to 
perform  her  voyage.  Upon  the  whole,  therefore,  I  think,  this 
rule  must  be  refused. 

Baylby,  J. : 

I  am  of  the  same  opinion.  There  was  not  any  fraud  or 
[  *^^^  ]  concealment  in  this  case,  so  as  to  *vacate  the  memorandum ; 
for  it  distinctly  appears,  that  the  underwriters  were  told,  that 
the  ship  had  been  overloaded,  and  that,  from  that  circumstance, 
she  was  in  an  unseaworthy  state.  As  to  the  fact  relied  upon, 
that  the  ship  had  strained,  it  is  to  be  observed,  that  if  that 
straining  had  rendered  her  unseaworthy,  the  non-communication 
of  that  fact  would  have  vacated  the  policy  ;  but  as  the  jury  have 
negatived  that,  the  fact  was  immaterial,  and  therefore  it  was 
unnecessary  to  communicate  it  to  the  underwriters.  The  question 
then  is,  whether  the  memorandum  required  a  new  stamp ;  and 
the  case  of  Hubbard  v.  Jackson  f  is  an  authority  to  shew,  that  a 
warranty  may  be  waived  by  a  memorandum  on  the  policy  without 
t  13  R.  R.  574  (4  Taunt. 
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a  new  stamp.     Now  it  is  a  warranty  that  the  ship  shall  be        weir 

seaworthy,  and  therefore  it  does  not  require  a  memorandum   .Aberdeen. 

with  a  new  stamp,  in  order  to  waive  it.    A  warranty  to  sail 

within  a  certain  time  is  of  the  same  nature ;  and  yet  it  has  been 

held,  that  after  the  period  when  the  condition  has  terminated, 

the  parties  may  still,  by  an  unstamped  memorandum,  continue 

the  policy ;  and  if  they  may  do  so  in  one  case,  they  may  do  so 

equally  in  the  other.     It  has  been  said,  that  the  memorandum 

here  was  added  after  the  determination  of  the  risk  by  the 

original  sailing  of  the  ship  in  an  unsea worthy  state ;  but  that 

depends  upon  a  misconstruction  of  the  words  "  determination  of 

the  risk  insured."     Upon  this  point,   it  will  be  sufficient   to 

advert  to  the  language  of  the  Court  in  Kensington  v.  InglisA 

There  the  insurance  was  on  goods  on  board  ships  which  should 

sail  before  the  1st  of  June,  and  the  memorandum  enlarging 

*the  time  of  sailing  to  the  1st  of  August  was  not  added  till  the      [  *326  ] 

11th  of  June ;  and  the  objection  was  there  taken  as  here,  that 

the  risk  had  then  determined.     But  Lord  Ellenborough  said, 

that  ''the  objection  was  founded  on  a  misapplication  of  the 

term  "determination  of  the  risk  insured;  "  which  means  that 

determination  of  it  which  is  occasioned  by  the  loss  or  safe 

arrival  of  the  thing  insured,  or  by  the  final  end  and  conclusion 

of  the  voyage  ; "  and  that  it  was  sufficient  that  the  memorandum 

was  written  on  the  policy  before  any  of  these  events  happened. 

On  these  grounds  I  am  of  opinion,  that  the  memorandum,  in  this 

ease,  did  not  require  a  new  stamp,  and  that  the  verdict  is 

right. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.  I  do  not  think  that  the  overloading 
in  this  case,  which  rendered  the  ship  unseaworthy  at  the  time  of 
her  sailing,  made  an  end  of  the  policy.  The  inconveniences  which 
have  been  pointed  out,  as  resulting  from  this,  induce  me  to 
think  that  such  a  proposition  is  contrary  to  law :  no  authority 
has  been  cited  in  support  of  it ;  and  unless  some  cogent  authority 
were  produced,  I  should  not  accede  to  it.     It  appears  to  me^ 

t  9  E.  E.  438,  447  (8  East,  273,  291.) 
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Weir       that  the  risk  continued  to  the  term  of  the  loss,  and  that  the 
Aberdbbk*  plaintiff  is  entitled  to  recover. 

Best,  J.,  who  tried  the  case,  concurred. 

Rule  refused. 


1819.       HORNBLOWER  and   Others  v.  PROTJD  and  Others. 

•^!lf  ^'  (2  Bam.  &  Aid.  327—335.) 

[  927  J  ^  person  hayin|^  three  bills  of  exchange,  applied  to  a  country  banker, 

^th  whom  he  had  had  no  previous  dealings,  to  give  for  them  a  bill  on 
London  of  the  same  amount,  and  the  bill  given  by  the  banker  was 
afterwards  dishonoured :  Held,  that  this  was  a  complete  exchange  of 
securities,  and  that  trover  would  not  lie  for  the  three  bills  of  exchange. 
Held,  also,  that  if  the  exchange  had  not  been  complete,  still  that  the 
banker  having  become  a  bankrupt,  and  the  three  bills  having  come  to  the 
possession  of  his  assignees,  must  be  considered  as  goods  and  chattels  in 
the  order  and  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy, 
within  the  statute  of  James. 

Trover  for  three  bills  of  exchange.  Plea,  Not  guilty.  At  the 
trial  before  Abbott,  Ch.  J.  at  the  London  sittings  after  Trinity 
Term,  1818,  it  appeared  that  the  action  was  brought  by  the 
direction  of  the  Yice-Ghancellor,  for  the  purpose  of  trying  an 
issue.  The  facts  of  the  case  were,  that  the  plaintiffs  on  the  2nd 
March,  1818,  applied  to  T.  Gibbons  &  Co.,  bankers  at  Wolver- 
hampton, to  discount  for  them  the  three  bills  of  exchange  for 
which  the  action  was  brought,  by  giving  them  a  bill  of  9082.  for 
the  amount,  on  Esdaile  &  Co.  bankers  in  London,  payable  two 
months  after  date,  to  the  plaintiffs  or  their  order.  The  three 
bills  were  accordingly  indorsed  over  to  Gibbons  k  Co.,  who  by 
the  next  post  remitted  them  with  many  others  to  Esdaile  &  Co., 
who  placed  them  generally  to  the  credit  of  Gibbons  &  Go. 
The  bill  given  in  exchange  by  Gibbons  &  Co.  was  refused 
acceptance  by  Esdaile  &  Co.,  and  on  the  plaintiffs  applying  at 
Wolverhampton  to  know  why  this  had  happened.  Gibbons  &  Co. 
informed  them  that  they  had  had  some  heavy  advances  to  make, 
and  had  not  advised  Esdaile  k  Co.  of  the  bill  for  90S!,  drawn  on 
them.  The  bill  was  afterwards  presented  a  second  time,  and 
again  refused  acceptance.    On  the  16th  of  March,  a  commission 
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of  bankruptcy  issued  against  Gibbons  &  Co.,  under  which  they 
were  duly  declared  bankrupts,  and  the  defendants  were  appointed 
assignees,  and  the  usual  assignments  made  to  them.  *At  the 
time  of  suing  out  the  commission,  Gibbons  &  Co.  were  indebted 
to  Esdaile  &  Co.  on  the  balance  of  accounts,  but  the  latter  then 
held  several  bills  belonging  to  Gibbons  &  Co.  besides  the  three 
bills  in  question,  which  were  afterwards  paid,  and  ultimately  the 
balance  due  from  Esdaile  &  Co.  to  the  bankrupts  exceeded  the 
amount  of  9082.  The  Yice-Chancellor,  on  a  bill  having  been 
filed  by  the  plaintiffs,  praying  that  the  amount  of  the  three  bills 
in  question  might  be  paid  to  them  out  of  this  surplus,  directed 
the  action  to  be  brought,  and  ordered  that  the  defendants  should 
admit  that  the  said  three  several  bills  of  exchange  were  in  their 
possession  at  the  time  of  the  bankruptcy  of  the  said  bankrupts. 
There  was  no  account  between  the  plaintiffs  and  Gibbons  &  Co. 
previously  or  subsequently  to  this  transaction.  The  learned 
Judge,  under  these  circumstances,  nonsuited  the  plaintiffs. 
Marryat  in  last  Michaelmas  Term  having  obtained  a  rule  nisi 
for  setting  aside  this  nonsuit, 


HOBN- 
BLOWEB 

«. 
Pboud. 

[•328] 


Scarlett  and  Tindal  shewed  cause. 


»     »     » 


Marryat  and  Lawes  contra  [cited  Bishop  v.  ShiUito^] . 


[829] 


Abbott,  Ch.  J. : 

I  am  of  opinion  that  in  this  case  the  nonsuit  was  right.     The 


[330] 


t  BUhop  V.  ShUlitOy  Hil.  Term,  59 
Geo.  m.  Trover  for  iron.  The  iron 
was  to  be  delivered  under  a  contract 
that  certain  bills  outstanding  against 
the  plaintiff  should  be  taken  out  of 
circulation.  After  a  part  of  the  iron 
had  been  delivered,  and  no  bills  had 
been  taken  out  of  circulation,  the 
plaintiff  stopped  the  farther  delivery, 
and  brought  trover  for  what  had 
been  delivered.  Scarlett^  for  de- 
fendant, contended  that  trover  would 
not  lie,  and  that  the  only  remedy  for 
the  plaintiff  was  to  bring  an  action 
for  the  breach  of  the  contract  by  the 
defendant.    But  the  Court  held  that 


thia  was  only  a  conditional  delivery, 
and  the  condition  being  broken,  the 
plaintiff  might  bring  trover.  AbbotTi 
Ch.  J.  said  he  had  left  it  to  the  jury 
to  say,  whether  the  delivery  of  the 
iron  and  the  re-delivery  of  f^e  bills, 
were  to  be  contemporary,  and  that 
the  jury  foiuid  that  fact  in  the 
affirmative ;  and  Baylby,  J.  added, 
that  if  a  tradesman  sold  goods  to  be 
paid  for  on  delivery,  and  his  servant 
by  mistake  delivers  them  without 
receiving  the  money,  he  may,  after 
demand  and  refusal  to  deliver  or  pay, 
bring  trover  for  his  goods  against  the 
purchaser. 
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[  •882  ] 


case  on  the  facts  admitted,  appears  to  be,  that  Gibbons  &  Co., 
on  the  2nd  of  March,  exchanged  a  bill  drawn  on  Esdaile  &  Co. 
for  the  three  bills  in  question,  and  I  think  that  the  property  in 
the  latter  actually  passed  to  them  by  this  exchange  of  securities. 
For  they  were  indorsed  over  to  Gibbons  <b  Co.,  who  had  the 
power  of  disposing  of  them  *for  a  valuable  consideration,  and  in 
like  manner  the  plaintiffs  had  a  similar  power  over  the  bill  which 
was  given  to  them  in  exchange.  It  is,  however,  contended  that 
the  property  did  not  pass  immediately  by  the  act  of  exchange, 
but  that  it  was  in  abeyance  till  the  exchanged  bill  had  been 
accepted  by  Esdaile  &  Co.  But  if  that  were  so,  I  do  not  see  why 
it  should  not  equally  remain  so  until  the  bill  was  not  merely 
accepted  but  also  paid.  That,  however,  would  be  quite  incon- 
sistent with  the  nature  of  the  transaction.  It  has  been  urged 
that  there  was  fraud  in  obtaining  possession  of  the  bills  which 
will  therefore  vitiate  the  whole  transaction.  But  I  do  not  think 
that  there  was  sufficient  evidence  from  which  to  draw  this  con- 
clusion. It  does  not  follow  that  because  Gibbons  &  Co.  found 
that  it  was  inconvenient  to  them  to  send  advice  to  Esdaile  k  Co., 
of  their  having  drawn  the  bill  for  908Z.,  that  they  therefore  knew, 
at  the  very  instant  when  the  exchange  was  made,  that  it  was 
out  of  their  power  to  advise  of  that  fact  with  any  probability  that 
the  bill  would  be  honoured.  It  is  possible  that  subsequently  to 
the  exchange  being  made  they  might  discover  their  situation, 
and,  if  so,  there  is  no  sufficient  fraud  to  vitiate  the  transaction : 
if,  however,  that  ground  was  to  be  relied  upon,  it  ought  to  have 
been  presented  to  the  jury  by  a  distinct  issue  upon  that  fact. 
But  supposing  that  the  exchange  in  this  case  was  not  an  absolute 
transfer  of  the  property,  still  these  bills,  being  negotiable 
securities  of  which  the  bankrupts  might  dispose,  and  having 
remained  in  their  possession  (for  so  we  must  take  the  fact  to  be 
in  this  case)  till  the  time  of  the  bankruptcy,  and  so  come  to 
their  assignees,  are  in  my  opinion  within  the  operation  of  the 
statute  of  James.  It  has  been  held,  that  debts  are  within  that 
statute;  if  *so,  a  fortiori  bills  of  exchange  must  be  so.  The 
cases  which  have  been  cited,  as  having  been  determined  before 
the  Chancellor,  are  very  distinguishable.  There  bills  deposited 
by  a  customer  with  a  banker  were  held  not  to  be  within  the 
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statute ;  but  the  banker,  in  such  a  case,  is  in  the  nature  of  a 
trustee,  and  the  authority  only  proves  that  trust-property  is  not 
within  the  statute.  In  this  case,  it  appears,  that  after  the  bill  for 
908Z.  was  refused  acceptance  the  plaintiffs  never  demanded  to 
have  their  bills  returned.  That  fact,  therefore,  shews  that  they, 
at  all  events,  permitted  those  instruments  to  remain  in  the  order 
and  disposition  of  the  bankrupt.  For  these  reasons,  I  am  of 
opinion,  that  even  supposing  the  property  not  to  have  been 
actuaUy  transferred  by  the  exchange  of  securities,  still  that,  at 
all  events,  the  three  bills  fall  within  the  operation  of  the  statute 
of  James,  and  therefore  the  nonsuit  was  right. 

Baylby,  J. : 

I  am  of  opinion  that  in  this  case  the  property  in  the  three 
bills  was  never  in  the  plaintiff  after  the  2nd  of  March  :  that  bills 
of  exchange  are  within  the  statute  of  James,  subject  only  to  this 
exception  where  they  are  in  the  hands  of  known  trustees ;  and 
that  these  bills  were  in  the  hands  of  Gibbons  &  Co.,  not  as 
trustees,  and  that  they  had  the  order  and  disposition  of  them  at 
the  time  of  their  bankruptcy.  It  appears  that  the  exchange  of 
bills  took  place  on  the  2nd  of  March  without  any  pre-existing 
debt  between  the  parties.  Now,  if  instead  of  an  exchange  of 
securities  the  plaintiffs  had  given  goods  for  the  bill  upon  Esdaile, 
there  is  no  doubt  that  the  property  in  the  goods  would  have  passed 
by  the  exchange,  and  that  if  the  defendants  *had  sold  the  goods 
to  a  third  person,  the  plaintiffs,  in  case  the  bill  had  not  been 
accepted,  could  not  have  maintained  trover  against  the  vendee 
on  the  ground  of  the  supposed  fraud.  But  if  no  property  passed 
by  the  transaction,  no  doubt  the  plaintiffs  would  have  been 
entitled  to  maintain  that  action,  unless  the  sale  had  been  in 
market  overt.  Then,  as  there  is  no  substantial  difference 
between  that  case  and  the  present,  it  seems  to  follow  that  trover 
will  not  lie  for  the  bills  in  question.  There  is  another  reason  to 
shew  that  the  property  in  this  case  passed  absolutely  by  the 
exchange.  If  there  had  been  an  implied  condition  that  the  bill 
given  in  exchange  should  be  an  accepted  bill,  it  was  the  duty  of 
the  plaintiffs  to  have  presented  it  for  acceptance,  and  upon 
refusal  to  have  immediately  rescinded  the  contract.    But  that 
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waB  not  done :  they  made  no  demand  to  have  their  three  bills 
restored  to  them,  nor  took  any  step  in  the  matter.  I  think, 
therefore,  that  the  property  passed  by  the  exchange.  The  next 
question  arises  on  the  statute  of  James,  which  does  not  apply 
unless  the  property  be  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy.  In  this  case,  the  bills 
in  question  were  in  the  possession  of  Esdaile  &  Co.  at  that 
period,  who  held  them  because  they  had  a  lien  upon  them.  It 
turned  out,  however,  ultimately,  that  on  the  accounts  between 
them  being  adjusted,  the  balance,  independently  of  these  bills, 
was  in  favour  of  the  bankrupts.  We  must  therefore  consider, 
in  this  case,  Esdaile  &  Co.  as  having  been  ab  origine  trustees  of 
these  bills  for  the  bankrupts,  and  that  their  possession  was  the 
possession  of  the  bankrupts.  Then  the  bankrupts  had,  in  point 
of  law,  the  order  and  disposition  of  them  at  the  time  of  their 
bankruptcy,  and  they  not  only  might,  but  actually  *did,  acquire 
credit  upon  them.  Now  bills  of  exchange,  as  it  appears  to  me, 
are  goods  and  chattels  within  the  meaning  of  the  statute  of 
James.  It  has  been  decided  that  debts  are  within  it,  and  if  so, 
no  good  reason  can  be  assigned  why  the  statute  should  not 
apply  generally  to  all  choses  in  action.  The  cases  cited  from 
Chancery  are,  upon  the  grounds  stated  by  my  Lord  Chief 
Justice,  clearly  distinguishable  from  the  present.  I  think,  there- 
fore, that  this  rule  should  be  discharged. 

HOLBOYD,  J.  : 

I  think  that  in  this  case,  by  the  exchange  of  securities,  an 
absolute  and  not  a  conditional  exchange  of  property  took  place ; 
and  that  the  only  effect  of  the  non-acceptance  of  the  bill  upon 
Esdaile  is  to  remit  the  party  to  his  remedy  by  action,  but  not  to 
revest  in  him  the  property  that  has  passed  by  the  exchange. 
There  is  nothing  in  this  case  which  distinctly  shews  fraud  so  as 
to  vitiate  the  transaction ;  for,  in  order  to  do  that,  it  must 
appear,  that  the  party,  at  the  very  time  of  the  exchange,  knew 
that  the  bill  which  he  drew  would  be  dishonoured  :  but  that  does 
not  seem  clearly  to  be  the  case  here.  I  am  also  of  opinion,  that 
this  is  a  case  within  the  statute  of  James.  No  case  can  be  cited  to 
shew,  that  bills  of  exchange  are  not  within  the  Act.    I  am  most 
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dearly  of  opinion,  that  they  are  both  within  the  words  and  the       hobm- 
mischief  contemplated  by  the  Legislature,  and  therefore  that  r. 

the  nonsuit  was  right.  ^^°^°' 

Best,  J. : 

I  have  no  doubt  on  either  of  the  points  in  this  case.  I  think 
that  the  property  passed  absolutely  by  the  exchange  of  securities. 
The  case  of  Bishop  v.  ShiUito  was  decided  on  the  ground  that  the 
iron  *there  was  delivered  on  the  express  condition  that  certain  [  *335  ] 
bills  should  be  returned,  which  not  having  been  done,  it  was 
heldy  that  trover  would  lie  for  the  iron.  But  this  case  is  very 
different,  and  is  rather  like  the  case  of  goods  sold  on  credit, 
where  the  property  passes  on  delivery.  I  think  also,  that  this 
case  falls  within  the  statute  of  James.  The  cases  cited  from 
Chancery  seem  to  me  to  be  authorities  in  favour  of  this  position ; 
for  they  turn  expressly  on  the  mode  in  which  the  bills  of  exchange 
came  into  the  possession  of  the  bankers.  Now  that  considera- 
tion was  wholly  unnecessary,  unless  it  had  been  admitted  law 
that  bills  of  exchange  per  se  were  within  the  words  of  the  Act. 
Those  words  are  "goods  and  chattels,"  which  means  all  personal 
property,  the  title  to  which  is  evidenced  by  possession.    I  think, 

therefore,  that  the  nonsuit  was  right. 

Ride  discharged. 


THE  KING  V.  TEEVENEN.t 

(2  Barn.  &  Aid.  339—344.) 

It  is  a  valid  objection  to  a  relator,  applying  for  a  qiio  warranto 
information,  that  lie  was  present  and  concurred  at  the  time  of  the 
objectionable  election,  even  although  he  was  then  ignorant  of  the 
objection :  for  a  corporator  must  be  taken  to  be  cognizant  of  the  contents 
of  his  own  charter,  and  of  the  law  arising  therefrom.  The  Court  will 
not  make  such  a  rule  absolute  where  a  relator  appeared  to  be  a  man  in 
low  and  indigent  circumstances,  and  there  were  strong  grounds  of 
suspicion  that  he  was  applying,  not  on  his  own  account,  or  at  his  own 
expense,  but  in  collusion  with  a  stranger. 

A  BULE  was  obtained  in  the  last  Term,  calling  on  the  defen- 
dant to  shew  cause  why  an  information  in  the  nature  of  a  quo 
t  Cp.  R.  V.  Qrefne  (1843)  2  a  B.  460. 
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The  King  warranto  should  not  be  exhibited  against  him,  to  shew  by  what 
Tbeyenbk.  authority  he  '^claimed  and  exercised  the  office  of  mayor  of 
[  's^o  ]  Helleston  in  Cornwall,  on  the  affidavits  of  the  Reverend  Thomas 
Trevethan  and  John  Thomas,  shopkeeper.  It  appeared  from 
the  affidavits  on  which  the  rule  was  granted,  that  the  above  two 
persons  were  both  burgesses  and  freemen  of  the  borough,  and 
that  Thomas  was  elected  a  freeman  in  April,  1818.  By  the  charter 
dated  14  Geo.  III.  it  appeared  that  the  corporation  consisted  of  a 
Mayor,  four  aldermen,  and  a  recorder,  and  an  unlimited  number 
of  freemen  and  burgesses,  that  the  recorder  might  appoint  a 
deputy,  and  that  the  new  mayor  was  to  be  sworn  in  before  his 
predecessor  if  living,  and  if  not,  then  before  the  recorder  or  his 
deputy ;  the  deputy  mayor  also,  who  was  to  be  appointed  in  case 
of  the  sickness  of  the  mayor,  was  to  be  sworn  in  before  the 
recorder.  The  mayor  and  aldermen,  and  the  recorder  and  his 
deputy,  were  also  by  the  charter  appointed  justices  of  the  peace 
within  the  borough.  It  further  appeared  that  in  1785,  John 
Rogers,  who  was  then  an  alderman,  was  appointed  recorder,  and 
held  both  the  offices  of  alderman  and  recorder  up  to  January, 
1814.  The  mode  of  electing  the  new  mayor  was  this  :  on  the 
charter-day,  the  mayor  and  aldermen  were  to  meet  and  nominate 
two  of  the  aldermen,  out  of  whom  the  burgesses  and  freemen 
were  to  choose  one  to  be  the  mayor  for  the  following  year.  In 
September,  1818,  on  the  charter-day,  the  two  persons  nominated 
were  Thomas  Grylls  and  John  Rogers,  and  the  freemen  unani- 
mously elected  the  former  to  be  mayor.  The  affidavits  then 
proceeded  to  set  out  the  title  of  the  defendant,  which  was  a 
derivative  one  under  Grylls. 

[  341  ]  Oaselee,  in  moving  for  the  rule,  relied  on  the  case  of  Rex  v. 

MarsliaUfi  lately  determined,  by  which  the  Court  decided  that 
two  offices  of  this  sort,  viz.  those  of  recorder  and  alderman,  were 
incompatible.  Here  then  Rogers  by  the  acceptance  of  the  former 
vacated  the  latter,  and  if  so,  the  nomination  of  the  26th 
September,  1818,  was  illegal,  inasmuch  as  two  of  the  aldermen 
were  not  nominated.  The  election  therefore  of  Grylls  as  mayor 
was  bad,  and  the  defendant's  title  derived  under  it  is  bad  also. 

t  E.  68  Geo.  lU. 
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By  a  subsequent  affidavit  of  Mr.  Trevethan,  it  appeared  that  he  The  King 
had  concurred  in  the  election  of  Grylls.  In  the  affidavits  on  trev^snbn. 
the  other  side  it  was  stated,  as  to  John  Thomas,  that  he  was 
a  cordwainer  in  very  low  and  embarrassed  circumstances,  that 
he  had  been  an  agent  during  the  last  election  to  Sir  Christopher 
Hawkins,  and  they  then  went  on  to  state  different  declarations 
on  the  part  both  of  Sir  Christopher  Hawkins  and  Thomas, 
relative  to  this  matter,  in  which  the  former  had  used  threats, 
that  unless  the  defendant  would  come  over  to  his  party,  he  would 
dissolve  the  corporation,  &c.  It  further  appeared  that  Thomas 
had  been  admitted  a  freeman  subsequently  to  the  election  of 
Grylls  as  mayor,  although  he  had  been  elected  previously  to  that 
time. 

Warren,  Scarlett,  and  Casberd  shewed  cause : 

It  is  quite  clear  that  Trevethan  cannot  be  admitted  as  a  legal 
relator  in  this  Court.  For  it  appears  that  he  concurred  in  the 
election  of  Grylls.  Then  as  to  Thomas,  it  is  evident  that  he  is 
the  mere  agent  of  another  *person,  who  has  himself  no  right  i  *^*^  3 
whatever  to  apply  to  this  Court  for  a  qiw  warranto,  and  the 
circumstances  stated  are  so  strong,  and  full  of  suspicion,  that  the 
Court  will  not,  in  the  exercise  of  its  discreliion,  permit  Sir  C. 
Hawkins  to  do  that  by  the  agency  of  Thomas  which  he  cannot 
lawfully  do  himself.  Rex  v.  Cvdl%pp,\  Rex  v.  Stacey  X  Besides, 
Thomas  was  admitted  under  a  person  whose  title  depends  upon 
that  of  Grylls,  and  therefore  he  cannot  now  be  allowed  to 
impeach  his  own  title. 

(Abbott,  Ch.  J. :  He  was  elected  previously,  and  his  election 
gave  him  an  inchoate  right ;  then  if  his  admission  was  not  valid, 
he  has  a  better  claim  now  to  come  to  the  Court  to  apply  that  a 
legal  mayor  may  be  appointed,  and  that  he  himself  may  be 
legally  admitted.) 

Then  upon  the  merits  of  the  case,  it  is  to  be  observed,  that  the 

power  of  selection  given  to  the  freemen  is  an  advantage  which 

it  is  competent  for  them  legally  to  waive,  and  here  they  have 

t  6  T.  B.  603.  t  1  T.  E.  1. 
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The  KiKo     done  bo,  for  they  unanimoasly  elected  Grylls.    The  case  might 
TBstvNKN.    Ii&ve  been  different  if  any  persons  had  voted  for  Bogers. 

(Abbott,  Ch.  J. :  Although  there  is  great  weight  in  that 
observation,  yet  the  Court  would  not  on  that  account  omit  to 
make  this  rule  absolute,  because  it  is  not  fit  that  such  a  ques* 
tion  should  be  determined  on  motion.  On  the  other  point, 
however,  as  to  the  sufficiency  of  the  relators,  the  Court  wishes 
to  hear  the  other  side.) 

Pell,  Serjt.  and  Gaselee,  contra.     *     ♦     ♦ 

[  843  1  The  Court  held,  that  as  to  Trevethan,  his  having  concurred 

in  the  election  was  a  fatal  objection.  He  was  bound,  as  a 
corporator,  to  have  known  that  the  title  of  Bogers  to  the  office  of 
alderman  was  bad,  and  his  having  concurred  in  an  act  which 
depended  for  its  validity  upon  the  circumstance  of  Bogers  being 
at  that  time  an  alderman  prevents  him  from  now  having  the 
right  to  come  forward  and  impeach  that  title.  In  Rex  v.  Morris, 
the  relators  were  not  aware  of  the  fact,  at  the  time  of  the 
election ;  which  makes  all  the  difference ;  and  in  Rex  v.  Clarke,  \ 
they  were  not  present,  and  did  not  concur  at  the  time  of  the 
election.  The  principle  which  governs  these  cases  is  the 
acquiescence  of  the  relator  in  the  objectional  election  at  the 

[  •344  J  time.  *They  held,  therefore,  that  Trevethan  was  not  in  this  case 
a  good  relator.  Then  as  to  Thomas,  they  thought  that  the 
circumstances  stated  in  the  affidavits  were  so  strong  as  to  induce 
them  at  all  events  not  to  make  the  rule  absolute,  unless  both  he 
and  Sir  C.  Hawkins  would  make  further  affidavits  negativing  in 
express  terms  any  collusion  between  them  on  that  point;  for 
unless  Thomas  was  the  real  prosecutor  of  the  rule,  the  case  of 
Rex  V.  Cudlipp  was  an  authority  to  shew  that  it  must  be 
discharged. 

Rvle  accordingly  €nlarged,l  to  give  time  to  make  these 
further  affidavits. 

t  5  B.  B.  505  (1  East,  38).  chief  burgesses  of  Penrhyn.    Objec- 

)  Bex   T.    Hodge,     Quo   warranto     tion,  tiiat  there  was  not  a  sufficient 

against  the  defendant,  as  one  of  the     relator.    It  appeared  that  the  relator 
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Patent  for  *  *  a  new  or  improyed  method  of  drying  and  preparing  malt." 
In  the  specification  it  was  stated,  that  the  invention  consisted  in 
exposing  malt  previously  made  to  a  very  high  degree  of  heat :  but  it  did 
not  describe  any  new  machine  invented  for  that  purpose ;  nor  the  state, 
whether  moist  or  dry,  in  which  the  malt  was  originally  to  be  taken  for 
the  purpose  of  being  subjected  to  the  process ;  nor  the  utmost  degree  of 
heat  which  might  be  safely  used;  nor  the  length  of  time  to  be  employed; 
nor  the  exact  criterion  by  which  it  might  be  known  when  the  process 
was  accomplished :  Held,  that  the  patent  was  void ;  inasmuch  as,  1st, 
the  specification  was  not  sufficiently  precise ;  and  as,  2ndly,  the  patent 
appeared  to  be  for  a  different  thing  from  that  mentioned  in  the  specifica- 
tion. Held,  also,  that  as  the  word  **  malt  **  was  here  not  to  be  taken  in 
its  usual  sense,  viz.  of  an  article  used  in  the  brewing,  but  only  in  the 
colouring  of  beer,  that  in  the  patent  here  it  was  necessary  to  have  stated 
the  purpose  to  which  the  prepared  malt  was  to  be  applied,  and  to  have 
said  that  it  was  obtained  for  a  new  method  of  drying  and  preparing  malt 
to  be  used  in  the  colouring  of  beer. 

Qxiarey  Whether  a  patent  can  be  good  if  obtained  for  a  mere  process-^ 
to  be  carried  on  by  known  implements  or  elements  acting  upon  known 
substances;  inasmuch  as  the  word  ** manufacture,"  in  21  Jac.  c.  3, 
seems  rather  to  be  confined  either  to  some  new  article  or  to  some 
new  instrument,  or  part  of  an  instrument,  to  be  used  in  making  an 
article  previously  well  known :  And  held,  that  at  all  events  no  merely 
philosophical  or  abstract  principle  can  answer  to  that  word,  or  be  the 
subject  of  a  patent. 

Scire  facias  to  repeal  a  patent  obtained  by  the  defendant 
for  "  a  new  or  improved  method  of  drying  and  preparing  malt." 
At  the  trial  before  Abbott,  Ch.  J.  at  the  sittings  after  last 
Michaelmas  Term,  a  verdict  was  given  for  the  Crown.  The 
specification  was  as  follows:  "My  invention  consists  in  the 
heating  of  malt  to  400®  and  upwards  of  Fahrenheit's  thermome- 
ter, according  to  a  process  or  processes  hereafter  described,  and 
in  so  heating  it  that  the  greater  part  of  the  saccharine  and 
amylaceous  principles  of  the  grain  become  changed  into    a 

was  an  inhabitant  of  the  borough ;  the   relator ;     and   made   the   rule 

and  that  by  the  charter  the  govern-  absolute. 

ment  of  ^e  town,  and  of  all  the  t  The  case  shews  the  early  state  of 
people  therein,  was  vested  in   the  this  question.    The  doubt  is  resolved 
mayor   and   chief   burgesses.     The  in  the  affirmative  by  nimierous  sub- 
Court  thought  that  this  clause  of  the  sequent  cases. — B.  C. 
charter  gave  a  sufficient  interest  to 

B.R. — ^VOL.  XX.  H  H 
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The  Kiko  substance  resembling  gum  and  extractive  matter,  of  a  deep 
Whbbleb.  brown  colour,  readily  soluble  in  hot  or  cold  water."  It  then 
proceeded  to  state  several  modes  of  performing  this  operation ; 
one  of  which  was  by  a  cylindrical  iron  machine  like  a  coflfee- 
roaster,  which,  by  its  revolution,  prevented  the  malt,  when 
heated,  both  from  adhering  to  the  sides,  and  from  being 
carbonized  by  the  action  of  the  fire.  Another  apparatus  was  a 
revolving  hollow  iron  cylinder  with  a  screw-like  channel  in  it, 
[  'we  ]  along  which  the  malt  passed,  and  so  was  exposed  *in  continual 
motion  to  the  action  of  heat ;  and  it  then  added,  that  the  process 
might  also  be  performed  in  kilns  made  nearly  of  the  ordinary 
construction,  under  proper  management,  and  by  various  other 
contrivances.  The  time  necessary  to  produce  the  effect,  and  the 
proper  degree  of  heat  to  which  the  malt  was  to  be  exposed,  were 
also  stated  to  be  variable,  and  to  be  capable  of  being  easily  learnt 
by  experience,  the  colour  of  the  internal  part  of  the  prepared 
grain  affording  the  best  criterion.  Abbott,  Ch.  J.,  at  the  trial, 
thought  that  the  title  of  the  patent  shewed  that  it  was  obtained 
for  a  different  thing  than  that  stated  in  the  specification :  the 
patent  being  for  preparing  malt,  which  must  mean  making  it 
from  barley,  whereas  the  specification  appeared  to  be  for  drying 
malt  already  made.  He  also  thought  that  it  was  defective  in  not 
stating  the  purposes  to  which  the  article,  when  prepared,  was  to 
be  applied ;  and  that  the  specification  did  not  state  the  process 
with  sufficient  precision,  so  as  to  enable  other  persons  afterwards 
to  use  the  invention. 

Harrison,  on  the  fourth  day  of  this  Term,  moved  for  a  new 
trial,  on  the  ground  that  these  objections  were  not  sufficient  to 
destroy  the  patent.  Malt  is  completed  by  the  process  of  soaking 
the  barley,  and  thereby  producing  germination,  and  the  opera- 
tion of  drying  is  only  necessary  for  the  purpose  of  keeping  it. 
The  patent,  therefore,  which  states  that  it  is  for  a  new  method  of 
drying  and  preparing  malt,  obviously  means  that  it  is  to  be  taken 
in  the  state  of  malt  before  it  is  to  be  thus  dried  or  prepared  ;  and 
the  invention  here,  which  is  of  great  value  to  the  public  at  large, 
only  consists  in  giving  particular  qualities  to  malt  already 
[  *347  ]      existing.    Besides,    the    order    of    the    *  words    "  drying    and 
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preparing  "  also  shews  that  the  latter  cannot  be  used  here  in  the  The  Kiwo 
sense  of  making  malt  from  barley.  Then,  as  to  the  second  wusblbb. 
objection,  it  is  not  necessary  in  general  for  a  party  to  state  the 
object  to  which  the  thing  invented  is  to  be  applied,  and  still  less 
so  here.  For  here  the  invention  consists  in  a  new  mode  of 
preparing  a  well  known  article,  and  it  muat  be  presumed, 
therefore,  that  the  article,  when  prepared,  will  be  applied  to  the 
old  uses.  In  this  case  the  malt  is  used,  as  all  brown  malt  is,  for 
the  colouring  of  beer ;  and  the  great  advantage  is,  that  the  same 
object  is  obtained  with  a  less  quantity.  Then  as  to  the  objection 
that  the  specification  is  not  sufficiently  distinct  in  stating  all  the 
modes  of  effecting  the  process,  and  in  omitting  to  say  in  what 
state  the  malt  is  originally  to  be  taken,  whether  wet  or  dry,  it 
may  be  answered,  first,  that  it  is  sufficient  that  even  one  mode 
of  effecting  it  is  distinctly  pointed  out ;  and,  secondly,  that  it  is 
obvious  that  it  is  immaterial  whether  the  malt  be  taken  in  a  wet 
or  dry  state,  for  the  process  is  to  be  continued  as  far  as  400®  of 
heat,  and  it  is  well  known  that  at  212®  all  moisture  will  evapo- 
rate. It  was,  therefore,  wholly  unnecessary  to  state  that  circum- 
stance with  precision  in  the  specification.  And  the  Court  will  not, 
upon  light  grounds  or  trivial  mistakes,  set  aside  a  patent  which 
has  been  obtained  for  a  useful  and  valuable  invention. 

Ctir.  adv,  vulL 

Abbott,  Ch,  J.  now  delivered  the  opinion  of  the  Court  : 

We  have  taken  time  to  consider  of  this  case,  not  by  reason 
of  any  doubt  entertained  upon  the  motion,  but  in  order  that  the 
defendant,  whose  rights  will  probably  be  concluded  by  our 
judgment,  might  not  be  affected  *by  any  other  than  a  deliberate  [  *^^  1 
and  considered  opinion.  This  was  a  scire  facias  to  repeal  a 
patent,  granted  to  the  defendant,  for  what  is  called  in  the 
patent,  "  a  new  or  improved  method  of  drying  and  preparing 
malt."  The  patent  is  granted  under  several  conditions  and 
provisoes,  as  usual  in  such  cases,  and  amongst  others  a  proviso, 
that  if  the  defendant  shall  not  particularly  describe  and  ascertain 
the  nature  of  his  invention,  and  in  what  manner  the  same  is  to 
be  performed,  by  an  instrument  in  writing  under  his  hand  and 
seal,  to  be  enrolled  in  the  High  Court  of  Chancery  within  six 

H  H  2 
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Thb  Kiiro    calendar  months,  then  the  patent  shall  be  void.     Several  issues 
Whulbb.    were  taken  upon  the  record  of  the  scire  facws,  one  of  which  was 
upon  the  fact  of  the  enrolment  of  such  a  writing  (or  specification, 
as  it  is  commonly  called)  as  is  required  by  the  proviso.    The 
cause  was  tried  before  me  at  the  sittings  after  the  last  Term, 
when,  upon  reading  the  patent  and  specification,  (for  a  specifica- 
tion had  been  in  fact  enrolled,)  it  appeared  to  me  that  the 
proviso  had  not  been  complied  with  ;  and  this  question  arising 
upon    written  instruments,   and  being,  therefore,  properly   a 
question  of  law,  I  directed  the  jury  to  find  a  verdict  for  the 
Crown  upon  that  issue,  which  was  accordingly  done.    In  the 
present  Term  a  motion  was  made  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial  granted ;  and 
upon  this  motion  the  defendant  has  a  right  to  assume,  for  the 
present,  that  the  novelty  and  utility  of  his  invention  might  have 
been  established  by  proof ;  and  the  question  before  the  Court  is 
precisely  the  same  as  that  which  I  determined  at  Nisi  Prius,  and 
depends  entirely  upon  the  construction  and  effect  of  the  written 
[  '349  ]      instruments,  viz.  the  patent  and  specification.     *And  upon  this 
question  my  brothers  Batley  and  Holboyd  agree  with  me  in 
thinking,  that  our  decision  must  be  against  the  defendant.    My 
brother  Best  having  been  engaged  when  he  was  at  the  Bar  in 
some  of  the  earlier  stages  of  this  proceeding,  has  declined  taking 
any  part  in  our  deliberations.     The  language  in  which  the 
supposed  invention  is  described  in  a  patent  of  this  nature  is  the 
language  of  the  patentee  himself.    He  represents  to  the  Crown, 
that  he  has  invented  this  or  that  thing,  and  that  he  is  the  first 
and  sole  inventor  thereof,  &c. ;  and  the  Crown  yielding  to  his 
representation,  and  willing  to  give  encouragement  to  all  arts  and 
inventions  that  may  be  for  the  public  good,  grants  to  the  patentee 
the  sole  liberty  and  privilege  of  using  his  said  invention,  for  a 
certain  term,  under  the  conditions  before  noticed.    It  is  obvious, 
therefore,  that  if  the  patentee  has  not  invented  the  matter  or 
thing  of  which  he  represents  himself  to  be  the  inventor,  the 
consideration  of  the  royal  grant  fails,  and  the  grant  consequently 
becomes  void.    And  this  will  not  be  the  less  true,  if  it  should 
happen  that  the  patentee  has  invented  some  other  matter  or 
thing,  of  which,  upon  a  due  representation  thereof,  he  might 
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have  been  entitled  to  a  grant  of  the  exclusive  use.  It  is  well  Thb  Kisa 
known  that  the  granting  of  monopolies  was  restrained  by  the  ^vhbsleb. 
Stat.  21  Jac.  I.  c.  3,  to  the  sole  working  or  making  of  any 
manner  of  new  manufactures,  and  to  the  true  and  first  inventor 
of  such  manufactures.  Now  the  word  ''manufactures"  has 
been  generally  understood  to  denote  either  a  thing  made,  which 
is  useful  for  its  own  sake,  and  vendible  as  such,  as  a  medicine,  a 
Btove,  a  telescope,  and  many  others,  or  to  mean  an  engine  or 
instrument,  or  some  part  of  an  engine  or  instrument,  to  be 
^employed,  either  in  the  making  of  some  previously  known  article,  [  *S50  ] 
or  in  some  other  useful  purpose,  as  a  stocking-frame,  or  a  steam- 
-engine for  raising  water  from  mines.  Or  it  may  perhaps  extend 
also  to  a  new  process  to  be  carried  on  by  known  implements,  or 
elements,  acting  upon  known  substances,  and  ultimately 
producing  some  other  known  substance,  but  producing  it  in  a 
cheaper  or  more  expeditious  manner,  or  of  a  better  and  more 
useful  kind.  But  no  merely  philosophical  or  abstract  principle 
4ian  answer  to  the  word  manufactures.  Something  of  a  corporeal 
and  substantial  nature,  something  that  can  be  made  by  man 
irom  the  matters  subjected  to  his  art  and  skill,  or  at  the  least 
some  new  mode  of  employing  practically  his  art  and  skill,  is 
requisite  to  satisfy  this  word.  A  person,  therefore,  who  applies 
to  the  Crown  for  a  patent,  may  represent  himself  to  be  the 
inventor  of  some  new  thing,  or  of  some  new  engine  or 
instrument.  And  in  the  latter  case  he  may  represent  himself  to 
be  the  inventor  of  a  new  method  of  accomplishing  that  object, 
which  is  to  be  accomplished  by  his  new  engine  or  instrument,  as 
was  the  case  of  Watt's  patent,  Hornblower  v.  Botiltony\  in  which 
lie  represented  himself  to  be  the  inventor  of  a  new  method  of 
lessening  the  consumption  of  steam  and  fuel  in  fire  engines,  and 
by  his  specification  he  described  certain  parts  to  be  used  in  the 
construction  of  fire  engines.  Or  supposing  a  new  process  to  be 
the  lawful  subject  of  a  patent,  he  may  represent  himself  to  be  the 
inventor  of  a  new  process,  in  which  case  it  should  seem,  that  the 
word  "method"  may  be  properly  used  as  synonymous  with 
process.  The  language  of  the  patent  may  be  explained  and 
xeduced  to  certainty  by  the  specification  ;  but  the  patent  must 
t  3  B.  E.  439,  474  (8  T.  E.  95). 
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Ths  Knra    *not  represent  the  party  to  be  the  inventor  of  one  thing,  and  the 

Whulol    specification  shew  him  to  be  the  inventor  of  another ;  becaase, 

[  *36i  ]      perhaps,  if  he  had  represented  himself  as  the  inventor  of  that 

other,  it  might  have  been  well  known  that  the  thing  was  of  no 

use,  or  was  in  common  use,  and  he  might  not  have  obtained  a 

grant  as  the  inventor  of  it. 

Now  to  apply  these  general  principles  to  the  patent  and 
specification  before  us.  The  defendant  has  represented  himself 
to  the  Crown  to  be  the  inventor  ''  of  a  new  or  improved  method 
of  drying  and  preparing  malt."  Malt  was  an  article  of  common 
use  before  the  granting  of  this  patent,  possessing  qualities  long 
and  well  known,  and  prepared  or  made  by  a  process  practised  for 
many  years,  of  which  drying  was  one  of  the  last  stages.  And 
it  is,  in  our  opinion,  impossible  to  read  this  patent,  without 
supposing  the  patentee  to  claim  the  merit  of  having  invented 
some  new  or  improved  method  either  of  organ  or  process,  of 
preparing  or  at  least  of  drying  this  old  and  well  known  article. 
Then  has  the  patentee  by  his  specification  shewn  himself  to  be 
the  inventor  of  any  method  of  drying  or  preparing  this  well 
known  article?  For  this  we  are  to  look  at  the  specification;  and 
we  there  find  that  he  claims  to  be  the  inventor,  not  of  a  method 
of  drying  or  preparing  this  well  known  article,  but  of  a  method 
of  giving  to  it,  when  previously  prepared,  some  qualities  which 
it  did  not  possess  before,  or  which  it  possessed  only  in  a  very 
slight  degree,  namely,  the  qualities  of  being  soluble  in  water,  and 
colouring  the  liquor  in  which  it  shall  be  dissolved,  which  latter 
is  the  object  in  view.  And  this  is  to  be  effected  by  a  second  and 
[  *362  ]  additional  process,  the  application  of  a  very  '^high  degree  of 
heat.  We  think  the  invention  mentioned  in  this  specification  so 
entirely  different  from  that  mentioned  in  the  patent,  as  that  the 
latter  (if  any  such  there  be)  remains  wholly  undescribed  and 
unspecified,  and  consequently  that  the  issue  could  not  be  found 
for  the  defendant.  It  was  contended  that  this  process  was  in 
truth  a  preparation  of  malt  to  answer  a  particular  purpose,  and 
that  the  purpose  need  not  be  noticed  in  the  grant.  It  may  be 
true  in  general  that  the  purpose  need  not  be  mentioned  in  the 
grant ;  but  if  in  any  particular  case  the  mention  of  the  purpose 
be  necessary  to  explain  the  words  previously  used,  to  shew  that 
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they  were  not  used  in  their  ordinary  and  obvious  sense,  but  in  a    The  Kiko 

sense  limited  and  confined  to  that  particular  purpose ;  in  such  a    wheeleb. 

case,  we  think,  the  purpose  ought  to  be  mentioned.     In  this 

case,  if  the  patentee  had  represented  himself  to  be  the  inventor 

of  a  method  of  preparing  malt,  for  the  purpose  of  colouring  beer 

and  porter,  every  person  who  read  his  representation  would 

understand,  that  the  malt  prepared  according  to  his  method  was 

not  intended  to  answer  the  common  and  known  purposes  of  that 

article,  viz.  the  brewing  of  beer,  but  was  intended  only  for  the 

special  and  particular  purpose  of  colouring  the  liquor,  and  to  be 

used  in  addition  to  common  malt.    But,  as  we  have  before 

intimated,  we  think  no  person  could  conjecture  that  to  be  the 

object  of  the  invention  mentioned  in  this  patent.   This  being  our 

opinion,  it  is  unnecessary  to  say,  whether  or  not  a  patent  for  a 

new  method  of  drying  and  preparing  malt  for  the  colouring  of 

beer,  might  be  good  as  a  patent  for  the  manufacture,  that  is,  for 

the  malt  so  dried  and  prepared,  if  followed  by  a   sufficient 

specification,  which  it  probably  might  be :  *nor  is  it  necessary  to      C  *^^^  ] 

notice  at  any  length  the  apparent  defects  in  the  specification 

accompanying  the  present  patent.    It  was  argued  that  the  term 

'^malt  "  is  applied  to  the  grain  as  soon  as  it  has  germinated  by 

the  effect  of  moisture,  and  before  it  has  been  dried ;  that  malt  in 

that   state  might  be  taken  and   used  for  the  objects  of  the 

defendant's  invention;  and  that  as  these  were  to  be  accomplished 

by  heat,  his  was  an  invention  for  drying  malt.     But  if  this  were 

so,  then  the  specification  would  be  defective  in  not  informing  the 

reader  that  the  malt  to  be  used  for  the  intended  object  might  or 

ought  to  be  taken  in  that  state,  and  in  leaving  him  to  discover 

by  experiment,  whether  it  should  be  taken  in  that  state,  or  after 

drying,  which  according  to  the  most  common  use  of  the  word 

malt  he  might  very  reasonably  suppose. 

Again,  this  is  a  patent  for  the  invention  of  a  method,  that  is, 
of  an  engine,  instrument,  or  organ,  to  be  used  for  the  accom- 
plishment of  some  purpose ;  or  at  least  of  a  process  to  be  so 
used.  The  patentee  does  not  profess  to  be  the  inventor  of  any 
engine,  instrument,  or  organ  :  he  says,  that  a  coffee  roaster,  or  a 
kiln,  or  any  thing  by  which  the  grains  may  be  kept  in  motion 
during  their  exposure  to  the  requisite  degree  of  heat,  may  be 
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The  Kino  used.  Neither  has  he  described  any  certain  or  precise  process, 
Whkbler.  which,  admitting  that  there  may  be  a  patent  for  a  process  only, 
ought  unquestionably  to  be  done.  He  does  not  mention  the 
state  in  which  the  malt  is  to  be  taken,  for  the  purpose  of 
undergoing  the  process,  whether  in  a  moist  or  dry  state  as  was 
before  noticed ;  he  does  not  say,  what  heat  beyond  four  hundred 
degrees  of  Fahrenheit  may  be  used;  he  does  not  furnish  the 
[  *364  ]  operator  with  any  means  of  knowing  when  he  has  *this  degree 
of  heat ;  he  does  not  say,  during  what  length  of  time  the  process 
is  to  be  continued,  but  contents  himself  with  saying,  that  ''  the 
proper  degree  of  heat,  and  time  of  exposure,  will  be  easily 
learned  by  experience,  the  colour  of  the  internal  part  of  the 
prepared  grain  affording  the  best  criterion ; "  not  even  mentioning 
what  the  colour  is,  which  is  to  be  the  criterion.  A  specification 
which  casts  upon  the  pubUc  the  expense  and  labour  of  experiment 
and  trial  is  undoubtedly  bad.  If  it  be  said,  that  all  these 
matters  will  be  well  or  easily  known  to  a  person  of  competent 
skill,  (and  to  such  only  the  patentee  may  be  allowed  to  address 
himself,)  then  the  inventor  will  not  in  reality  have  given  any 
useful  or  valuable  information  to  the  public ;  so  that  in  either 
way  of  viewing  the  case,  there  is  either  no  certain  and  clear 
process  described,  or  the  process  described  is  such  as  might 
be  practised  without  the  assistance  of  the  patentee.  For  these 
reasons,  we  think  the  direction  at  Nisi  Prius  was  right,  and 
consequently  that  no  rule  should  be  granted. 

Rude  re/used. 


1819.  M0KEI8    V.    HUNT. 

^^'^  (2  Bam.  &  Aid.  355—356.) 

[  ^^  ]  Practice.    Judgment  signed  after  a  siunmons  for  further  time  to 

plead  is  returnable,  is  irregular,  t 

Thb  rule  to  plead  expired  on  Saturday,  the  16th  January. 
On  that  day  two  summonses  were  taken  out  and  served  in  the 
evening,  for  further  time  to  plead,  and  for  better  particulars, 

t  This  case  may  possibly  be  still  of  the  Court  under  O.  27,  B.  15  ; 
useful,  in  reference  to  the  discretion      and  O.  64,  B.  7  of  B.  S.  G. — ^B.  C. 
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returnable  on  Monday,  the  18th,  at  eleven  o'clock  ;  the  plaintifTs       mobbib 
attorney  did  not  attend  the  summonses,   and  on  Monday  at        hunt. 
three  o'clock  *signed  judgment.    A  rule  7ii8i  having  been  obtained       [  'sse  ] 
for  setting  aside  this  judgment,  for  irregularity,  the  Court,  after 
hearing  Scarlett  and   Smedley  against  the  rule,  held  that  the 
judgment  was  irregular,  not  having  been  actually  signed  till  after 
the  summons  was  returnable ;    and  they  said  that  this  was 
distinguishable  from  Calze  v.  Lord  Lyttleton,\  where  the  judg- 
ment was  signed  before  the  summons  was  returnable,  and  the 

Rule  was  therefore  made  absolute. 


BIRKETT  V.  WILLAN  and  Others.  i819. 

(2  Bam.  &  Aid.  356—360.)  ^^*- 

A  carrier  is  liable  for  gross  negligence,  although  the  goods  are  above         [  ^^^  ] 
the  yalue  mentioned  in  his  public  notice,  and  although  they  are  not 
specially  entered  and  insured. 

Action  by  the  plaintiffs  against  the  defendants,  as  proprietors 
of  the  London  and  Exeter  coach,  to  recover  the  value  of  a  box  of 
cochineal,  sent  by  their  coach  to  Exeter.  At  the  trial  before 
Abbott,  J.  at  the  London  sittings  after  last  Trinity  Term,  it 
appeared  in  evidence,  that  the  plaintiffs,  who  were  wholesale 
druggists  in  London,  on  the  1st  of  March,  1817,  had  received  a 
letter,  dated  Exeter,  subscribed  **  J.  Worthy,"  desiring  them  to 
send  to  him  at  Exeter  sixty-five  pounds  of  cochineal.  The 
plaintiffs  having  had  dealings  with  a  person  of  the  name  of 
Jonathan  Worthy,  residing  at  Exeter,  packed  up  the  cochineal, 
and  directed  it  to  "  J.  Worthy,  Exeter."  Their  porter  took  it  to 
the  defendant's  coach-office,  where  a  receipt  was  given  by  the 
book-keeper  for  the  box  in  question  described  as  a  box  of 
cochineal,  and  on  the  same  day  the  plaintiffs  wrote  to  their 
correspondent  Mr.  Worthy,  informing  him  that  they  had 
executed  his  order.  The  coach  *reached  Exeter  on  a  Saturday,  [  '367  ] 
and  on  that  evening  a  man  enquired  at  the  office,  if  a  box  had 

t  2  Black.  954. 
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BiBKETT  arrived  for  Mr.  Worthy,  and  apon  being  answered  that  sach  a 
Wn^LAK.  ^^  ^^^  arrived,  he  asked  what  the  price  of  the  carriage  was, 
and  whether  he  might  have  it  on  the  next  day,  the  answer  given 
was,  that  the  price  was  16s.  6(2.,  and  that  parcels  were  never  sent 
oat  on  a  Sonday,  but  that  by  sending  for  it,  he  might  have  it. 
A  labouring  man  standing  near  the  inn  on  Sunday  night  was 
accosted  by  a  stranger,  and  promised  6d.  if  he  would  fetch  from 
the  office  a  box  directed  for  Mr.  Worthy.  Upon  his  assenting, 
16«.  6d.  was  given  him  to  pay  for  the  carriage,  and  he  went  to 
the  office  and  asked  for  Mr.  Worthy's  box.  Upon  the  book- 
keeper's asking  who  had  sent  him,  he  replied,  he  did  not  know 
the  person,  but  it  was  a  man  in  the  street ;  the  book-keeper  said 
he  had  two  packages  for  Mr.  Worthy,  the  one  a  box,  the  other  a 
small  parcel ;  the  man  said  that  he  had  only  money  to  pay  for 
the  box,  but  that  he  would  ask  the  person  who  had  sent  him,  for 
money  to  pay  for  the  parcel  also,  and  on  his  going  out  of  the 
office  and  so  doing,  the  other  told  him  he  would  only  have  the 
box  then,  and  would  leave  the  parcel  till  the  following  day. 
The  book-keeper  then  delivered  the  box  to  the  man  who  had 
applied  for  it,  and  the  latter  delivered  it  to  the  stranger  who  had 
employed  him.  It  was  proved  that  the  letter  of  order  was  not 
written  by  Worthy,  the  correspondent  of  the  plaintiffs.  It 
was  further  proved,  that  at  the  coach-office  of  the  defendants  in 
London,  where  the  box  was  delivered,  there  was  affixed  a  public 
notice,  ''  that  the  proprietors  would  not  be  answerable  for  any 
package  of  more  than  5Z.  value,  if  lost  or  damaged,  unless  the 
same  be  specified,  and  insurance  paid  over  and  above  the 
[•868]  common  carriage;"  but  the  porter  *who  carried  the  parcel  to 
the  office,  swore  that  he  did  not  see  the  notice,  and  it  was  not 
proved  that  the  plaintiff  himself  had  any  knowledge  of  the 
contents  of  such  notice.  Upon  these  facts,  the  learned  Judge 
directed  the  jury  first,  that  if  they  believed  the  plaintiff  knew  the 
contents  of  the  notice,  that  they  should  find  a  verdict  for  the 
defendants;  but,  secondly,  if  they  did  not  believe  that  the 
plaintiff  was  acquainted  with  the  terms  of  the  notice,  that  then 
they  should  consider  in  this  case  whether  there  had  been  any 
want  of  care  in  the  defendants  having  delivered  the  parcel  to  the 
person  who  came  for  it ;  he  added  that  if  a  parcel  was  directed 
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to  a  person  generally,  in  such  a  place  as  Exeter,  without  Birkbtt 
specifying  his  place  of  abode,  the  carrier  was  not  bound  to  carry  wuAJot. 
that  parcel  to  any  place,  but  he  would  fully  discharge  his  duty 
by  delivering  it  at  his  ofl&ce,  to  any  person  coming  from  the 
person  to  whom  it  was  so  directed,  or  whom  he  might  reasonably 
suppose  to  come  from  that  person  ;  and  he  left  it  to  the  jury  to 
say,  whether,  under  the  circumstances  proved,  the  defendant  had 
reasonable  ground  for  thinking  that  the  man  to  whom  he  did 
deliver  the  parcel  came  from  the  person  to  whom  it  was 
directed.     The  jury  found  a  verdict  for  the  defendants. 

A  rule  nisi  for  a  new  trial  had  been  obtained  by  Marryat, 
on  the  ground  that  the  jury  had  been  directed  to  find  a  verdict 
for  the  defendants,  if  they  thought  the  plaintiff  was  acquainted 
with  the  terms  of  the  notice,  and  if,  2ndly,  the  defendants 
had  not  taken  due  care ;  whereas,  assuming  that  the  defendants 
were  guilty  of  gross  negligence,  the  defendants  were  still  liable, 
notwithstanding  their  notice ;  and  therefore  *the  two  questions  [  *369  ] 
ought  to  have  been  left  distinctly  and  separately  to  the  jury. 
And  now, 

Scarlett,  Oumey,  Gaselee,  and  Tindal,  shewed  cause  against 
the  rule : 

By  the  express  terms  of  the  notice  the  defendants  are  not  to  be 
liable  for  any  package  above  51.  value,  unless  specified,  and  an 
insurance  be  paid ;  and  assuming,  therefore,  that  the  jury  were 
of  opinion  that  the  plaintiffs  were  acquainted  with  the  terms  of 
the  notice,  the  verdict  found  for  the  defendants  was  right.  The 
case  of  Beck  v.  Evans  t  was  an  instance  of  very  gross  negligence, 
and  even  the  authority  of  that  case  has  been  considerably  shaken 
by  a  later  decision  in  the  Court  of  Exchequer,  of  Levi  v. 
Waterhouse.l 

Marryat,  Comyn,  and  R.  B,  Comyn,  contra  : 

Assuming  that  the  plaintiffs  in  this  case  were  acquainted  with 
the  contents  of  the  notice,  still  as  the  defendants  received  a  box 
of  cochineal,  with  the  contents  and  value  of  which  they  were 

t  14  B.  B.  340  (16  East,  244).  %  16  E.  E.  720  (1  Price,  280). 
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btbkbtt  acquainted,  they  are  not  discharged  from  their  responsibility,  if 
WiLLAv.  ^^^7  hhwe  been  guilty  of  gross  negligence.  Beck  v.  Evans  is  an 
authority  in  point :  there  the  carrier  had  received  a  cask  of 
brandy  which  leaked  on  the  road,  and  the  leak  having  been 
pointed  out  to  the  carrier's  servant,  he  suffered  it  to  continue,  ajid 
a  considerable  quantity  of  brandy  was  lost.  In  that  case, 
although  a  notice  similar  to  the  present  was  given,  still  the 
carriers  were  held  responsible,  because  the  loss  accrued  from 
their  own  negligence ;  and  the  late  case  of  Bodenham  v.  Bennett ^^^ 
[  *860  ]  in  *the  Exchequer,  is  a  strong  authority  to  shew  that  this  is 
what  the  law  calls  gross  negligence.  And  there.  Wood,  B. 
speaking  of  these  notices,  says,  ''  These  special  conditions  were 
introduced  for  the  purpose  of  protecting  carriers  from  extra- 
ordinary events,  but  they  were  not  meant  to  exempt  them  from  due 
and  ordinary  care ;  "  besides,  this  case  does  not  come  within  the 
terms  of  the  notice,  for  here  the  box  was  not  lost  or  damaged,  bat 
it  was  mis-delivered. 

Abbott,  Gh.  J. : 

I  certainly  thought  at  the  trial,  that  supposing  the  plaintiffs  to 
have  been  acquainted  with  the  terms  of  the  notice,  this  was  not 
8uch  a  case  of  gross  negligence  as  would  throw  the  onus  of 
responsibility  on  the  carrier.  Upon  consideration,  however,  I 
am  not  so  clear  upon  that  point.  The  case  of  Bodenham  v. 
Bennett,  in  the  Exchequer,  is  an  authority  the  other  way ;  and 
upon  the  whole,  I  think  there  should  be  a  new  trial.  I 

Rule  absolute. 
t  78  E.  E.  686  (4  Price,  31).        J  See  WilMn  v.  Freeman,  3  Camp.  527. 
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DOE,  DEM.  EOBEETS  v.  EOBEETS,  Widow.  1819. 

(2  Bam.  &  Aid.  367—370.)  [  367  ] 

No  man  can  be  allowed  to  allege  his  own  fraud  to  avoid  his  own  deed; 
and,  therefore,  where  a  deed  of  conveyance  of  an  estate  from  one 
brother  to  another  was  executed  to  give  the  latter  a  colourable  qualifica- 
tion to  kill  game  :  Held  that,  as  against  the  parties  to  the  deed,  it  was 
valid,  and  was  sufficient  to  support  an  ejectment  for  the  premises. 

Ejectment  for  certain  premises,  situate  in  the  county  of 
Worcester.  At  the  trial  at  the  last  Assizes  for  that  county, 
before  Garrow,  B.,  the  plaintiff  rested  his  case  on  a  deed, 
executed  August  1st,  1817,  by  which  George  Roberts,  the 
husband  of  the  defendant,  had  conveyed  the  premises  in  question 
to  him ;  and  the  only  question  was,  as  to  the  validity  of  this 
deed.  The  solicitor  who  had  prepared  the  deed  proved  its 
execution.  On  his  cross-examination,  he  said  he  had  received 
instructions  from  both  parties,  who  were  brothers,  to  prepare  it. 
That  the  avowed  object  was  to  give  the  present  plaintiff  a 
colourable  qualification  to  kill  game,  and  to  get  rid  of  an  informa- 
tion then  pending  against  him.  That  he  told  George  that  it 
was  a  ^dangerous  deed  for  him  to  execute,  but  he  said  he  could  [  *868  ] 
trust  his  brother.  The  title  deeds  were  retained  by  George  in 
his  own  possession.  It  was  objected,  that  this  evidence  was  not 
receivable ;  that  a  party  could  not  avoid  his  own  deed  by  shew- 
ing fraud,  to  which  he  was  himself  a  party.  The  learned  Judge 
received  the  evidence,  and  the  defendant  had  a  verdict.  A  rule 
nisi  having  been  obtained  in  last  Michaelmas  Term  for  setting 
aside  this  verdict, 

Puller  and  Campbell  now  shewed  cause  : 

They  relied  on  the  case  of  Platamone  v.  Staple ^\  where  an 
injunction  was  obtained  to  restrain  the  defendant  from  suing  on 
a  rent-charge,  granted  for  the  purpose  of  a  qualification  to  sit  in 
Parliament.  In  Birch  v.  Blagravel  the  conveyance  was  to  avoid 
being  sheriff  of  London ;  and  it  was  held,  that  it  was  wholly 
inoperative  :  and  Ward  v.  Lants^  is  to  the  same  effect. 

Jervis  and  Peake,  contra,  were  stopped  by  the  Court. 
t  G.  Coop.  250.  X  Amb.  264.  §  Piw.  in  Ch.  182. 
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Doe,  dem.     Abbott,  Ch.  J. : 

BOBBBTB, 

r.  There  is  no  doubt  in  this  case.    The  plaintiff,  at  the  trial, 

produced  a  proper  deed  of  conveyance,  and  proved  its  execution, 
and  by  that  he  established  his  title  to  the  premises.  The 
defendant  endeavoured  to  defeat  this,  by  shewing  that  the  deed 
was  delivered  for  the  fraudulent  purpose  of  giving  to  the  plaintiff 
a  colourable  qualification  to  kill  game;  but  in  the  case  of 
Montejiori  v.  Montefiori,^  Lord  Mansfield  expressly  said,  "that 
no  man  shall  set  up  his  own  iniquity  as  a  defence,  any  more  than 
as  a  cause  of  action."  Here  that  is  attempted  to  be  done ;  but 
t  *se9  ]  the  *defendant  cannot  be  allowed  to  be  heard  upon  this  matter. 
The  case  is  quite  different  from  those  which  have  been  cited. 
In  the  two  latter,  the  fraudulent  deed  was  never  delivered ;  and 
in  the  case  of  Platamone  v.  Staple,  the  party  might  very  likely 
have  intended  to  give  a  rent-charge,  only  in  the  event  of  the 
defendant  becoming  a  member  of  Parliament,  and  the  Court 
might  very  properly  have  decided  that  case,  on  the  ground  that 
that  object  had  failed.  On  the  authority,  however,  of  Montefiori 
V.  Montefioriff  which  is  expressly  in  point,  I  think  that  there 
ought  to  be  a  new  trial. 

Batlby,  J. : 

There  is  no  doubt,  that  where  two  persons  agree  to  commit 
a  fraud,  neither  of  them  can  expect  any  assistance  from  a  court 
of  law,  to  relieve  him  against  the  consequences  of  it.  This 
defence  ought  to  have  had  no  weight.  By  the  production  of  the 
deed,  the  plaintiff  established  sl  primd  facie  title;  and  we  cannot 
allow  the  defendant  to  be  heard  in  a  court  of  justice  to  say,  that 
his  own  deed  is  to  be  avoided  by  his  own  fraud.  The  cases  are 
very  distinguishable  from  this.  In  Birch  v.  Blagrave,  Lord 
Hakdwicke  expressly  puts  it  on  the  ground  not  of  fraud  but  of 
mistake ;  and  in  Platamone  v.  Staple^  the  deed  was  executed  for 
a  special  purpose,  which  never  took  effect.  There  must  therefore, 
be  a  new  trial. 

HOLROYD,  J. : 

A  deed  may  be  avoided  on  the  ground  of  fraud,  but  then  the 
t  1  Black.  363. 
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objection  must  come  from  a  person  neither  party  nor  privy  to  it,     Doe,  dem. 
for  no  man  can  allege  his  own  fraud,  in  order  to  invalidate  his  v, 

own  deed.  The  case  of  Hawes  v.  Lead^r\  is  also  in  point. 
♦There  it  was  held  upon  a  plea  of  the  statute  of  13  Eliz.  to  a  [  *37o  ] 
deed,  that  the  defendant  was  not  such  a  person  as  could  plead 
that  plea  ;  and  this  reason  is  given,  that  the  statute  makes  the 
deed  void  as  against  the  creditor,  but  not  as  against  the  party 
himself,  his  executors  or  administrators,  for  as  against  them  it 
remains  a  good  deed  of  gift.  That  case,  therefore,  as  well  as  the 
one  in  Blackstone,  proves  that  the  estate  passed  by  the  execution 
of  this  deed;  and  that  until  a  re-conveyance  takes  place,  the 
plaintiff  is  entitled  to  the  possession  of  it. 

Best,  J. : 

There  is  only  one  case,  that  of  fraud,  where  a  deed  can  be 

avoided  by  parol  testimony,  but  that  cannot  be  done  where  both 

the  parties  to  the  deed  are  implicated  in  the  fraud.    Here  they 

were  both  guilty  of  an  indictable  conspiracy,  in  endeavouring,  by 

this  fraudulent  transaction,  to  get  rid  of  the  information  then 

pending  against   the  plaintiff.     The  most  favourable  way  in 

which  this  case  could  be  put  for  the  defendant  would  be  to  say 

that  this  was  a  voluntary  conveyance ;  but  even  then  it  would  be 

good.     I  am  therefore  of  opinion  that  there  must  be  a  new 

trial. 

Rule  absolute. 

t  Cro.  Jac.  270 ;  Yelv.  196. 
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1819.       THE  KING  V.  THE  INHABITANTS  of  TWYNING, 

IN    GL0UCESTER8HIRE.t 

t  *^  ^  (2  Barn.  &  Aid.  386—390.) 

The  law  always  presumee  against  the  commission  of  crime;  and, 
therefore,  where  a  woman,  twelve  months  after  her  first  husband  was 
last  heard  of,  married  a  second  husband,  and  had  children  by  him ;  held, 
on  appeal,  that  the  Sessions  did  right  in  presuming  prim4 /arte  that  the 
first  husband  was  dead  at  the  time  of  the  second  marriage ;  and  that  it 
was  incimibent  on  the  party  objecting  to  the  second  marriage  to  give 
some  proof  that  the  first  husband  was  then  alive. 

Two  JuBtices  removed  Mary  Bums,  the  wife  of  Francis  Bums, 
an  Irishman,  then  absent,  and  James  and  Ann  her  children, 
from  the  township  of  Manchester  to  the  parish  of  Twyning  in 
the  county  of  Gloucester.  The  Sessions,  on  appeal,  confirmed 
the  order,  subject  to  the  opinion  of  the  Court  of  King's  Bench 
upon  the  following  case ; 

About  seven  years  ago,  the  pauper  Mary  Burns  intermarried 
with  one  Richard  Winter,  with  whom  she  lived  a  few  months, 
when  he  enlisted  for  a  soldier,  went  abroad  on  foreign  service, 
and  has  never  been  heard  of  since.  In  a  little  more  than  twelve 
months  after  his  departure,  the  pauper  Mary,  being  then  settled 
in  Twyning,  intermarried  with  the  said  Francis  Bums,  with  whom 
she  has  cohabited  from  the  time  of  such  marriage  to  the  present 
period;  the  children  mentioned  in  the  order  of  removal  were 
bom  during  such  cohabitation,  and  are  the  children  of  the  said 
Francis  Burns.  One  of  them  was  born  in  the  parish  of 
Tewkesbury,  and  the  other  in  a  parish  of  the  city  of  Worcester. 
On  the  part  of  the  appellants  it  was  contended,  that  the  respon- 
dents ought  further  to  have  proved  the  death  of  Richard  Winter 
prior  to  the  marriage  with  Francis  Bums,  and  that  in  the 
absence  of  such  proof,  the  presumption  of  law  was,  that  he 
was  then  alive,  and  that  consequently  the  children  must  be 

t  The  judgments  of  Batley,  J.  As  to  general  presumption,  see  L*  re 

and  Bbst,  J.,  are  criticized  by  Lord  Pheji^a  trusts  (1870)  L.  R.  5Ch.  139, 

Denhait,  Ch.  J.  in  B.  v.  Harhorne  150 ;  and  as  to  conviction  for  bigamy 

(1835)  2  Ad.  &  El.  5^0,  544,  as  per-  see  R.  y.  Lumley  (1869)  L.  R.  1  C.  C. 

hapslaying  down  too  wide  a  principle.  R.  196,  198;  B.  y.  Tolson  (1889)  23 

But  in  that  case  there  was  evidence  Q.  B.  D.  168,  58  L.  J.  M.  C.  97.~ 

of  a  recent  letter  from  the  husband.  B.  G. 
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considered  as  illegitimate,  and  settled  where  bom,  and  that  as  to     ^^  kiko 
them,  the  order  ought  to  be  set  aside.  inhabitants  of 

The    Sessions  were   of   opinion,  that    there    was  suflSoient     ^^J^^' 
evidence  of  the  non-access  of  Richard  Winter,  and  that  the 
burthen  of  proof  lay  upon  the  appellants,  to  shew  that  he  was 
alive  at  the  time  of  the  second  marriage,  and  confirmed  the 
order. 

W,  D.  Evans  in  support  of  the  order  : 

The  only  question  is,  whether  this  was  not  a  matter  of  fact, 
which  the  Sessions  were  warranted  in  determining.  The  pre- 
sumption must  in  all  cases  be  against  the  commission  of  a  crime, 
and  here,  unless  the  Sessions  were  right,  the  woman  must  have 
been  guilty  of  bigamy ;  and  he  cited  WiUiams  v.  The  East  India 
Company. \ 

Nolan  and  CoUman,  contrh  : 

Some  evidence  must  undoubtedly  be  given  to  negative  the 
presumption  that  no  crime  has  been  committed.  But  the 
question  is,  whether  that  evidence  has  not  been  given  in  this 
case.  The  Court  have  to  consider,  not  what  the  presumption 
now  is,  as  to  the  death  of  the  first  husband,  but  what  it  was  at 
the  time  of  the  second  marriage.  Now  that  was  within  less  than 
twelve  months  after  the  husband's  departure.  It  is  laid  down  in 
the  books,  that  the  presumption  of  life  continues  till  seven  years 
have  elapsed  after  the  party  has  been  heard  of.  Doe  d.  Oeorge  v. 
Jesson^X  Hopewell  v.  De  Pinna.%  Till  that  time  has  expired,  the 
presumption  of  life  continues,  and  in  Wilson  v.  Hodges^\  it  was 
laid  down  that  the  proof  lies  on  the  party  asserting  the  death. 
Here,  therefore,  it  was  necessary  for  the  party  who  asserted  *the  [  *8M  ] 
validity  of  the  second  marriage,  to  prove  the  death  of  the  first 
husband,  which  was  not  done,  and  if  the  Sessions  are  right  in 
this  case,  there  will  be  no  limit  at  all,  for  if  a  woman  marries  the 
week  after  her  husband's  departure  it  will  equally  follow,  that  the 
marriage  is  valid.  This  is  not  like  the  case  of  bigamy,  but  is 
only  a  civil  suit  between  two  parishes. 

t  6  &.  B.  589  (3  East,  192).  §  2  Camp.  113. 

t  8  E.  B.  408  (6  East,  80).  ||  6  B.  B.  427  (2  East,  312). 
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Tdb  Kiko    BatIiBTi  J. : 

«. 
Inhabit>nt>of      It  is  not  necessary  for  the  Court  in  this  case,  to  impagn  the 

authority  of  the  cases  which^  have  been  cited,  nor  to  vary  the 
ordinary  presumption  which  exists  both  in  civil  and  criminal 
cases :    for  this  is  a  case  of  conflicting  presumptions,  and  the 
question  is,  which  is  to  prevail.    The  law  presumes  the  continua- 
tion of  life,  but  it  also  presumes  against  the  commission  of 
crimes,  and  that  even  in  civil  cases,  until  the  contrary  be  proved. 
The  case  of  WiUiams  v.  Ecut  India  Company,^  decided  that  the 
onus  probandi  lay  in  such  cases  on  the  opposite  side.    For  there, 
in  an  ordinary  case,  it  would  have  been  the  duty  of  the  defen- 
dants to  have  proved  the  notice ;  but  the  Court  held,  that  inas- 
much as  the  delivery  of  the  combustible  matter  without  notice 
would  have  been  a  crime  in  the  party  delivering  it,  it  became 
necessary  for  the  plaintiff  to  prove  that  no  such  notice  had  been 
given.    And  in  Rex  v.  Hawkins,  I  where  the  objection  was,  that 
the  defendant  had  not  taken  the  sacrament  within  the  year,  and 
it  was  said  in  answer,  non  constat  that  the  other  party  had  not 
equally  omitted  to  do  so,  the  Court  held,  that  the  presumption 
t  *8S0  ]      was,  that  he  had  conformed  to  the  law.    *The  cases  cited  only 
shew,  when  the  presumption  of  life  ceases,  even  where  there  is 
no  conflicting  presumption.    The  facts  of  this  case  are,  that  there 
is  a  marriage  of  the  pauper  with  Francis  Bums,  which  is  prima 
facie  valid,  but  the  year  before  that  took  place,  she  was  the  wife 
of  Bichard  Winter,  a^d  if  he  was  alive  at  the  time  of  the  second 
marriage,  it  was  illegal,  and  she  was  guilty  of  bigamy.    But  are 
we  to  presume  that  Winter  was  then  alive  ?  If  the  pauper  had 
been  indicted  for  bigamy,  it  would  clearly  not  be  sufficient.    In 
that  case  Winter  must  have  been  proved  to  have  been  alive  at 
the  time  of  the  second  marriage.    It  is  contended  that  his  death 
ought  to  have  been  proved,  but  the  answer  is,  that  the  presump- 
tion of  law  is,  that  he  was  not  alive  when  the  consequence  of  his 
being  so  is,  that  another  person  has  committed  a  criminal  act. 
I  think,  therefore,  that  the  Sessions  decided  right  in  holding  the 
second  marriage  to  have  been  valid,  unless  proof  had  been  given 
that  the  first  husband  was  alive  at  the  time. 

t  6  R.  E,  589  (3  East,  192).        t  14  E.  E.  129  (10  East,  211,  2  Dow,  124). 
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Best,  J.  :t  Thb  Knra 

V. 

I  am  also  of  opinion  that  the  Sessions  have  decided  correctly  ix^habitantsof 
in  this  case.  They  had  a  right  to  presome  that  the  pauper  had 
not  committed  a  crime,  and  if  so,  the  second  marriage  would  be 
valid,  unless  proof  had  been  given  of  the  first  husband  being 
then  alive.  The  cases  cited  are  very  distinguishable,  they  only 
decide  that  seven  years  after  a  person  has  been  last  heard  of, 
you  are  in  all  cases  to  presume  his  death.  But  they  do  not 
shew,  that  where  conflicting  presumptions  exist,  you  may  not 
presume  the  death  at  an  earlier  period.  Now,  those  conflicting 
presumptions  exist  here,  and  I  think  the  Sessions  were  *warranted  [  '390  ] 
in  presuming  the  death  of  the  first  husband,  on  the  ground  that 
they  would  not  presume  that  the  woman  had  committed  bigamy. 
I  think,  therefore,  that  their  order  was  right. 

Order  of  Sessions  confirmed. 


COOPER  V.  J0HNS0N4  1819. 

(2  Bam.  &  Aid.  3W— 395.)  i^U. 

The  authority  of  an  arbitrator  is  determiiLed  by  the  death  of  either         [  ^^^  1 
party  before  the  award. 

Tms  cause  was  referred,  in  June,  1818,  by  order  of  Nisi  Prius, 
to  an  arbitrator,  and  a  verdict  was  entered  for  the  plaintiff  for 
the  damages  in  the  declaration,  subject  to  the  award.  The 
parties  and  their  witnesses  had  attended  the  arbitrator,  but 
before  any  award  was  made,  the  defendant  on  the  29th  December 
died.  The  arbitrator,  after  being  informed  of  that  fact,  made 
his  award  in  January.  A  rule  nisi  had  been  obtained  for  liberty 
for  the  plaintiff  to  sign  judgment  in  pursuance  of  the  award,  and 
for  reviving  the  same  against  the  executors. 

t  Holroyd,  J.  had  left  the  Court.  revoked  by  any  party,  as   in   the 

t  Although  by  the  Act  of  1889  (52  earlier  Act  of  1833  (3  &  4  Will.  lY., 

&  53  Vict,  a  49,  s.  1)  it  is  said  that  c.  42,  s.  39) ;  per  Lord  Esheb,  M.JEt. 

the  "submission  "  shall  be  ** irrevo-  in  Smith  &  NeUon  (1890)  25  Q.  B. 

cable,"  this  has  been  construed  as  Div.  545,  550,  59  L.  J.  Q.  B.  533.— 

(probably)  meaning  no  more   than  B.  Q. 

that  the  "  authority  "  shall  not  be 

I  I  2 
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Cooper  Chamey  now  shewed  cause  against  the  rule,  and  relied  upon 

Jomraov.     ^^  ^^  of  Pott$  v.  Wardf\  as  an  authority,  to  shew  that  the 

death  of  either  party,  before  the  making  of  the  award  by  the 

arbitrator,  was  a  revocation  of  his  authority. 

AdamSf  contriit  contended,  that  a  verdict  having  been  here 
taken  for  the  plaintiff,  this  case  fell  within  the  policy  of  the 
statute  17  Car  11.  c.  8,  by  which  it  was  expressly  enacted,  that 
the  death  of  either  party,  between  the  verdict  and  the  judgment 
should  not  be  alleged  for  error,  provided  the  judgment  be  entered 
within  two  terms  after  such  verdict. 

Abbott,  Gh.  J. : 

It  is  of  great  importance  that  the  decision  of  both  Courts 

[  ^896  ]      should  be  tiie  same  upon  this  *point.    The  Court  of  Common 

Pleas  has  already  decided  in  the  case  cited,  that  the  death  of 

either  party  is  a  revocation  of  the  arbitrator's  authority,  and  that 

decision  ought  to  be  abided  by.    It  may  be  very  proper,  in 

orders  of  Nisi  Prius  in  future,  to  insert  a  clause  to  obviate  the 

inconvenience  arising  from  the  death  of  either  party,  before  the 

making  of  the  award. 

Ruie  discharged. 

t  16  B.  B.  680  (1  Mtnh.  366). 
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HURRELL  V.   WINK.  isis. 

(8  Taunt.  369—371 ;  S.  C.  2  Moore,  417.)  Maj^B 

BeploTin.  The  defendant  avowed  the  taking,  as  overaeer  of  the  poor,  t  ^^  J 
under  stat.  43  Eliz.  by  virtue  of  a  dietress  warrant  for  an  aggregate  sum 
doe  on  seven  several  rates,  six  of  which  were  confirmed  on  appeal,  on 
the  ground  of  the  appellant  not  being  in  sufficient  time,  the  other  being 
then  quashed  by  consent.  It  did  not  appear  that  any  precise  demand 
had  been  made  previously  to  the  issuing  of  the  warrant.  The  jury 
found  a  verdict  for  the  defendant  for  the  aggregate  sum  of  the  six  rates, 
deducting  the  amount  of  the  other.  The  Court  set  aside  this  verdict, 
and  directed  a  verdict  for  the  plaintiff,  holding  that  this  case  was  to  be 
distinguished  from  the  case  of  a  distress  for  rent,  and  that  a  precise 
demand  was  necessary  previous  to  the  issuing  of  the  warrant  of  distress, 
contrary  to  the  opinion  of  Wood,  B.,  before  whom  the  cause  was  tried. 

Hurrell  was  rated  to  the  poor  of  E.    In  the  first  rate,  after  the 
statement  of  the  rental,  the  description  was  ''late  Hurrell*s,  now 

;  *'  and  in  the  subsequent  rates,  '*  late  Samuel  Hurrell : " 

Held  sufficient  by  Wood,  B.  at  Nisi  Prius. 

Beplevin.  The  defendant  avowed,  as  overseer  of  the  parish 
of  Bayleigh,  that  the  goods  were  taken  in  distress,  onder  stat.  43 
Eliz.  c.  2.  Flea,  de  injurid.  At  the  trial,  before  Wood,  B. 
(Essex  Lent  Assizes,  1818)  the  following  facts  were  proved.  On 
the  9th  January,  1817,  a  distress-warrant  was  signed  by  the 
magistrates,  directed  to  the  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  Bayleigh,  for  distraining  the  goods  of  the 
plaintiff  for  the  sum  of  1042. 17«.,  being  the  aggregate  amount  of 
seven  several  poor  rates.  On  the  execution  of  this  warrant  the 
plaintiff  replevied;  and  at  the  Epiphany  Session,  1817,  the 
plaintiff  entered  and  respited  his  appeal  against  the  said  rates, 
and  gave  notice  for  trial  at  the  Easter  Session  following,  when 
he  was  obliged  to  abandon  his  appeal  against  the  first  six  rates, 
on  the  ground  of  not  being  in  time  for  appealing;  and  the 
respondents  then  consented  that  the  last  rates  should  be  quashed, 
on  the  ground  of  non-occupancy  by  the  plaintiff  at  the  time  of 
the  allowance  of  the  rate.  In  the  first  rate,  after  the  rental,  the 
premises  were  rated  as  "  late  Hurrell's,  now  ;  "  and 

in  the  subsequent  rates,  as  "  late  Samuel  Hurrell ; "  and,  at  the 
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HuBBKLL  trial  of  the  canse,  the  counsel  for  the  plaintiff  objected,  ♦first, 
Wink.       that  the  plaintiff  ought  to  have  been  named  in  the  rate ;  but 

[  •370  ]  Wood,  B.,  on  the  authority  of  Rex  v.  Painstvick.f  overruled 
this  objection.  The  second  objection  was,  that  the  warrant  of 
distress  was  bad,  on  account  of  its  being  a  warrant  to  levy  for 
the  aggregate  amount  of  seven  rates,  (the  last  of  which  was 
quashed,  on  appeal  after  the  distress,)  whereas  there  should  have 
been  a  distinct  warrant  for  each  rate.  Rex  v.  Newcombl  and 
Forty  V.  Imber^  were  cited ;  but  the  case  most  relied  on  by  the 
plaintiff  was  that  of  Milward  v.  Caffin.W  Wood,  B.  having 
expressed  his  opinion  in  disfavour  of  the  objection,  and  having 
declared  that  he  could  not  distinguish  this  case  from  the  case  of 
a  distress  for  rent,  (where,  if  the  rent  due  be  less  than  the  sum 
for  which  the  avowry  is  made,  such  avowry  is  not  vicious,)  the 
jury  found  a  verdict  for  the  defendant  for  the  sum  of  9SZ.  4m., 
being  the  remainder  of  the  amount  of  the  aggregate  rates,  after 
deducting  the  last  of  them.  The  learned  Judge  having  reserved 
the  last  point  for  the  opinion  of  this  Court, 

Bestf  Serjt.,  in  the  last  Term,  obtained  a  rule  niri  to  set 
aside  the  verdict,  and,  instead  thereof,  to  enter  a  verdict  for  the 
plaintiff.    And  now. 

Lens,  Serjt.  shewed  cause : 

One  warrant  of  distress  for  the  aggregate  amount  of  several 
duties  imposed  by  different  Acts  of  Parliament,  each  giving  a 
power  of  distress,  is  legal,  Patchett  v.  Bancroft.^  Since  the 
statute  11  Qeo.  II.  c.  19,  there  has  been  no  case  where,  if  it 
turned  out  that  less  rent  was  due  than  the  defendant  had  avowed 
[  ^371  ]  for,  he  has  not  been  holden  to  be  entitled  *to  recover  for  so  much 
as  was  due ; ft  a  distress  for  poor-rates  is  analogous  to  a  distress 
for  rent ;  and  the  defendant  having  avowed  for  the  whole  seven 
rates,  is  entitled  to  a  verdict  for  six. 

Be$tf  Serjt.,  in  support  of  his  rule,  was  stopped  by 

t  2  Nolan,  110.  3rd  edition.  8.  0.  ||  2  W.  BL  1330. 

Bnrr.  465.  1  4  B.  B.  465  (7  T.  B.  367). 

t  2  B.  B.  414  (4  T.  B.  368).  ft  By    Ellbitbobouoh,    Gb.    J. 

§  6  But,  434.  Forkf  v.  Imher,  6  East,  at  p.  437. 
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The  Court,  who  held,  that  this  case  was  to  be  distinguished     Hubbsll 

from  the  case  of  a  distress  for  rent ;  and  that  the  party  rated  was       winx. 

entitled  to  a  precise  demand  of  the  sum  actually  due  for  the 

poor-rate,  previously  to  the  issuing  of  the  warrant  of  distress. 

As  no  such  demand  appeared  to  have  been  made  in  this  case, 

they  made  the  rule 

AbsohUe. 


$ 
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ma.       ANTHONY  HILL  v.  THOMPSON  and  FOEMAN.f 

juMe  1.  (8  Tkiint.  375-^402 ;  8.  G.  2  Moore,  424 ;  Holt,  N.  P.  636.) 

[  876  ]  ji  j^j^y  pjy^  ^1  ^^  alleged  disooyery,  being  a  material  part,  fail— the 

diBCoyery  in  its  entirety  forming  one  entire  consideration — ^the  patent  is 
void.  A  patent  had  been  obtained  for  ''the  invention  of  certain 
improrements  in  the  smelting  and  working  of  iron ; "  and  the  patentee, 
in  his  spedfioation,  declared,  that  his  improvements  oonsiBted  in  certain 
processes  thereinafter  set  forth,  by  which  the  iron  contained  in  slags  or 
dnders,  produced  from  the  several  furnaces,  was,  by  smelting,  brought 
into  the  state  of  bar  iron,  (whether  all  the  sorts  of  the  said  slags,  or  any 
of  them,  were  mixed  together  and  used,  or  whether  all  the  sorts  of  the 
said  slags,  or  any  one  or  more  of  them,  were  compounded  with  iron, 
stones  or  iron  ores,  or  with  both  of  them ;  whether  all  the  said  several 
compounds  were  used  together,  or  whether  only  one  or  more  of  theni 
were  used,)  and  further,  in  the  use  and  application  of  lime  to  iron 
subsequently  to  the  operation  of  the  blast-furnace,  whereby  that  quality 
in  iron  called  '*  cold  short  *'  was  prevented.  The  patentee  then  declared, 
that  in  the  smelting  he  used  a  mixture  of  lime  and  mine  rubbish,  and 
stated  their  proportions,  and  also  the  various  processes,  compounds,  and 
proportions  used  in  the  different  furnaces  in  the  smelting  and  working ; 
and  further  declared  that  he  had  discovered  that  the  addition  of  lime  or 
limestone,  or  other  substances  consisting  chiefly  of  lime,  and  free,  or 
nearly  free,  from  any  ingredient  known  to  be  hurtful  to  the  quality  of 
iron,  would  sufficiently  prevent  or  remedy  that  quality  in  iron  called 
cold  short,  and  would  render  such  iron  more  tough  when  cold. 

On  the  trial  of  an  action  for  the  infringement  of  this  patent,  it 
appeared  that  iron  had  before  been  extracted  from  slags,  that  it  had  been 
previously  discovered,  and  even  published,  that  the  application  of  lime 
woidd  prevent  the  quality  called  cold  short,  that  sudi  application  had 
been  used  for  that  purpose  in  an  extensive  iron-works  for  a  series  of 
years  previous  to  the  date  of  the  patent ;  and  that  the  defendants  had 
not  worked  according  to  the  processes,  compounds,  and  proportions 
described  in  the  specification,  for  that  they  frequently  varied  the 
proportions,  and,  in  one  instance,  omitted  one  of  the  ingredients 
altogether,  with  an  equally  successful  result :  Held,  by  three  Judges, 
GiBBS,  Ch.  J.  absentee,  that  there  had  been  no  infringement,  and  that 
the  patent  was  void,  the  invention  claimed  not  being  new. 

Thib  was  an  action  directed  by  the  Lord  GHANCELLOBt  to  try 
the  validity  of  a  patent  for  "  the  invention  of  certain  improve- 
ments in  the  smelting  and  working  of  iron/'  granted  to  the 

t  See  the  report  of  this  case  upon  39  L.  J.  G.  P.  277,  281 ;  where  the 

motion  for  injunction  17  B.  B.  156  distinction  is  there  taken  that  there 

(3  Mer.  622).    The  case  is  mentioned  were,  in  effect,  separate  grants  for 

SB  an  authority  in  the  judgment  of  England  and  Scotland. — B.  0. 
MoRTAOUE  Smith,  J.  in  Bovill  v.         |  See  17  B.  B.  156  (3  Mer.  622). 
Findi  (1870)  L.  B.  5  C.  P.  523,  532 ; 
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plaintiff  28th  July,  1814.  The  declaration  charged  the  defendant        Hill 
with  the  infringement^  in  various  counts,  in  a  variety  of  ways.    THoimoH. 
Plea,  general  issue.    At  the  trial  before  Dallas,  J.  (Westminster 
sittings  after  Michaelmas  Term  last,)  the  •plaintiff's  specifica-      [  'STS  ] 
tion,  dated  25th  January,  1818,  was  proved,  which,  after  reciting 
the  patent  in  the  usual  way,  proceeded  as  follows : 

''  I,  the  said  Anthony  Hill,  do  hereby  declare  that  the  nature 
of  my  said  invention,  and  manner  of  performing  the  same,  are 
fully  described  and  ascertained  in  maimer  following,  that  is  to 
say,  my  said  improvements  do  consist  in  the  manipulations, 
processes,  and  means  hereinafter  described  and  set  forth,  and  by 
which  the  iron  contained  in  the  several  sorts  of  slags  or  cinders, 
produced  in  or  obtained  from  the  refinery  furnace,  the  puddling 
furnace,  and  the  balling  or  reheating  furnace,  and  which  are 
produced  in  consequence  of  or  by  or  during  the  operations  of 
rolling,  or  by  any  treatment  to  which  the  crude  or  pig  iron  of  the 
blast  furnace  may  be  or  is  usually  subjected,  in  order  to  improve 
or  alter  the  quality  of  the  same,  is  by  smelting  or  working  made 
into  or  brought  into  the  state  of  bar  iron,  whether  only  one  of 
the  said  several  sorts  of  slags  or  cinders  be  used,  or  whether  all 
the  said  sorts  of  the  said  slags  or  cinders,  or  any  of  the  said 
several  sorts  of  them,  be  mixed  together  and  used,  or  whether  all 
the  said  sorts  of  the  said  slags  or  cinders,  or  any  one  or  more  of 
the  said  sorts  of  them  be  compounded  with  iron  stones  or  iron 
ores,  or  with  both  of  them,  whether  all  the  said  several  com- 
pounds be  used  together,  or  whether  only  one  or  more  of  the 
said  several  compounds  be  used,  or  whether  only  one  of  the 
several  sorts  of  crude  or  pig  iron  obtained  from  the  said  slags  or 
cinders,  or  the  aforesaid  mixtures  of  them  be  used,  or  whether  all 
or  any  of  the  said  several  sorts  of  crude  or  pig  iron  be  mixed  or 
used  together,  or  whether  they  or  any  one  or  more  of  them  be 
mixed  with  any  one  or  more  sort  or  sorts  of  any  other  crude  or 
pig  iron  and  used,  or  whether  only  one  of  the  several  sorts  of 
crude  or  pig  iron  obtained  from  all  or  any  or  either  of  the  said 
compounds  •of  the  said  slags  or  cinders  with  iron  stones  or  ores  [  ^377  ] 
be  used,  or  whether  all  or  any  of  the  said  last-mentioned  several 
sorts  of  crude  or  pig  iron  be  mixed  and  used  together,  or  whether 
they  or  any  one  or  more  of  them  be  mixed  with  any  one  or  more 
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Hill  Bort  or  sorts  of  any  other  crude  or  pig  iron  and  used ;  or  whether 
TH0MP80K.  ^U  0^  ^^y  ^^  either  of  the  aforesaid  sorts  of  crude  or  pig  iron  be 
compounded  and  used  with  refined  metal  obtained  from  the  said 
slags  or  cinders,  or  from  the  said  mixtures  thereof,  or  from  the 
said  compounds  of  the  said  slags  or  cinders  with  iron  stones  and 
ores,  or  with  the  refined  metal  of  any  other  iron,  or  whether  only 
one  of  the  several  sorts  of  refined  metal  obtained  from  the  said 
slags  or  cinders,  or  from  the  said  mixtures  thereof,  or  from  the 
said  last-mentioned  compounds  be  used,  or  whether  all  or  any  of 
the  said  last-mentioned  refined  metals  be  mixed  and  used 
together,  or  whether  they  or  any  one  or  more  of  them  be  mixed 
with  any  one  or  more  sort  or  sorts  of  refined  metal  of  any  other 
iron  and  used,  or  whether  only  one  of  the  several  sorts  of  puddled 
iron  obtained  from  the  said  slags  or  cinders,  or  from  the  said 
mixtures  thereof,  or  from  the  said  last-mentioned  compounds  be 
used,  or  whether  all  or  any  of  the  said  last-mentioned  puddled 
irons  be  mixed  and  used  together,  or  whether  they  or  any  one  or 
more  of  them  be  mixed  with  any  one  or  more  sort  or  sorts  of  any 
other  puddled  iron  and  used.  And  that  my  said  improvements 
do  further  consist  in  the  use  and  application  of  lime  to  iron 
subsequently  to  the  operations  of  the  blast-furnace,  whereby  that 
quality  in  iron  from  which  the  iron  is  called  "cold  short,'* 
howsoever  and  from  whatever  substance  such  iron  be  obtained, 
is  sufficiently  prevented  or  remedied,  and  by  which  such  iron  is 
rendered  more  tough  when  cold.  And  I  do  further  declare,  that 
in  the  said  smelting  and  working,  I  do  use  a  mixture  of  lime  or 
[  *878  ]  limestone,  and  of  the  substance  in  which  the  *iron  stones  are 
generally  found,  and  which  is  known  in  South  Wales  by  the 
name  of  mine  rubbish,  whether  raw  or  calcined,  consisting,  by 
weight,  of  about  six  parts  of  good  limestone  to  five  parts  of  raw 
mine  rubbish,  which  said  mixture  I  do  apply  together  with  the 
other  materials  operated  upon  in  the  blast-furnace  for  the  purpose 
of  producing  a  fusible  cinder,  and  that  the  proportions  of  the  said 
limestone  and  mine  rubbish  composing  the  said  mixture  may  be 
varied,  without  materially  impairing  the  beneficial  efiects  thereof. 
And  that  in  smelting  and  working,  by  the  usual  working  of  the 
blast-furnace,  all  or  any  or  either  of  the  said  sorts  of  the  said 
slags  or  cinders,  or  the  aforesaid  mixtures  of  them,  or  all  or  any 
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or  either  of  the  said  compounds  thereof,  with  iron  stones  or  ores,  Hill 
when  such  slags  or  cinders  or  compoonds  last-mentioned  are  thompsoh. 
known  by  assay  or  otherwise  to  be  capable  of  affording  crude  or 
pig  iron  to  the  amount  of  50  per  cent,  or  thereabouts,  by  weight, 
I  do,  in  order  to  make  one  charge,  take  and  use  18  cubic  feet  by 
measure,  or  about  450  pounds  by  weight,  of  coke,  and  from  800 
pounds  to  420  pounds  of  the  said  slags  or  cinders,  or  the  said 
last-mentioned  mixtures  and  compounds,  and  from  70  pounds  to 
95  pounds  of  the  said  raw  mine  rubbish,  and  from  180  pounds  to 
240  pounds  of  the  said  limestone,  or  from  110  pounds  to  145 
pounds  of  lime,  which  charge  I  do  repeat,  according  to  the  usual 
manner  of  filling  and  working  the  blast-furnace.  But  that, 
when  the  said  slags  or  cinders,  or  the  last-mentioned  mixtures 
or  compounds,  which  are  known  by  assay  or  otherwise  to  contain 
respectively  either  more  or  less  than  50  per  cent.,  by  weight,  of 
crude  or  pig  iron,  are  required  to  be  smelted  and  worked  by  the 
usual  working  of  the  blast-furnace,  it  will  be  necessary,  in  order 
to  produce  the  best  effect,  that  the  quantity  and  proportions 
thereof,  and  of  the  limestone  and  raw  mine  rubbish  to  be  made 
use  of  in  the  charge  as  aforesaid,  ^should  be  varied ;  and  that,  as  [  *879  ] 
a  general  rule  of  practice  to  be  adopted  and  followed,  I  do  declare 
that  1  do  mix  all  or  any  or  either  of  the  said  sorts  of  the  said 
slags  or  cinders  with  raw  mine  rubbish  if  required,  or  I  do  mix 
all  or  any  or  either  of  the  said  last-mentioned  compounds  with 
raw  mine  rubbish  if  required,  until  the  crude  or  pig  iron  con- 
tained in  either  of  such  aggregate  mixtures  shall  amount  to  40 
per  cent.,  or  less  than  40  per  cent,  if  so  wished,  and  then,  in 
order  to  constitute  a  charge,  I  do  take  from  either  or  both  of  such 
aggregate  mixtures  from  850  pounds  to  550  pounds  in  the  whole, 
and  18  cubic  feet  by  measure,  or  about  450  pounds,  by  weight, 
of  coke ;  and  I  do  flux  the  whole  by  adding  six  parts,  by  weight, 
of  limestone  for  every  five  of  such  parts  of  the  raw  mine  rubbish 
as  may  have  been  used  for  the  purpose  last  before-mentioned, 
and  I  do  add  so  much  more  lime  or  limestone,  as  may  be  known 
by  assay  or  otherwise,  to  be  required  to  produce  a  fusible 
cinder.  And  further,  that  it  will  be  advisable  to  reduce  the 
said  slags,  or  the  said  mixtures  of  the  said  slags  or  cinders,  or 
the  said  compounds  of  the  said  slags  or  cinders  with  the  said  iron 
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Hill        Btones    and   ores,  and  the  limestone  and  raw  mine  rubbiBh 
Tbompbov.    aforesaid,  previous  to  their  being  put  into  the  blast-furnace,  to 
about  the  size  at  which  materials  are  commonly  used  in  the  blast- 
furnace.   And  further,  I  do  draw  off  from  the  blast-furnace  the 
crude  or  pig  iron  afforded  by  the  said  slags  or  cinders,  or  by  the 
said  last-mentioned  mixtures  or  compounds.    And  I  do  make  the 
several  sorts  of  crude  or  pig  iron  obtained  from  the  said  slags  or 
cinders,  or  from  the  said  last-mentioned  mixtures  or  compounds 
into  bar  iron,  by  puddling,  reheating  and  rolling,  compressing  or 
hammering,*  or  by  refining,  puddling,  reheating,  and  rolling,  com- 
pressing or  hammering,  whether  only  one  of  the  said  several  sorts 
of  crude  or  pig  iron  be  used,  or  whether  all  or  any  of  the  said  several 
[  ♦880  ]      *Borts  of  crude  or  pig  iron  be  mixed  and  used  together,  or  whether 
they  or  any  one  or  more  be  mixed  with  any  one  or  more  sort  or 
sorts  of  any  other  crude  or  pig  iron,  and  used ;  or  whether  all  or 
any  or  either  of  the  aforesaid  sorts  of  crude  or  pig  iron  be  com- 
pounded and  used  with  refined  metal,  obtained  from  the  said  slags 
or  cinders,  with  iron  stones  or  ores,  or  with  the  refined  metal  of 
any  other  iron,  and  used ;  or  whether  only  one  of  the  several 
sorts  of  refined  metal  obtained  from  the  said  slags  or  cinders,  or 
from  the  said  mixtures  thereof,  or  from  the  said  last-mentioned 
compounds,  be  used,  or  whether  all  or  any  of  the  said  last- 
mentioned  refined  metals  be  mixed  and  used  together:,  or  whether 
they  or  any  one  or  more  of  them  be  mixed  with  any  one  or  more 
sort  or  sorts  of  refined  metal  from  any  other  iron,  and  used ;  or 
whether  only  one  of  the  several  sorts  of  puddled  iron,  obtained 
from  the  said  slags  or  cinders,  or  from  the  said  mixtures  thereof, 
or  from  the  said  last-mentioned  compounds,  be  used ;  or  whether 
all  or  any  of  the  said  last-mentioned  puddled  iron  be  mixed  and 
used  together ;  or  whether  they  or  any  one  or  more  of  them  be 
mixed  with  any  one  or  more  sort  or  sorts  of  any  other  puddled 
iron,  and  used.    And  I  do  further  declare,  that  I  have  discovered 
that  the  addition  of  lime  or  limestone,  or  other  substances 
consisting  chiefly  of  lime,  and  free  or  nearly  free  from  any 
ingredient  known  to  be  hurtful  to  the  quality  of  iron,  will 
sufficiently  prevent  or  remedy  that  quality  in  iron  from  which 
the  iron  is  called  cold  short,  and  will  render  such  iron  more 
tough  when  cold;  and  I  do,  for  this  purpose,  if  the  iron. 
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howsoever  and  from  whatever  sabstance  the  same  may  have  Hill 
been  obtained,  be  expected  to  prove  cold  short,  add  a  portion  of  tho»bon. 
lime  or  limestone,  or  of  the  other  said  substances,  of  which  the 
quantity  must  be  regulated  by  the  quality  of  the  iron  to  be 
operated  upon,  and  by  the  quality  of  the  iron  wished  to  be 
produced ;  and  further,  *that  the  said  lime  or  limestone,  or  other  [  *88i  ] 
aforesaid  substances,  may  be  added  to  the  iron  at  any  time 
subsequently  to  the  reduction  thereof,  in  the  blast-furnace,  and 
prior  to  the  iron  becoming  clotted,  or  coming  into  nature, 
whether  the  same  be  added  to  the  iron  while  it  is  in  the  refining 
or  in  the  puddling  furnace,  or  in  both  of  them,  or  previous  to 
the  said  iron  being  put  into  either  of  the  said  furnaces.  And 
further,  that  I  do,  in  preference,  add  quick  lime  instead  of 
limestone,  or  the  said  other  substances  (either  of  which,  as  to 
quantity,  whensoever  and  howsoever  so  used,  may  be  considerably 
varied,)  to  the  iron  in  the  refinery  furnace  and  in  the  puddling 
furnace.  And  I  do  further  declare,  that  I  do  greatly  prefer  to 
mix  or  add,  in  the  refinery-furnace,  about  from  one-fourth  to 
one-third,  by  weight,  of  the  crude  or  pig  iron  which  has  been 
obtained  from  the  slags  or  cinders,  with  three-fourths  or  two- 
thirds  of  the  crude  or  pig  iron,  which  has  been  obtained  from  the 
iron  stones.  And  I  do  further  declare,  that,  for  the  operation  in 
the  refinery-furnace,  I  do  add  the  lime  as  it  is  obtained  from 
the  kiln,  in  the  proportion  of  one-sixtieth  to  one-fortieth  part, 
by  weight,  of  the  whole  weight  of  the  crude  or  pig  iron  intended 
to  be  worked  in  the  furnace  ;  and  I  do  apply  about  one-half  of 
the  said  lime,  together  with  the  crude  or  pig  iron,  as  it  is  thrown 
upon  the^  refinery  fire,  and  the  remainder,  from  time  to  time 
during  the  course  of  the  refinery  operation,  taking  care  not  to 
suffer  the  slag  or  cinder  which  is  produced  to  get  too  thick,  nor 
to  endanger  the  stopping  up  of  the  furnace ;  and  I  do  also  declare, 
that  in  the  puddling-furnace  I  further  add  lime  in  the  proportion 
of  from  one-hundredth  part  to  one-eightieth  part,  by  weight,  of 
the  whole  weight  of  the  iron  in  the  furnace,  which  lime  I 
previously  slake  and  wet  to  prevent  its  being  carried  off  by  the 
draft  of  the  furnace ;  and  I  do  apply  the  same,  in  the  course  of 
that  part  of  the  operation,  which  *is  known  to  workmen  by  the  [  *882  ] 
term  of  drying  the  iron;  and,  moreover,  I  take  care  that  the 


494 


1818.    C.  P-    8  TAUNT.  882—888. 


[r.r. 


Hill 

V, 

Thompson. 


[♦383] 


same  shall  be  intimately  mixed  and  minutely  dispersed  through 
the  iron  by  the  usual  operations  of  puddling."  t 

For  the  plaintiff  it  was  sworn,  by  his  clerk,  that  bar  iron, 
uniformly  approved  of,  had  been  manufactured  from  slags, 
according  to  the  specification,  in  considerable  quantities ;  that, 
previously  to  the  patent,  heaps  of  slags  had  been  either  lying,  as 
useless,  or  had  been  thrown  away  as  refuse,  at  iron  manufactories, 
attempts  having  been  made  to  convert  them  to  advantage,  and 
having  uniformly  failed ;  that  mine  rubbish  (the  matrix  of  the 
iron  stones)  had  never  before  been  mingled  with  slags  for  the 
purpose  of  producing  bar  iron ;  that,  in  order  to  prevent  the 
state  of  bar  iron  called  ''  cold  short,"!  *the  lime,  &c.  had  been 
used  in  the  proportions  specified,  though  those  proportions  had 
been  sometimes  a  little  varied ;  but  that  the  proportions  specified 
were  essential  to  the  most  successful  result ;  and  that  the  exact 
proportion  of  cinders  or  slags  and  iron  stone  specified  had  not 
invariably  been  attended  to  in  working  under  the  patent. 


f  For  the  ordinary  mode  of  manu- 
f  aoturing  iron  of  late  years,  see  Aikin's 
Dictionary  of  Chemistry  and  Minera- 
logy, toI.  i.  p.  594,  column  2,  and  fol- 
lowing pages.  See  also  Kidd's  Outlines 
of  Mineralogy,  vol.  ii.  p.  178.  [See 
now  the  title  *•  Iron  "  in  the  Bnoydo- 
p8BdiaBiitannica,9thed.l881.— F.F.] 

Note. — ^In  that  department  of  the 
manufacture  of  iron  called  puddling, 
cast  iron  bottoms  or  floors  haye  been 
generally  employed,  but  as  these 
bottoms  decay  rapidly,  and  as  it  has 
been  found  that  the  iron  slag,  scoria, 
or  sand,  which  are  employed  to 
defend  these  bottoms  from  injury, 
impart  impurities  to  the  iron,  1^. 
Harford  has  adopted  the  following 
mode  of  rendering  them  durable,  for 
which  he  has  taken  out  a  patent. 
He  spreads  over  the  cast  iron  bottoms 
a  quantity  of  charcoal,  reduced  to 
powder,  which,  being  a  bad  con- 
ductor of  heat,  protects  the  cast 
iron  floors  better  than  any  other 
substance  from  the  intense  heat 
which  is  required  in  those  fumaoee. 


This  very  simple  contriyance  is  said 
to  produce  iron  of  a  yery  superior 
quality.  See  the  Edinburgh  Philo- 
sophical Journal,  (No.  14)  for 
October,  1822,  yol.  yii.  p.  369. 

t  "Iron  that  is  *hot  short*  or 
*  red  short '  is  yery  soft  and  ductile 
when  cold,  on  which  account  it  is 
generally  employed  in  the  manu- 
facture of  wire;  it  may  also  be 
hammered  and  welded  or  treated 
skilfully  at  a  full  white  heat;  but 
when  it  has  cooled  down  to  a  cherry 
red,  it  breaks  away  before  the 
hammer,  and  is  dissipated  almost 
like  sand. 

*  *  *  Cold  short  *  iron,  on  the  contrarr, 
is  harder,  not  only  than  '  hot  short,* 
but  also  than  pure  Swedish  bar  iron  ; 
it  may  be  wrought  in  the  usual  way 
when  red  or  white  hot,  but  possesses 
no  toughness  when  cold;  so  that  a 
large  bar  may  with  ease  be  broken 
across  by  a  common  hand-hammer." 
Aikin's  Dictionary,  yol.  L  p.  609, 
column  2.  See  also  Kidd's  Outlines 
of  Mineralogy,  yoL  ii.  pp.  167,  183. 
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Three  other  witnesses,  who  had  been  acquainted  with  the  Hill 
manafacturing  of  iron  from  twenty  to  thirty  years,  corroborated  Thompson. 
the  clerk  as  to  the  uselessness  and  rejection  of  slags  before  the 
patent,  and  proved  their  ignorance  that  lime  was  ever  before 
used  in  the  processes  of  puddling  and  refining  for  the  preven- 
tion of  the  state  of  "  cold  short,"  and  the  novelty  to  them  of  the 
specified  modes  for  converting  the  slags  into  bar  iron,  and  prevent- 
ing the  state  of  "cold  short:"  and  David  Mushet,  who  had 
superintended  iron  manufactories  for  twenty-five  years,  and  had 
studied  and  written  on  the  subject,!  corroborated  the  witnesses 
as  to  the  former  uselessness  of  slags,  and  gave  his  opinion,  that 
if  lime  were  applied  as  directed  in  the  specification  it  would  be 
an  effectual  prevention  of  the  state  of  ''  cold  short,'*  and  that 
the  application,  as  specified,  was  entirely  new,  and  the  specifica- 
tion perfectly  intelligible ;  observing  that  the  plaintiff's  inven- 
tion consisted  not  in  the  discovery  of  new  ingredients  or  new 
principles,  but  in  a  combination  of  ingredients  and  principles 
never  existing  so  combined  before. 

To  prove  the  infringement,  Edward  Forman,  the  son  of  one  of 
the  defendants,  and  the  superintendent  of  *their  works,  was  [•384] 
called,  and  stated,  that  he  had  seen  the  plaintiff's  specification ; 
that,  since  the  date  of  the  patent,  the  defendants  preserved 
cinders,  which  they  had  not  done  before,  and  produced  pig  iron, 
by  mixing  them  with  mine  rubbish  ;  and  that  in  the  subsequent 
processes  they  applied  quick  lime  to  prevent  the  iron  from  being 
"  cold  short."  But  he  stated,  that  the  defendants  did  not  work 
by  the  plaintiff's  specification,  but  used  very  different  proportions, 
viz.  lime  in  the  refinery  furnace  in  about  the  proportion  of  a  one- 
hundred-and-twentieth  part  to  the  whole  charge  of  pig  iron,  and 
that  they  used  none  in  the  puddling  furnace,  and  that  the 
defendants  had  used  slags  in  the  puddling  furnace  for  years 
before  the  date  of  the  patent.  He  also  proved  that  the  propor- 
tions of  mine  rubbish,  as  laid  down  in  the  specification,  were  not 
essential  to  the  success  of  the  process;  that  the  defendants 
had  been  in  the  habit  of  varying  those  proportions,  and  that 

t  See    his    papers    on    iron    in    Tilloch's    Fhiloaopliical     Magazine^ 
vols.  ii.  iiL  zii. 
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Hill        they  once  entirely  omitted  mine  rubbish,  when  the  result  was 

THOMBoir.    ^^^  successful. 

For  the  defendants  it  was  proved,  that  at  Bradley  iron  works, 
in  Staffordshire,  more  than  forty  years  ago,  (iron  stone  at  that 
time  running  short,)  slags  and  mine  rubbish  were  collected  and 
purchased  and  used  in  the  blast  furnace,  and  that  coke,  mine 
rubbish,  Lancashire  or  Cumberland  ore,  limestone,  and  puck- 
stone,  were  used  to  convert  the  slags  into  pig  iron,  which,  after 
certain  processes,  were  converted  into  good  bar  iron.  It  was 
also  proved  that,  at  Benthall  iron  works,  in  Staffordshire,  as  far 
back  as  the  year  1788,  the  slags  from  the  refinery  furnace, 
together  with  coke,  iron-stone,  limestone,  and  poor-robin,  t  were 
[  *3S6  ]  Qged  in  the  blast  furnace  for  the  production  *of  pig  iron,  which 
was  afterwards  converted  into  good  bar  iron ;  and  that  at 
Bingley,  in  Staffordshire,  many  years  ago,  slags  had  been  used  in 
the  same  way,  and  with  the  same  results. 

A  witness,  named  Northall,  proved  that  slags  had  been  used  at 
Millffeld  works,  in  Staffordshire,  together  with  coke,  iron-stone, 
and  lime,  in  the  blast  furnace,  in  1B08,  and  that  he  then  knew 
how  to  correct  the  state  of  ''  cold  short  *'  in  iron  produced  from 
the  slags,  by  the  application  of  lime  in  the  puddling  furnace,  and 
that  these  works  were,  in  consequence,  without  a  forge,  which 
would  otherwise  have  been  necessary  to  prevent  the  iron  from 
being  ''cold  short.*'  Thomas  Robinson,  a  manager  of  Eetley 
works  Staffordshire,  from  1808  to  1816,  produced  a  journal  of 
experiments,  commenced  by  him  at  these  works  in  1807,  with  a 
view  to  the  prevention  of  **  cold  short."  At  that  time  limestone 
was  there  used  in  the  refinery  furnace,  not  with  the  view  of 
curing  the  *'  cold  short,*'  but  the  use  of  it  was  found  to  make  the 
iron  more  tough.  He  used  limestone  in  the  refinery  furnace  to 
black  hard  pig  iron  (which  generally  affords  a  slag  in  the  refinery 
furnace  inferior  to  that  afforded  by  other  pig  iron,  and  generally 
produces  cold  short  iron,)  and  the  limestone  made  the  slag  from 
these  pigs  as  good  as  the  slag  produced  from  good  pig  iron  with- 
out the  aid  of  limestone. 

t  A  very  inferior   kind   of  iron     very  little  more  iron  than  is  oon- 
stone,  found  in  the  faults  beneath     tained  in  mine  rubbish, 
the  iron  stone  measures.   It  contains 
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From  1807  to  1809  he  used  quicklime,  and  afterwards,  up  to        Hill 
1816,  lime  wash  upon  coke,  in  the  proportion  of  about  20Ibs.  of    Thompson. 
lime  to  10  cwt.  of  pig  iron.     This  made  the  iron,  which  would 
otherwise  have  been  '^  cold  short,**  tough.    He  tried  lime  in  the 
puddling  furnace,  in  order  to  obtain  the  same  advantage,  and  he 
obtained  the  advantage,  though  the  apparatus  was  spoiled  :  but 
he  would  have  continued  to  use  limestone  in  the  puddling 
furnace  had  he  not  preferred  its  use  in  the  refinery  furnace.    He 
did  not  treat  iron  obtained  *from  slags  with  lime  according  to       [  *386  J 
that  process,  but  used  another. 

For  the  defendants  it  was  urged,  that  there  was  no  novelty  in 
the  alleged  invention,  and  that  the  mere  regulation  of  principles 
before  known  and  practised  was  insufficient  to  support  the  patent, 
which  was  too  general ;  that  the  specification  was  equivocal  and 
ambiguous,  and  that  the  plaintiff  had  taken  out  his  patent  for 
too  much,  and  had  not  even  confined  himself  to  the  particular  pro- 
portions of  the  various  ingredients,  the  proportioned  combination 
of  which  alone  constituted  his  alleged  discovery.  Dallas,  J.  left 
it  to  the  jury  to  say,  whether  the  plaintiff  had  made  out  the 
novelty  of  the  invention  or  improvement  for  which  the  patent 
was  taken  out ;  namely,  the  conversion  of  slags  into  good  bar 
iron,  and  the  prevention  of  the  quality  called  "  cold  short,"  by 
the  application  of  lime.  The  jury  found  a  verdict  for  the 
plaintiff,  with  one  shilling  damages. 

Lens,  Serjt.,  in  Hilary  Term  last,  obtained  a  rule  nisi  to  set 

this  verdict  aside,  and  to  enter  a  nonsuit,  or  have  a  new  trial ;  . 

first,  on  the  grounds  urged  at  the  trial ;  secondly,  because  the 

verdict  was  against  evidence,  inasmuch  as  it  had  been  proved 

that  lime  had  been  applied  to  the  prevention  of  the  quality  called 

*'  cold  short,'*  and  that  good  bar  iron  had  been  produced  from 

slags  and  mine  rubbish  long  before  the  patent.    And  he  cited  a 

passage  from  Aikin's  Chemical  and  Mineralogical  Dictionary,  to 

shew  that  the  application  of  lime  for  the  cure  of  the  quality 

called  **  cold  short "  was  notorious  t  at  a  much  earlier  date. 

t  **  Binman  says,  that  cast  iron,  by  fusmg  it  with  a  mixture  of  equal 

which   by  the   common   treatment  parts  of  lime  and  sooria.*'    Vol.  i. 

would  yield  cold  short  bar,  may  be  610,  column  1. 

made  to  afford  soft  malleable  iron,  Note, — ^This  book,  which  was  re- 

B,B. — ^VOL.  XX.  K  K 
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Hill  In  the  last  Term,  Best  and  Copley,  Serjts.,  shewed  cause 

Thompsov.    against  the  rule,  which  was  then  supported  by  Lens,  Vaughau, 
[  387  ]       and  PeU,  Serjts. 

Sabstance  of  the  arguments  in  shewing  cause  : 
Although  the  principles  on  which  the  patent  was  founded 
might  have  been  previously  known,  and  although  the  various 
articles  specified  might  have  been  previously  used,  yet  the  com- 
bination of  those  principles  and  the  use  of  those  articles  in 
certain  proportions  in  a  new  series  of  processes,  leading  to  and 
terminating  in  a  beneficial  result,  will  support  the  novelty  of 
invention  claimed  by  the  patent :  the  novelty  of  such  combina- 
tion and  proportions,  and  the  successful  result  of  them,  has  not 
been  controverted.  The  patent  has  not  been  taken  out  for  too 
much,  nor  does  the  specification  embrace  more  than  the  patentee 
is  entitled  to  by  his  patent.  Neither  is  the  specification  equivocal 
and  ambiguous.  It  is  not  necessary  that  every  information  on 
such  a  subject  as  that  with  which  this  patent  is  conversant 
should  be  given  by  the  specification.  In  such  cases,  general 
knowledge  must  be  resorted  to,  and  the  party  must  carry  a 
reasonable  knowledge  of  the  subject-matter  with  him  to  the 
perusal  of  the  specification.  Neither  is  it  necessary  that  the 
processes  or  articles  in  such  a  case  as  this  should  be  individually 
new.  It  is  no  objection  to  mechanical  or  chemical  discoveries 
that  the  articles  of  which  they  are  composed  were  known,  and 
were  in  use  before,  provided  the  compound  article  which  is  the 
I  388  J  *object  of  the  invention  be  new  t  ;  for  it  is  settled  law,  that  the 
new  combination  of  old  materials  may  be  the  subject  of  a 
patent.  I  The  passages  cited  from  Aikin  only  shews  a  previous 
knowledge  of  a  mode  of  preventing  the  quality  called   ''oold 

ferred  to  by  Dallas,  J.  in  summing  oonnBel  on  both  Bides  acquiesoed. 
up,  had  not  been  given  in  evidence ;  t  Per  Bullbr,  J.  in  BouUtm  v. 

but,  as  it  lay  open  on  the  table  at  the  Bull,  3  B.  E.  at  p.  460  (2  H.  BL 

trial,  and  had  been  then  referred  to  487). 

by  both  parties,  Park,  J.  suggested         %  See  the  dicta  of  Ellenbobottgh, 

that  it  could  not  be  now  objected,  Oh.  J.  in    Huddart   y.   Orimshuvp, 

that  it  had  not  been  correctly  men-  Davies'  Patent  Cases,  pp.  267  and 

tioned  by  the  Judge  in  his  summing  278,  279  (1  Web.  P.  0.  85 ;  1  Carp, 

up;    and   in   this   suggestion    the  P.  0.  200;  Higgins,  P.  C.  No.  2d). 
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short,"  by  fusing  cast  iron  with  equal  parts  of  lime  and  scorice  :  Hill 
the  plaintiff  claims  the  improvement  of  preventing  it  by  the  appli-  Thompson. 
cation  of  lime  only.  Bobinson's  evidence  does  not  affect  the 
plaintiff's  case.  He  made  a  mere  series  of  private  experiments ; 
and  if  he  made  any  discovery,  he  never  made  such  discovery 
public.  The  answer  of  Bulleb,  J.  upon  the  objection  raised  to 
DoUond's  patent  for  the  invention  of  achromatic  telescopes, 
(which  objection  was,  that  DoUond  was  not  the  inventor  of  the 
new  method  of  making  the  object  glasses,  but  that  Dr.  Hall  had 
made  the  same  discovery  before  him,)  applies  to  Bobinson's 
experiments  in  this  case.  Bulleb,  J.  in  the  case  of  Bovlton  v. 
BuU,\  observed  upon  that  objection,  that  as  Dr.  Hall  had 
confined  the  discovery  to  his  closet,  and  the  public  were  not 
acquainted  with  it,  DoUond  was  holden  to  be  the  inventor.  To 
make  Bobinson's  experiments  (even  if  they  had  been  applied  to 
the  manufactory  of  iron  from  slags,  which  was  not  the  case) 
destructive  of  the  plaintiff's  patent,  they  should  have  been 
communicated  to  workmen,  and  brought  into  efficient  use  in  the 
manufactory.  Such  a  previous  use  of  an  alleged  discovery 
would,  as  it  did  in  Tennanfs  case,!  have  gone  far  to  destroy  the 
patentee's  rights.  But  here  there  had  been  no  such  use,  and 
the  verdict  of  the  jury  ratified  *the  patentee's  right  to  the  [  *889  ] 
invention  which  he  had  claimed. 

Substance  of  arguments  in  support  of  the  rule : 

The  patent  is  too  large,  has  introduced  nothing  new,  and  if  it 
had,  it  has  not  been  infringed.  It  is  too  large  :  for  it  is  taken 
out  generally  ''for  certain  improvements  in  the  smelting  and 
working  of  iron,"  and  cannot  be  understood  to  apply  particularly 
to  the  smelting  and  working  of  iron  obtained  from  slags  or 
cinders  to  which  it  is  narrowed  in  the  specification.  The  patent 
ought  to  have  been  confined  to  improvements  in  the  smelting 
and  working  of  iron  obtained  from  slags  or  cinders,  and  to  the 
application  of  lime  for  the  prevention  of  the  quality  called  '*  cold 
short  "  in  iron  so  obtained.  In  1800  and  1801,  Matthias  Eoops 
took  out  two  patents ;  the  first  for  a  method  of  manufacturing 

t  3  E.  E.  at  p.  445  (2  H.  Bl.  470).      1  Web.)  P.  0.  125 ;  1  Carp.  P.  C. 
X  Daviee'  Patent  Cases,  429  (cited      177). 

K  K  2 
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Hill        paper  from  straw,  hay,  thistles,  waste  and  refuse  of  hemp  and 
Tbompsok.    flft^c,  &c.  fit  for  printing  upon ;    the  second,  for  a  method  of 
manufacturing  paper  generally  from  like  substances,  enumerating 
them.     This  was  a  distinct  notice  of  his  invention,  and  accord- 
ingly William  Plees^  in  his  patent  for  a  method  of  manufacturing 
paper  for  various  purposes,  taken  out  in  1802,  was  enabled  to 
steer  clear  of  Koops's  invention.!     The  case  of  Lard  Cochrane  v. 
Smethurst  \  is  conclusive  against  the  plaintiff  upon  this  part  of 
the  case.    As  to  the  alleged  novelty  of  the  method  of  extracting 
iron  from  slags,  and  preventing  the  quality  called  "  cold  short " 
by  the  application  of  lime  stated  in  the  specification,  the  evidence 
is  all  against  the  plaintiff.    He  has  produced  no  definite  im- 
provements or  new  beneficial  result,  for  when  his  combinations 
[  *S90  ]      *were  discarded,  the  result  was  equally  beneficial.     The  passage 
in  Aikin  is  completely  destructive  of  the  plaintiff's  case  as  to  his 
claim  for  the  invention  of  applying  lime  as  a  prevention  of  the 
quality  called  "  cold  short :  '*  the  word  "  scoriae  "  adverted  to  by 
the  plaintiff's  counsel,  is  only  a  synonym  for  slags  or  cinders. 
After  reading  that  passage,  it  can  never  be  said  that  the  plaintiff, 
in  the  words  of    the    specification,  has  discovered  that  the 
addition  of  lime  or  limestone  would    sufficiently  prevent  or 
remedy  that  quality  in  iron  from  which  it  is  called  "  cold  short." 
In  BaviU  v.  Afoore,§  the  greater  part  of  the  processes  which 
formed  the  combination  on  which  the  patent  was  founded,  had 
been  used  before :  the  subsequent  stages  were  new :  but  there, 
as  in  this  case,  the  plaintiff  had  in  his  specification  described  an 
invention  to  a  greater  extent  than  the  proof  warranted,  and  the 

patent  could  not  be  sustained. 

Cur.  adv.  vuU. 

And  on  this  day  (Gibbs,  Ch.  J.  having  been  absent  during  the 
argument,)  Dallas,  J.  deUvered  the  judgment  of  the  Coubt  : 

In  this  case  it  will  not  be  necessary  to  state  the  patent  with 
the  specification  at  large,  or  the  pleadings  in  the  cause.    These  . 
have  been  fully  adverted  to  at  the  Bar  in  the  course  of  the 
argument  on  each  side ;  and  it  will  now  be  sufficient  to  refer  to 

t  See  Collier's  Law  of   Patents,      S.  0.    Daviee*  Patent  Caoes,  354. 
Appendix,  p.  72,  tit.  Paper.  §  Daviee'  Patent  Cases,  412. 

t  18  B.  B.  761  (1    Starkie,    205) 
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them  generally  as  I  proceed.      The  declaration  in  substance        Hill 
charges  an  infringement  of  the  patent ;  and  the  jury  have  found    Thompson. 
for  the  plaintiff.     The  finding  involves,  first,  that  the  patent  is 
valid,  subject  to  every  legal  consideration  in  this  respect ;  and, 
secondly,   that  the  defendants  have  worked  according  to  the 
specification,  and  have  thereby  infringed  the  plaintiff's  right. 
The  last  point,  if  properly  found,  leads  to  the  first  consideration, 
viz.  the  validity  of  the  patent ;  but,  if  it  ought  not  to  have  been 
so  found,  then  the  validity  becomes  immaterial :  *for  whether      I  •s^i  1 
the  patent  be  vaUd  or  not,  signifies  nothing  in  this  particular 
case,  if  the  defendant  has  not  worked  according  to  the  specifi- 
cation.    To  prove  the  infringement  of  the  patent  one  witness 
only  was  called  ;  and  this  part  of  the  case  depends,  therefore, 
entirely  upon  his  testimony.     And,   before  adverting  to  the 
evidence  in  question,  it  will  be  necessary  to  look  to  the  patent  as 
far  as  it  relates  to  this  part  of  the  subject.    It  has  not  been 
contended,  that  it  is  a  patent  introducing  into  use  any  one  of  the 
articles  mentioned  singly  and  separately  taken ;  nor  could  it  be 
80  contended,  for  the  patent  itself  shews  the  contrary :  and,  if  it 
had  been  a  patent  of  such  a  description,  it  would  have  been 
impossible  to  support  it ;  for  slags  had  undoubtedly  been  made 
use  of  previously  to  the  patent,  so  had  mine  rubbish,  and  so  had 
lime.    But,  it  is  said,  it  is  a  patent  for  combinations  and  propor- 
tions producing  an  effect  altogether  new,  by  a  mode  and  process, 
or  series  of  processes,  unknown  before ;  or,  to  adopt  the  language 
made  use  of  at  the  Bar,  it  is  a  patent  for  a  combination  of 
processes  altogether  new,  leading  to  one  end  :  and,  this  being  the 
nature  of  the  alleged  discovery,  any  use  made  of  any  of  the 
ingredients  singly,  or  any  use  made  of  such  ingredients  in  partial 
combination,  some  of  them  being  omitted,  or  any  use  of  all  or 
some  of  such  ingredients  in  proportions  essentially  different 
from  those  specified,  and  yet  producing  a  result  equally  beneficial 
(if  not  more  so)  with  the  result  obtained  by  the  proportions 
specified,  will  not  constitute  an  infringement  of  the  patent. 

It  is  scarcely  necessary  here  to  observe,  that  a  slight  departure 
from  the  specification  for  the  purpose  of  evasion  only  would,  of 
course,  be  a  fraud  upon  the  patent ;  and,  therefore,  the  question 
will  be,  whether  the  mode  of  working  by  the  defendant  has  or 
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Hill  has  not  been  essentially  or  substantially  different.  For  this  we 
Thompbov.    ixiust  *Iook  to  the  evidence  of  Edward  Forman,  and,  he  being  the 

[  •sw  ]  single  witness  to  the  point,  by  his  testimony  this  part  of  the 
case  mast  stand  or  fall.  It  may  be  difficult  entirely  to  reconcile 
different  parts  of  his  evidence  with  each  other,  if  his  answers  to 
the  several  questions  be  taken  separately  and  detached :  but, 
looking  to  the  result,  it  seems  to  be  clear.  On  the  part  of  the 
plaintiff,  he  proves,  that,  before  the  patent  was  taken  out,  the 
defendant  was  not  in  the  habit  of  making  use  of  slags :  and  that, 
his  attention  being  called  to  the  subject  by  the  patentee  in  the 
first  instance,  and  then  by  the  patent  itself,  he  has  made  use  of 
them  uniformly  since ;  he  has  since  also,  at  times,  used  mine 
rubbish,  and  also  lime,  which  last,  he  admits  was  used  to 
prevent  the  **  cold  short " ;  which  defect,  he  also  allows,  was  and 
is  thereby  prevented.  So  far,  therefore,  he  proves  separate  use 
and  occasional  combination.  He  is  next  asked  as  to  the  propor- 
tions mentioned  in  the  patent.  Did  you  apply  the  lime  in  these 
proportions?  His  answer  is — I  say  no  to  that. — Have  you 
worked  by  the  specification  ?  No,  we  did  not. — He  then  explains 
in  what  respects  they  departed  from  the  specification.  This  is 
his  evidence  on  the  examination  in  chief.  On  the  cross  exami- 
nation he  says,  that  the  proportions  used  were  very  materially 
different,  and  that  the  proportions  in  the  patent  are  not 
essential ;  that  it  would  make  no  difference  to  him  if  he  were  to 
be  restrained  from  using  these  proportions ;  and  that  the  result 
would  be  better  obtained  by  materially  departing  from  them, 
indeed  by  almost  losing  sight  of  them  altogether.  With  respect 
to  slags,  on  reconsideration,  he  states,  that  the  defendant  had 
used  slags  previously  to  the  patent  in  the  puddling  furnace,  for 
months  together.  As  to  mine  rubbish,  he  says,  we  varied  the 
proportion,  and  we  found,  in  experience,  that  the  use  of  it  was 
best    without  reference  to  the   preparations   and    restrictions 

[  *898  ]  pointed  *out  in  the  specification,  and,  when  omitted,  the  result 
was  best  of  all.  It  is  true,  he  afterwards  states,  that  this 
omission  took  place  when  he  was  absent  from  home,  and  that, 
on  his  return,  he  ordered  the  mine  rubbish  to  be  restored; 
and  in  this  respect,  and  going  to  this  single  point,  there  appears 
to  be  an  inconsistency.    But  still,  as  the  case  stands  on  his 
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single  evidence,  if,  in  substance  and  result  it  proves  a  mode  of  hill 
working  essentially  different  from  the  specification,  the  founda-  Thompson. 
tion  of  the  plaintiff's  case  is  altogether  gone.  And  the  rule  is, 
in  this  respect,  strict,  as  stated  by  Mr.  Justice  Buller  in  the 
case  of  Turner  v.  Winter.  In  that  case,  the  learned  Judge 
expressed  himself  in  these  words,  ''  Whenever  the  patentee 
brings  an  action  on  his  patent,  if  the  novelty  or  effect  of  the 
invention  be  disputed,  he  must  shew  in  what  his  invention 
consists,  and  that  he  procured  the  effect  proposed  in  the  manner 
specified ; "  f  and  in  another  part  of  the  same  case  he  adds, 
"  Slight  defects  in  the  specification  will  be  sufficient  to  vacate 
the  patent ;  "  |  and,  speaking  of  degree  and  proportion,  he 
says,  "  The  specification  should  have  shewn  by  what  degree  of 
heat  the  effect  was  to  be  produced  :  "§  in  that  case,  as  in  a  great 
variety  of  others,  instances  may  be  found  to  shew  the  strictness 
of  the  law,  as  bearing  upon  this  point,  either  in  regard  of 
omission  or  of  superfluous  addition,  or  of  uncertainty  or  insuffi- 
ciency in  quantities  proposed.  But,  further,  the  evidence  so 
applied  does  not  confine  itself  to  this  point  only ;  for  it  disproves 
also  utility,  as  far  as  it  depends  on  combination  and  proportion 
leading  and  conducing  to  a  specific  result.  Neither  can  it  be 
justly  said,  that  the  use  of  the  separate  ingredients,  or  some  of 
them  partially  combined,  is  a  use  made  of  the  invention  *in  [  •Sd*  ] 
part,  so  as  to  support  the  counts  adapted  to  such  partial  use ; 
because,  as  it  has  been  already  observed,  and  will  more  particu- 
larly be  adverted  to  hereafter,  each  of  the  ingredients  had  before 
been  separately  used,  and  had  been  used  more  or  less  in  partial 
combination. 

On  the  whole,  our  opinion  is,  as  to  this  part  of  the  case,  that, 
considering  the  evidence  of  Forman  in  its  substance  and  result, 
and  with  reference  to  the  peculiar  nature  of  the  patent,  an 
infringement  of  the  patent  is  not  thereby  proved. 

And  here  I  might  stop,  but,  from  consideration  for  the  parties, 
it  may  be  proper  to  dispose  of  the  next  ground  on  which  the 
rule  was  obtained,  namely,  that  the  invention  claimed  is  not  new ; 
and  this,  like  every  other  patent,  must,  undoubtedly,  stand  on 

t  Davies'  Patent  Cases,  153.  §  Ibid.  154. 

t  Ibid.  165. 
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Hill  the  groand  of  improvement  or  discovery.  If  of  improvement,  it 
Thohpson.  mnst  stand  on  the  groand  of  improvement  invented ;  if  of 
discovery,  it  must  stand  on  the  ground  of  the  discovery  of 
something  altogether  new :  and  the  patent  must  distinguish 
and  adapt  itself  accordingly.  If  the  patent  be  taken  out  for 
discovery,  when  the  alleged  discovery  is  merely  an  addition  or 
improvement,  it  is  scarcely  necessary  to  observe,  that  it  will 
be  altogether  void.  Of  which  description  this  patent  is,  will  be 
hereafter  examined ;  at  present,  it  will  be  sufficient  to  say,  that 
the  grounds  of  novelty  and  discovery  are  three,  on  which  it  must 
stand.  If  the  discovery  claimed  were  known  and  made  use  of 
before,  the  patent  is  at  an  end. 

Now,  with  reference  to  this  particular  case,  it  may  be  proper 
shortly  to  consider  what  novelty  and  discovery  are  deemed  to 
be;  and,  when  I  say,  ** novelty  and  discovery,"  I  mean  to 
distinguish  between  those  terms ;  for  it  is  not  enough  to  have 
discovered  what  was  unknown  to  others  before,  if  the  discovery 
be  confined  to  the  knowledge  of  the  party  having  made  it ;  but  it 
[  *3J>'»  ]  must  have  *been  communicated  more  or  less,  or  it  must  have 
been  more  or  less  made  use  of,  so  as  to  constitute  discovery,  as 
applied  to  subjects  of  this  sort.  The  case  of  DoUond  has  been 
mentioned  at  the  Bar,  as  also  Tennant's  patent  for  bleaching 
liquor,  and  they  stand  so  contrasted  as  to  illustrate  the  distinction 
to  which  I  allude.  In  DoUond 's  case  the  question  was,  who 
was  the  true  inventor  within  the  meaning  of  the  statute.  Hall 
had  made  the  discovery  in  his  closet,  but  had  never  made  it 
public ;  and,  on  this  ground,  Dollond*s  patent  was  confirmed. 
In  Tennant's  case,  the  great  utility  of  the  invention  was 
proved,  and  the  general  ignorance  of  the  bleachers  of  it  till 
after  the  date  of  the  patent.  But,  on  the  other  side,  a  bleacher 
near  Nottingham  deposed,  that  he  had  used  the  same  means  of 
preparing  his  bleaching  liquor,  for  six  years  anterior  to  the  date 
of  the  patent,  but  that  he  had  kept  his  method  a  secret  from  all 
but  his  two  partners,  and  his  two  servants  concerned  in  preparing 
it.  In  addition  to  this,  different  conversations  were  proved  to 
have  passed  between  Tennant  and  a  chemist  of  Glasgow,  before 
the  patent,  and,  in  these  conversations,  the  chemist  had  suggested 
to  Tennant  the  basis  of  the  improvement  in  question.     Under 
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these  circamstances  Tennant  was  deemed  not  to  be  the  inventor,  Hill 
and  a  nonsuit  took  place.  So,  in  the  case  of  Arkwright's  TfloicpsoK. 
patent :  t  with  respect  to  a  particular  roller,  part  of  the 
machinery,  the  evidence  was,  that  Arkwright  had  been  told  of  it 
by  one  Kay ;  that,  being  satisfied  of  its  value,  he  took  Kay  for  a 
servant,  kept  him  for  two  years,  employed  him  to  make  models, 
and  afterwards  claiming  it  as  an  invention,  made  it  the 
foundation  of  a  patent.  The  same  fact  was  proved  as  to  a  crank, 
which  had  been  discovered  by  a  person  of  the  name  of  Hargrave, 
which  also  had  been  adopted  by  Arkwright ;  and  although  it  had 
been  made  *use  of  in  a  degree  before  by  a  few,  a  general  [^396] 
ignorance  with  respect  to  it  was  proved  by  a  great  number  of 
persons  in  the  trade.  Mr.  Justice  Bulleb  was  of  opinion,  that, 
though  this  might  be  perfectly  true,  (that  is,  the  general 
ignorance  as  to  those  improvements,)  it  signified  nothing ;  the 
fact  that  the  witnesses  on  the  part  of  the  defendant  had  not 
heard  of  those  improvements,  was  no  contradiction  of  previous 
knowledge  and  previous  use  by  others.  The  close  application  of 
these  decisions  to  the  present  case  will  appear  as  I  proceed 
further ;  at  present  I  will  only  say,  looking  at  the  subject  in 
question  in  this  light,  is  the  plaintiff  to  be  considered  as  the 
inventor,  be  it  improvement  claimed  or  be  it  altogether  discovery  ? 
And  this  leads  to  the  evidence  in  this  respect. 

On  the  part  of  the  plaintiff  several  witnesses  were  examined, 
on  whose  testimony  it  will  be  sufficient  generally  to  observe, 
they  proved  that,  of  whatever  description  that  for  which  the 
patent  was  taken  out  may  be  deemed,  it  was  altogether  new  to 
them.  One  witness  in  particular  is  entitled  to  have  the  greatest 
weight  given  to  his  testimony,  I  mean  Mr.  Mushet ;  he  has 
himself  published  treatises  on  the  subject  of  iron ;  he  has  studied 
the  subject  as  matter  of  chemistry  and  science  ;  his  works  have 
been  received  every  where  as  a  standard  authority ;  and,  further, 
he  is  a  person  of  the  greatest  and  most  extensive  practical 
experience.!  His  account  of  the  patent  in  question  is,  that  it  is 
a  combination  of  processes  known  before  separately,   but  in 

t  See  Rex  y.  Arkwright^  Dayies'      his  newly-invented  processes  appli- 
Patent  Caaee,  61.  cable  to  metallurgy. 

X  In  1800  he  took  out  a  patent  for 
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Hill  combination  new,  and  prodncing  a  beneficial  result.  So  far  the 
Thompson,  case  appears,  upon  the  part  of  the  plaintiff,  to  be  strongly 
proved.  But,  first,  it  is  to  be  observed,  that  the  evidence,  be  its 
strength  what  it  may,  is  negative  merely.  The  ignorance  of  the 
I  •8»7  ]  particular  witnesses  to  which  I  *allude  may  be  perfectly  true, 
consistently  with  a  perfect  knowledge  by  others  of  the  existence 
of  those  materials,  separately  or  in  combination,  and  in  a  degree 
more  or  less  extensive  ;  and  here  Tennant's  case  and  Arkwright'a 
case,  already  mentioned,  apply,  being  in  this  respect  and  to  this 
point  precisely  similar. 

But  let  us  next  look  to  the  articles,  which,  in  substance  and 
in  the  mode  in  which  they  are  directed  to  be  made  use  of, 
constitute  the  discovery  claimed.  Taken  as  separate  ingredients, 
in  this  stage  of  discussion,  I  shall  not  dwell  upon  them :  I  will 
only  generally  say,  that  of  slags  or  cinders,  of  mine  rubbish,  and 
of  lime,  as  used  in  various  ways,  and  generally  considered  as 
connected  with  the  working  of  iron,  not  only  knowledge  but 
extensive  use  has  been  proved,  and  this  by  a  great  number  of 
witnesses,  the  evidence  being  all  on  one  side ;  inasmuch  as  there 
is  positive  testimony  against  negative  testimony,  leaving  a  result 
of  perfect  consistency. 

I  come  next  to  combination  and  proportion,  considered  with  a 
view  to  utility.  If  Forman's  evidence  is  to  be  our  guide  (and  by  his 
testimony  the  plaintiff  must  succeed  or  fail,  as  to  the  defendant's 
working  by  the  specification),  he  not  only  proves  a  departure 
from  proportions,  but  a  variation  in  combination,  or  proportion. 
If  the  specific  combination  may  be  materially  departed  from, 
where  is  the  line  to  be  drawn,  and  what  is  there  beyond  general 
combination  in  this  patent  which  professes  to  be  precise  and 
specific  in  apportionment  and  application?  And  it  will  be 
recollected,  that  with  a  little  change  of  ground,  as  urgency 
required,  the  case  has  been  so  represented  and  so  argued  at  the 
Bar. 

Thus  much  of  slags  and  mine  rubbish.    I  have  already  spoken 

in  part  of  lime  ;  but  of  this,  which,  though  not  the  sole,  seems 

to  be  the  most  material  object,  it  will  be  necessary  now  to  speak 

more  fully. 

[898]  First,  then,  consider  the  end  to  be  attained,  and  next  the 
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proposed  means  of  attaining  it.     The  purpose  is  to  render  bar        Hn.L 

iron  more  tough,  by  preventing  that  brittleness  which  is  called    Thompson. 

"  cold  short,"  and  which  renders  bar  iron  less  valuable :  the 

means  of  prevention  stated  are  the  application  of  lime.    In  what 

way  then  is  lime  mentioned  in  the  patent  ?    The  first  part  of 

the  specification  in  terms  alleges  certain  improvements  in  the 

smelting  and  working  of  iron,  during  the  operations  of  the  blast 

furnace;  and  then,  introducing  the  mention  of  lime,  it  states 

that  the  application  of  it  to  iron,  subsequently  to  the  operation 

of  the  blast  furnace,  will  prevent  the  quality  called    ''cold 

short." 

So  far,  therefore,  the  application  of  lime  is,  in  terms,  claimed 
as  an  improvement,  and  nothing  is  said  of  any  previous  use,  of 
which  the  use  proposed  is  averred  to  be  an  improvement ;  it  is, 
therefore,  in  substance,  a  claim  of  entire  and  original  discovery. 
The  recital  should  have  stated,  supposing  a  previous  use  to 
bd  proved  in  the  case,  that  ''whereas  lime  has  been  in  part, 
but  improperly,  made  use  of,"  &c.  and  then  a  different 
mode  of  application  and  use  should  have  been  suggested  as  the 
improvement  claimed.  But  the  whole  of  the  patent  must  be 
taken  together,  and  this  objection  will  appear  to  be  stronger  as 
we  proceed.  And  here  again,  looking  through  the  patent,  in  a 
subsequent  part  of  the  specification,  the  word  "  discovery  "  first 
occurs,  and  I  will  state  the  terms  made  use  of  in  this  respect — 
"And  I  do  further  declare,  that  I  have  discovered  that  the 
addition  of  lime  will  prevent  that  quality  in  iron  from  which  the 
iron  is  called  '  cold  short,'  and  will  render  such  iron  more  tough 
when  cold,  and  that  for  this  purpose  I  do  add  a  portion  of  lime 
or  limestone,  to  be  regulated  by  the  quantity  of  iron  to  be 
operated  upon,  and  by  the  quality  of  the  iron  to  be  produced,  to 
be  added  at  any  time  subsequently  to  the  reduction  in  the  *blast-  [  *399  ] 
furnace,  and  this  from  whatever  substance  the  iron  may  be 
produced,  if  expected  to  prove '  cold  short '."  Now  this  appears  to 
be  nothing  short  of  a  claim  of  discovery  in  the  most  extensive 
sense,  of  the  effect  of  lime  applied  to  iron  to  prevent  brittleness, 
not  qualified  and  restrained  by  what  follows  as  to  the  preferable 
mode  of  applying  it  under  various  circumstances  ;  and,  therefore, 
rendering  the  patent  void,  if  lime  had  been  made  use  of  for  this 
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HiUi  purpose  before,  sabject  to  the  qaalification  only  of  applying  it 
Thompboh.   subseqaently  to  the  operations  in  the  blast  furnace. 

How  then  is  the  evidence  in  this  respect  ?  And,  first,  if  the 
dictionary,  so  often  referred  to,  in  substance  informed  the  public 
of  what  the  specification  or  the  patent  professes  to  inform  them, 
that  will  undoubtedly  be  the  first  discovery :  as,  in  Arkwright's 
case  it  was  agreed  that  a  book  produced,  printed  and  published 
previous  to  the  patent,  constituted  the  discovery  so  as  to 
negative  invention  by  the  patentee.!  It  will  be  sufficient  to 
read  one  passage  from  this  dictionary ;  **  Binman  says  that  cast 
iron,  which  by  the  common  treatment  would  yield  cold  short  bar, 
may  be  made  to  afford  soft  malleable  iron  by  fusing  it  with  a 
mixture  of  equal  parts  of  lime  and  scoriae.'*  I  need  not  say 
that  scoriflB  are  produced  by  the  operation  of  the  blast  furnace ; 
and  lime  is  proposed  in  combination  with  those. 

Here  then  is''  cold  short "  stated  to  be  prevented  by  the  applica- 
tion of  lime,  subsequently  to  the  operation  of  the  blast  furnace ; 
and,  in  this  view  of  the  subject,  nothing  turns  upon  precise  propor- 
tion, the  claim  being  a  claim  of  discovery  generally.  This  book 
was  published  in  England  in  1807,  and  the  patent  was  taken  out 
in  1816.  In  effect,  therefore,  this  book  completely  negatives  the 
[*400]  novelty  of  the  alleged  discovery.  But  *look  to  the  other 
evidence  of  actual  previous  use  in  various  instances  in  this 
country.  I  will  shortly  state  part  of  it  only,  the  whole  being 
consistent  in  this  respect.  One  of  the  witnesses,  Northall,  is 
asked  (the  question  going  back  many  years  before  the  patent) 
"Did  you  know  how  to  prevent  the  quality  of  'cold  short*  in 
the  iron  produced  from  the  cinder  ?  *'  His  answer  is — '*  By  the 
application  of  lime  in  the  puddling  furnace."  Now  the  puddling 
furnace  is  one  of  the  stages  in  which,  by  the  express  words  of  the 
specification,  the  lime  for  this  purpose  is  to  be  applied  ;  but  this, 
he  adds,  he  heard  from  one  person  only,  and,  therefore,  this,  if  it 
stood  singly,  might  be  considered  as  slight  proof.  I  will  not  stop 
to  enquire  whether  this  evidence  alone  would  or  would  not  be 
sufficient,  according  to  the  cases  which  have  been  decided ;  but 
let  me  next  see  what  further  knowledge,  and,  beyond  this, 
what  use  is  proved,  not  only  in  one  but  in  may  instances,  and  by 
t  i2ese  y.  Arhvright,  Davies'  Patent  Cases,  129. 
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the  different  witnesses  called,  only  observing,  before  I  quit  the  Hili. 
evidence  of  this  witness,  that  this  question  appears  to  have  been  Thompson. 
put  to  him  by  one  of  the  jury  :  **  You  say  that  you  knew  that 
using  lime  would  prevent  the  '  cold  short,'  can  you  tell  us  how 
it  ought  to  be  used  ?  "  The  answer  is,  *'  In  the  puddling  furnace." 
There  is  much  other  evidence  to  the  same  effect,  but  I  shall 
content  myself  with  referring  to  that  of  Mr.  Robinson.  He 
produced  a  journal  of  entries,  in  which  successful  experiments 
were  noted,  at  the  time  they  were  made,  of  the  application  of 
lime  both  in  the  puddling  and  refinery  furnaces,  for  the  express 
purpose  of  preventing  the  **  cold  short,"  followed  up  by  a  continued 
use  from  1808  to  1816,  (a  period  of  eight  years  anterior  to  the 
patent,)  when  the  works  which  he  superintended  stopped.  The 
application,  therefore,  of  lime  in  some  way  for  the  purpose 
proposed,  instead  of  being  a  secret  unknown  before,  was  as 
public  as  it  could  be  rendered  by  a  work  *of  extensive  circulation ;  [  •401  ] 
and  in  every  view  of  the  subject,  therefore,  this  claim  had  been 
more  or  less  in  actual  use  in  this  country;  so  that  the  present 
patent  would  in  effect  operate  as  an  abrogation  of  vested  and 
existing  rights.  I  am  now  upon  the  subject  of  the  general 
application  of  lime  claimed  as  a  discovery,  without  reference  to 
specific  apportionment,  except  as  before  mentioned. 

On  this  part  of  the  case  I  will  only  further  remark,  that,  if 
any  part  of  the  alleged  discovery,  being  a  material  part,  fail, 
(the  discovery  in  its  entirety  forming  one  entire  consideration) 
the  patent  is  altogether  void:  and  to  this  point,  which  is  so 
clear,  it  is  unnecessary  to  cite  cases.  In  every  view  of  the 
subject,  therefore,  the  claim  to  invention  and  novelty  fails,  not 
only  virtually  and  technically,  as  the  patent  and  specification 
are  framed,  but  in  effect  and  substance,  and  in  the  broadest  and 
most  enlarged  view  of  the  subject.  At  the  time  of  the  trial,  the 
utility  of  the  alleged  discovery  being  admitted,  the  fairness  of 
the  specification  being  established,  and  the  publicity  afforded 
by  the  patent,  compared  with  the  partial  and  previous  limited 
use,  giving  to  the  public,  as  it  appeared  to  me,  all  but  the  benefit 
of  actual  and  original  discovery,  constituted  a  case  so  far 
favourable  to  the  plaintiff ;  but,  looking  to  the  strictness  with 
which,  on  the  point  of  discovery,  patents  must  be  construed, 
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Hill  looking  to  the  decisions  in  cases  of  the  nearest  analogy,  and  to 
TuoMPsoH.  the  peculiar  natnre  of  this  case  onder  all  its  circnmstances,  we 
feel  ourselves  bound  to  decide  against  the  originality  of  that 
which  is  claimed  by  the  patentee  as  new.  On  both  grounds, 
therefore,  first,  that  no  infringement  of  the  patent  has  been 
proved ;  and,  secondly,  that  the  invention  is  not  new,  we  are  of 
opinion  that  the  plaintiff  is  not  entitled  to  recover. 

[402]  Best,   Serjt.   then  objected,  that  the  Court  could  not,  in 

this  case,  direct  a  nonsuit  to  be  entered,  but  should  grant  a 
new  trial  only ;  but 

DauiAS,  J.  stated  that  if  he  had  not  wished  to  give  the  parties 
an  opportunity  of  going  into  the  whole  of  the  case,  he  should 
have  nonsuited  the  plaintiff  on  the  evidence  of  Edward  Forman. 

Per  Curiam  :  Rule  absolvtefor  a  nommtA 

Bent  on  a  subsequent  day,  moved  that  this  nonsuit  should 
be  set  aside  and  a  new  trial  had.  He  urged  that  he  should 
have  had  a  bill  of  exceptions,  of  which  he  was  now  deprived, 
and  that  his  client  was  in  possession  of  a  verdict  which,  by  the 
course  adopted  by  the  Court,  was  taken  from  him. 

Dallas,  J.  repeated  his  observations  above  made. 

BuRROUOH,  J.  said,  that  the  course  adopted  by  the  Court  as  to 
the  judgment  given,  was  the  result  of  great  consideration  both 
in  public  and  in  private.    And 

The  Court  rejected  the  application. 
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Ex  PARTE  HEATHFIELD  in  the  MATTER  of  TEE-       isis. 
VILLE  CROSS.  '^—' 

(8  Taunt.  403—407.)  ^  *^^  ^ 

Where  a  statute  directs  a  specific  proceeding  to  be  taken  in  a  Court, 
the  proceeding  must  be  taken  within  a  reasonable  time  according  to  the 
practice  of  the  Court. 

The  16th  Geo.  II.  c.  17.,  t  passed  for  the  relief  of  insolvent 
debtors,  after  du*ecting  sheriffs  and  gaolers  to  deliver  in  list  of 
those  who  were  their  prisoners  on  1st  January,  1742,  to  the 
justices  at  sessions,  and  that  the  said  prisoners  should  be 
discharged,  upon  their  delivering  *a  schedule  of  their  estate  and  t  **^^  ] 
effects,  to  remain  with  the  clerk  of  the  peace,  provided  that  all 
the  estate,  right,  title,  interest,  and  trust  of  such  prisoner,  of,  in, 
and  to  his  real  and  personal  estate,  should,  immediately  after  the 
discharge  of  such  prisoner,  vest  in  the  clerk  of  the  peace,  who 
was  authorized,  by  order  of  the  justices,  at  their  general  or 
Quarter  Sessions,  to  assign  the  same  to  such  of  the  creditors  of 
the  prisoner  as  the  major  part  of  his  or  her  creditors,  who  should 
apply  for  the  same  by  any  writing  under  their  hands,  should 
direct  and  appoint,  in  trust  for  themselves  and  the  rest  of  the 
creditors ;  which  assignee  (to  whom  powers  of  suing,  &c.  were 
given)  was  directed  to  receive  and  divide  the  prisoner's  estate 
and  effects,  or  the  monies  arising  from  the  sale  or  disposition 
thereof  (such  sales  to  be  approved  by  the  major  part  of  the 
creditors)  amongst  the  creditors  proving  their  debts,  after  one 
month's  notice  of  dividend,  in  equal  proportions,  according  to 
their  respective  debts ;  ''and  after  the  same  is  recovered  and 
received,  to  render  the  overplus,  if  any  shall  be  (their  own  debts 
and  charges  first  deducted)  to  the  prisoner,  his  executors  or 
administrators."  Persons  seised  of  an  estate  tail,  claiming  the 
benefit  of  the  Act,  were  thereby  directed  to  deliver  such  estate 
to  their  creditors;  and  it  was  enacted,  that  they  should  be 
deemed  to  be  seised  in  fee.  Then  came  the  following  clause. 
**  And  to  the  intent  and  purpose  that  the  estate  and  effects  of 
such  prisoner  or  prisoners  as  shall  be  discharged  by  virtue  of 

t  Bepealed  S.  L.  E.  Act,  U67.— E.  C. 
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Ex  parte      this  Act,  may  be  truly  and  faithfally  applied  for  the  benefit  of 
lif  ™^°'  his,  her,  or  their  real  creditors ;  be  it  enacted,  by  the  authority 

Tbevillk  aforesaid,  that  it  shall  and  may  be  lawful  to  and  for  the  respec- 
tive Courts  at  Westminster,  from  whence  any  process  issued,  upon 
which  such  prisoner  or  prisoners  was  or  were  committed,  whose 
effects  are  so  assigned,  or  where  the  process  issued  out  of  any 
other  Court,  to  and  for  the  Judges  of  the  Courts  of  King's  Bench, 

[  •406  ]  Common  Pleas,  and  Exchequer,  or  any  two  of  them,  from  *time 
to  time,  upon  the  petition  of  any  creditor  or  creditors  of  such 
prisoner  or  prisoners,  complaining  of  any  insufficiency,  fraud, 
mismanagement,  or  other  misbehaviour,  of  all  or  any  of  the 
assignees  to  whom  the  estate  or  effects  of  such  prisoner  or 
prisoners  shall  be  assigned  by  such  clerk  of  the  peace  as  afore- 
said, upon  hearing  the  parties  concerned,  to  make  and  give 
such  orders  and  directions  therein,  either  for  the  removal  or 
displacing  such  assignee  or  assignees,  and  the  appointing  any 
new  assignee  or  assignees,  in  the  place  or  stead  of  such  assignee 
or  assignees,  so  to  be  removed  or  displaced,  or  for  the  prudent, 
just,  or  equitable  management  or  distribution  of  the  said  estate 
and  effects,  for  the  benefit  of  the  respective  creditors,  as  the 
said  Courts  or  Judges  respectively  shall  think  fit;  and  in 
case  of  the  removal  or  displacing  of  any  assignee  or  assignees, 
and  the  appointing  of  any  such  new  assignee  or  assignees,  the 
estate  or  effects  of  such  prisoner  or  prisoners  shall  from  thence- 
forth be  diverted  out  of  the  assignee  or  assignees  so  removed  or 
displaced,  and  be  vested  in  and  delivered  over  to  such  new 
assignee  or  assignees,  in  the  same  manner,  and  for  the  same 
ends,  intents,  and  purposes,  as  the  same  were  before  vested  in 
the  assignee  or  assignees  as  aforesaid ;  any  thing  in  this  Act 
contained  to  the  contrary  notwithstanding." 

In  1742,  the  time  of  passing  the  Act,  Treville  Cross  took  the 
benefit  thereof,  and  his  estates  were  assigned  to  Crossing, 
who  was  afterwards  removed  by  the  Court  of  Common  Pleas, 
and  John  Clarke  appointed  in  his  stead.  Clarke  continued  in 
possession  till  his  death,  but  made  no  sale  or  distribution,  and 
died  insolvent.  John  Clarke,  his  son  and  representative,  was 
displaced  by  rule  of  Court  of  C.  P.,  on  the  4th  May,  1775, 
and  John  Pring  was  appointed  assignee.    Some  years  after 
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this,  John  Lethbridge,  Esquire,  (afterwards  Sir  John  Lethbridge,  Ex  parte 
Bart.)  filed  a  bill  in  Chancery,  claiming  certain  estates,  which  xn  re 
had  been  limited  to  Treville  Cross  in  tail,  mider  a  *settlement  ^^^^^" 
of  his  grandmother,  Johanna  Lethbridge,  and  claims  were  also  p  ^^oe  ] 
set  up  by  other  parties,  as  heirs  at  law,  to  such  estates  as  had 
descended  to  Treville  Cross  from  his  mother,  Elizabeth  Treville. 
In  this  state  of  dispute  as  to  the  heirship,  John  Pring  was 
removed  by  rule  of  Court  of  C.  P.,  on  the  10th  May, 
1779,  and  Sir  John  Lethbridge  was  appointed  assignee,  who, 
having  obtained  possession  under  the  rule  of  all  the  estates  of 
Treville  Cross,  sold  some  parts,  and  continued  in  possession  of 
the  remainder,  down  to  the  time  of  his  death,  but  never 
rendered  any  account.  In  the  course  of  the  proceedings  in 
Chancery,  an  issue  had  been  directed  by  that  Court  to  try  the 
right  between  Sir  John  Lethbridge,  and  one  claiming  to  be  heir 
at  law  of  Treville  Cross.  The  suit  was  abated  at  Sir  John's 
death,  and  had  since  revived  against  Sir  Thomas  Lethbridge, 
his  son  and  heir,  and  personal  representative.  Treville  Cross 
died  many  years  since,  and  Anthony  Heathfield,  Esquire,  the  pre- 
sent applicant,  and  Cross's  personal  representative,  took  out  letters 
of  administration  to  his  estate  and  effects  in  February,  1817. 

Vaughan,  Serjt.  now  moved  for  a  rule,  calling  on  Sir 
Thomas  Lethbridge,  Bart,  to  shew  cause  why  a  new  assignee  of 
the  insolvent's  estates  should  not  be  appointed,  and  why  an 
account  should  not  be  taken  before  the  prothonotary  of  all  sums 
of  money  received  by  Sir  John  Lethbridge  in  his  lifetime, 
or  by  Sir  Thomas  Lethbridge  since  his  decease,  of  or  belonging 
to  the  insolvent's  estate.  He  urged  that  the  provisions  of  the 
Act  were  imperative,  that  the  assignee,  after  taking  his  own 
debt,  should  account  for  the  residue;  and  that  the  suit  in 
Chancery  as  to  the  heirship  was  irrelevant,  because  the  Act 
required  the  assignee  to  account  to  the  insolvent's  personal 
representative,  on  whose  behalf  he  appeared  in  this  case. 

Dallas,  J. :  t 
After  a  lapse  of  nearly  40  years  since  the  appointment  of  the 

t  GiBBS,  Gh.  J.  was  absent. 
R.R. — ^VOL.  XX.  L  L 
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Ex  parte     assignee,  who  has  furnished  the  Aground  for  this  motion,  the 

In  re      '  Court  does  not  feel  called  upon  to  interfere.     Where  a  statute 

^^^^*    directs  a  specific  proceeding  in  this  or  any  other  Court,  the 

[  •407  ]      meaning  to  be  attached  to  such  direction,  is  that  the  proceeding 

must  be  according  to  the  practice  of  such  Court;    and  the 

practice   of  this  Court   requires  that   such   an  application  as 

my  brother  Vaughan's  is  should  be  made  within  a  reasonable 

time. 

Pabk,  J.  of  the  same  opinion. 

BURBOUQH,  J. : 

It  is  quite  impossible  to  entertain  the  present  application.     Is 

this  Court  to  go  into  a  long  account  forty  years  old  ?    We  refuse 

the  motion. 

Rule  refused. 


1818.  PIGEON,  Widow,  v.  BEUCE  and  DOBSON. 

•^^^'  (8  Taunt.  410—412 ;  S.  C.  2  Moore,  462.) 

L  ^     •)  Acts  of  a  defendant  and  others  interposing  obstacles  to  the  personal 

service  of  a  writ,  do  not  constitute  a  legal  equivalent  to  peisonal  service. 

P^xx,  Serjt.  moved  that  the  service  of  the  writ  of  capias  ad 
respondendum^  in  this  case,  should  be  deemed  good  service  on  the 
defendant,  and  that  an  appearance  should  be  entered,  relying  on 
the  facts  disclosed  by  the  afGidavits  of  two  persons,  by  the  first  of 
whom  it  was  sworn,  that  the  deponent,  on  the  27th  April  last, 
went  to  the  Fleet  prison,  where  the  defendant,  Dobson,  was  then 
in  custody,  for  the  purpose  of  serving  him  with  a  writ  of  capias 
ad  respondendum^  issued  in  this  cause ;  and  that,  having  fonnd 
him  in  the  prison,  the  deponent  tendered  and  offered  to  him  a 
copy  of  the  writ,  at  the  same  time  shewing  the  original  writ, 
[  *4li  ]  and  ^explaining  to  him  the  intent  of  the  service,  but  that  the 
said  defendant  positively  refused  to  take  the  copy  of  the  writ, 
and  turned  from  the  deponent,  and  walked  another  way, 
whereupon  the  deponent  followed  him,  and  endeavoured  to 
prevail  on  him  to  take  the  copy  of  the  writ,  but  the  said  defen- 
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dant  still  positively  refused  to  take  the  same,  and  told  the      pioeon 
deponent,  that  if  he  did  not  immediately  leave  him,  the  deponent       bbucb. 
would  get  himself  insulted ;  and  that  the  deponent,  being  appre- 
hensive that  he  should  get  violently  used  by  the  said  defendant, 
or  by  some  of  the  other  prisoners,  left  the  prison. 

By  the  second  deponent  it  was  sworn,  that,  on  the  evening  of 
the  same  day,  he  went  to  the  Fleet  prison,  for  the  purpose 
of  actually  delivering  to  the  defendant,  Dobson,  the  copy  of  the 
same  writ,  and  went  into  the  ofSce  of  the  deputy-warden  in  the 
prison,  and  explained  to  the  deputy- warden  what  had  passed  in 
the  morning  of  that  day,  as  aforesaid;  that  the  deponent  re- 
quested the  deputy- warden  to  have  the  said  defendant  into  the 
turnkey's  lodge  of  the  prison,  in  order  that  the  deponent  might 
personally  deliver  to  the  said  defendant  the  said  copy  of  the 
writ,  and  shew  him  the  original ;  and  that  the  said  defendant 
was  accordingly  called  by  the  crier,  but  refused  to  come  to  the 
deponent,  and  sent  word  by  the  crier,  that  if  any  one  wanted  to 
see  him,  he  might  come  into  his  room,  as  he  would  not  come  out 
of  it ;  that  thereupon  the  deponent  offered  to  go  inside  the  said 
prison,  with  a  turnkey,  to  serve  the  said  defendant,  as  aforesaid, 
but  that  the  deputy- warden  positively  refused  to  allow  the  depo- 
nent so  to  do,  stating  that  the  deponent  would  get  most  seriously 
injured  if  he  attempted  to  do  so,  and  perhaps  not  escape  with 
his  life,  that  the  prison  would  instantly  be  in  an  uproar,  and  that 
it  was  impossible  for  the  turnkeys  to  protect  the  deponent ;  but 
that,  if  the  deponent  would  leave  the  copy  of  the  *writ  with  the       [  *"^J2  ] 
deputy-warden,  it  should  be  given  to  the  said  defendant  on  the 
following    morning.      It  was  then  sworn,  that  the  deponent 
did  accordingly  leave  a  true  copy  of  the  writ  with  the  deputy- 
warden,  and  that  the  writ  was  in  the  regular  form,  and  was 
returnable  on  the  morrow  of  the  Ascension  last  past ;  that  the 
deponent  had  since  been  informed  at  the  prison,  and  believed 
that  the  said  defendant  was,  on  the  29th  April  last,  discharged 
out  of    the  prison  ;    that  since  that   day  the  deponent  had 
repeatedly  endeavoured    to    serve  the  said    defendant  at  his 
dwelling-house  and  elsewhere,  with  a  copy  of  the  said  writ,  but 
that  he  could  not  find  the  said  defendant,  either  at  his  said 
dwelling-house  or  at  any  other  place ;  that  he  believed  that  the 

L  L  2 
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PioxoK  Bald  defendant  purposely  secreted  himself  to  avoid  being  served 
Bbucx.  with  this  writ ;  and  that  the  deponent  had  since  been  informed 
by  Joseph  Foulkes,  one  of  the  turnkeys  of  the  prison  of  the  Fleet, 
that  he,  Joseph  Foulkes,  did,  on  the  28th  April  last,  deliver  to 
the  said  defendant,  personally,  the  said  copy  of  the  said  writ, 
which  the  deponent  left  with  the  deputy- warden,  in  the  presence 
of  the  said  Joseph  Foulkes.l 

GiBBS,  Gh.  J. : 

It  is  quite  another  question  what  remedy  you  may  have 

against  any  officer  who  interposes    difficulties  in  your  way, 

or  prevents  you  from  executing  process :  but  we  cannot  say  that 

this  is  service  of  process,  when  there  is  nothing  to  prove  that  the 

process  has  been  served. 

Evle  refused. 


1818.  CLAEK  AND  Another  v.  GASKAETH. 

•^^  (8  Taunt.  -131--433 ;  S.  C.  2  Moore,  491.) 

[^3^1  1.  Trees,  shrubs,  and  plants,  growing  in  a  nursery  ground,  cannot 

be  distrained  for  rent. 

2.  The  word  ''  product/*  in  the  8tli  section  of  stat.  11  Geo.  IL  c.  19, 
applies  only  to  such  products  of  the  land  as  are  subject  to  the  process  of 
becoming  ripe,  and  of  being  cut,  gathered,  made,  and  laid  up,  when 
ripe. 

Trespass  for  breaking  and  entering  the  closes  of  the  plaintiffB, 
called  Lime  Potts,  and  the  nursery  ground  at  the  parish  of 
Grosthwaite  in  the  county  of  Cumberland,  and  tearing  up, 
digging  up,  &c.  the  earth  and  soil  there;  and  digging  up, 
cutting  down,  and  carrying  away  the  plaintiffs*  trees,  plants, 
roots  and  seeds,  growing  on  the  closes.    Plea,  general  issue. 

At  the  trial  before  Wood,  Baron,  at  the  last  Cumberland  Assizes, 
r  ♦432 1  a  verdict,  with  damages,  was  found  for  the  *plaintiflEB,  subject  to 
the  opinion  of  the  Court  on  the  following  case. 

At  the  time  of  committing  the  several  acts  alleged  in  the 


t  Pell  stated  that  Joseph  Foulkes      he  had  refused,  saying  that  he 
had  been  applied  to,  to  ma^e  affidavit      forbidden  by  the  warden  to  do  so ; 
of  his  service  of  the  process,  and  that     but  there  was  no  affidavit  of  this. 
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declaration,  the  plaintiffs  were  nurserymen,  and  carried  on  their  Clabk 
business  in  partnership  together  at  Keswick  in  Cumberland;  gaskabth. 
and,  before  and  at  that  time,  they  were  the  tenants,  and  in  the 
occupation  of  the  closes  mentioned  in  the  declaration,  under  the 
defendant,  for  a  certain  term,  then  and  yet  unexpired,  at  the 
annual  rent  of  192.  19^.  The  plaintiffs  used  the  closes  in  the 
declaration  mentioned  as  nursery  grounds,  and,  at  the  time  of 
the  alleged  trespasses,  the  whole  of  such  grounds  had  been,  and 
were  planted  by  the  plaintiffs  with  young  trees,  shrubs,  and 
plants,  of  the  description  mentioned  in  the  declaration,  for  the 
purpose  of  sale,  in  the  way  of  their  business  as  nurserymen,  and 
a  great  number  of  trees,  shrubs,  and  plants,  of  different  sizes  and 
ages,  and  belonging  to  the  plaintiffs,  were  then  growing  on  the 
same  grounds. 

At  the  time  of  the  distress  hereafter  mentioned,  the  sum  of 
28Z.  6s.  was  due  from  the  plaintiffs  to  the  defendant  for  rent,  in 
respect  of  the  nursery  ground  mentioned  in  the  declaration; 
and  such  rent  being  so  in  arrear,  the  defendant,  on  the  19th 
February,  1817,  distrained  all  the  growing  trees,  shrubs,  and 
plants  which  belonged  to  the  plaintiffs,  and  which  were  then 
growing  in  the  nursery  grounds,  for  such  arrears  of  rent. 
Notice  of  distress  was  given  by  the  defendant ;  and  the  property 
distrained  was  appraised  by  two  sworn  appraisers,  according  to 
the  directions  of  the  statute ;  and  on  the  morning  of  the  24th  of 
the  same  month,  a  sale  by  public  auction,  of  the  same  trees,  and 
shrubs,  and  plants,  commenced  by  direction  of  the  defendant, 
upon  the  premises,  for  the  purpose  of  raising  the  arrears  of  rent, 
and  continued  from  day  to  day  till  and  upon  the  4th  March, 
when  the  sale  ceased.  Several  lots  or  parcels  *of  the  trees,  [•483] 
distrained  as  aforesaid,  were  sold  at  the  sale  to  purchasers, 
whilst  such  trees  were  growing,  and  before  they  had  been  taken 
up  out  of  the  ground,  and  such  lots  or  parcels  of  trees  were 
afterwards  taken  up  from  the  ground  by  the  respective  purchasers 
thereof ;  and  other  lots  or  parcels  of  the  trees  distrained  were 
sold  after  the  trees  composing  such  lots  had  been  pulled  up  from 
the  ground,  by  the  direction  of  the  defendant,  after  they  had 
been  seized  and  distrained  in  the  manner  aforesaid. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
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Clabk      plaintiffs  were  entitled  to  recover.    If  the  Court  should  be  of 
Gabkabtr.  iliat  opinion,  the  verdict  was  to  stand ;  but  if  the  Court  should  be 
of  a  contrary  opinion,  then  a  nonsuit  was  to  be  entered. 

The  Court  now  called  on  Copley ,  Serjt.  to  support  the  distress ; 
and  he  contended  that  the  defendant  was  justified  under  the  stat. 
11  Geo.  II.  c.  19,  s.  8,  which,  after  enumeratiog  certain  crops, 
empowered  the  landlord  to  seize  as  a  distress  any  ^' other  product 
whatsoever  which  shall  be  growing  on  any  part  of  the  estate 
demised."  He  urged  that,  as  the  trees  and  shrubs  in  question 
came  within  that  description,  and  as  they  were  the  only 
available  property  on  the  land  demised,  they  were  well  taken  for 
the  arrears  of  rent. 

But  the  Court  were  of  opinion  that  the  trees  and  shrubs  could 
not  be  distrained;  and  held,  that  the  word  ''product,"  in  the 
eighth  section  of  11  Geo.  II.  c.  19,  did  not  extend  to  trees  and 
shrubs  growing  in  a  nurseryman's  ground,  but  that  it  was 
confined  to  products  of  a  similar  nature  with  those  specified  in 
that  section,  to  all  of  which  the  process  of  becoming  ripe,  and  of 
being  cut,  gathered,  made,  and  laid  up  when  ripe,  was  in- 
cidental. 

Judgment  for  the  plaintiffs. 

HuUockf  Serjt.  was  to  have  argued  for  the  plaintiffs. 
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WILLIAMS  V.  JOHN  PEARCE   HOCKIN   and  isis. 

HANNAH  EEAD.f  '^~' 

(8  Taunt.  436—438.)  [  ^^^  ] 

An  attorney,  before  whom,  as  a  commissioner,  an  affidavit  had  been 
sworn  in  the  country,  had  been  the  legal  adviser  of  one  of  the  deponents, 
and  had,  in  London,  told  the  party  really  interested  in  the  cause  for 
which  the  affidavit  was  sworn,  that  he  intended  to  move  the  Court  in 
that  cause,  in  which  he  was  not  the  attorney.  The  Court  held  that 
this  formed  no  objection  to  the  affidavit,  which  was  accordingly 
received. 

Lens,  Serjt.^  on  the  first  day  of  this  Term,  had  obtained  a 
rale  nisi,    [that  a  certain    bond,   warrant    of    attorney,    and 
judgment  thereon,  for  securing  *an  annuity  of  200Z.  per  annum,      [  *436  ] 
might  be  declared  void,  and  money  levied  in  execution  thereon 
returned.] 

The  affidavit  of  the  defendant,  Hannah  Bead,  and  Thomas 
Norris  disclosing  these  facts,  and  that  Carpenter  (who  was  alive 
at  the  time  of  the  motion),  had  frequently  asserted  both  orally 
and  by  letters  appended  to  the  affidavit,  and  referred  to  therein, 
that  the  annuity  was  his  own,  and  purchased  with  his  money, 
was  sworn  at  Oakhampton,  in  the  county  of  Devon,  before 
Thomas  Bridgman  Luxmore,  a  commissioner. 

Besty  Serjt.  now  took  a  preliminary  objection  to  the 
reception  of  this  affidavit,  on  an  affidavit  of  Carpenter,  which 
stated,  that  Luxmore  of  Oakhampton,  before  whom  Bead's  and 
Norris's  affidavit  was  sworn,  had  called,  in  company  with  Norris, 
on  the  deponent  in  New  Inn,  and  said  that  he  (Luxmore)  was 
about  to  move  to  set  aside  the  annuity ;  and  that  the  deponent 
had  seen  letters  written  by  Hannah  Bead  to  the  said  Luxmore 
as  her  friend  and  legal  adviser. 

Lens  and  Pell,  Serjts.,  for  the  defendants,  put  in  an  affidavit 
that  Charles  Luxmore,  of  Bed  Lion  Square,  was  *the  agent,  and      C  •^s?  ] 
that  the  attorney  in  the  cause  was  Norris. 

t  See  on  similar  point  Be  Oregg,      39  L.  J.  Ch.  107.~H.  G. 
In  re  Prance  (1869)  L.  B.  9  Eq.  144, 
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Williams  Best  then  contended  that  it  was  clear  that  the  commissioner 

HocKiK.  ^^^  ^^^^  ^^3  I^g&I  adviser  of  the  party  whose  affidavit  he  had 
taken,  and  that  he  had  called  on  Carpenter  as  the  attorney  in 
this  caase,  he  having  expressly  told  Carpenter  that  he  intended 
to  move ;  and  that,  therefore,  such  affidavit  could  not  be  received 
by  the  Court. 

GiBBs,  Ch.  J. : 

We  are  of  opinion  that  there  is  no  objection  to  this  affidavit 
being  received ;  for  the  rule  only  says,  that  the  affidavit  shall 
not  be  sworn  before  the  attorney  in  the  cause.  Though  the 
commissioner  may  have  been  Hannah  Bead's  adviser  on  other 
occasions,  yet  he  may  not  be  so  in  this  cause ;  and  it  is  sworn 
that  he  is  not.  His  saying  that  he  would  move  in  the  cause  will 
not  bind  Hannah  Bead  as  his  client. 


1818.  In  the  Matter  of  WEBB,   WALLINGTON, 

'^!!1^-  BBOWN,  AND  BBICKt 

[  **3  ]  (8  Taunt.  443—550 ;  S.  C.  2  Moore,  500.) 

A.,  B.,  C.  and  D.,  in  partnership  as  carriers,  agreed  with  S.  &  Co. 
of  Frome  to  carry  goods  from  London  to  Freme,  to  be  deposited 
in  a  warehouse  belonging  to  the  partnership  at  Frome,  where 
A.  resided,  without  any  charge  for  warehouse  room,  till  it  should  be 
conyenient  to  S.  &  Co.  to  take  the  goods  home.  Goods  of  S.  &  Go. 
carried  by  the  partners  from  London  to  Freme  under  this  agreement, 
were  deposited  in  the  warehouse  at  the  latter  place,  and  destroyed  by 
fire  :  Held,  that  the  partnere  were  not  liable  to  S.  &  Co.  for  the  viklue  of 
the  goods  burnt ;  and  that  A.  haying  paid  the  amount  of  the  loss  to  S.  & 
Co.,  had  paid  it  in  his  own  wrong,  and  was  not  entitled  to  contribution 
from  his  partnere. 

An  award  recited,  among  other  things,  that  di£ferenceB  and 
disputes  had  arisen  between  Wallington,  Brown  and  Brice,  and 
Webb,  tonching  their  liability  to  make  good  to  Webb  a  portion 
of  a  loss,  sustained  in  consequence  of  wool,  (then  belonging  to 

t  Cited  and  applied  by  Cockbubk,  (1880)  5  Q.  B.  D.  278,  284 ;  49  L.  J. 
Ch.  J.  in  Chapman  y.  G.  W,  By.  Co.      a  B.  420,  423.~B.  0, 
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Messrs.  Shepherds,  clothiers,  of  Frome,  which  had  been  delivered    in  re  Wbbb 

to  Webb,  Wallington,  Brown,  and  Brice,  as  carriers,)  having 

been  accidentally  burnt,  and  which  loss  Webb  had  paid  and  made 

good  to  Messrs.    Shepherds,   and  stated  that    the    arbitrator 

thereby  awarded  that  Wallington,  Brown,  and  Brice  were  liable 

to  make  good  a  certain  portion  of  such  loss  to  Webb,  amounting 

to  the  sum  of  638Z.,  and  that  he  had  accordingly  given  credit  to 

Webb  for  the  same  in  account  with  Wallington,  Brown,   and 

Brice,  in   awarding  the  sum  due  from  Webb  to  Wallington, 

Brown,  and  Brice,  and  had  deducted  such  sum  from  the  sum 

which  would  otherwise  have  been  due  from  Webb  to  Wallington, 

Brown,  and  Brice.     But,  inasmuch  as  Wallington,  Brown,  and 

Brice  were  desirous  to  have  the  opinion  of  this  Court  whether 

they  were  so  liable,  he  had,  with  the  consent  of  the  parties, 

stated  the  facts  relating  to  the  wool,  which  were,  in  substance,  as 

follow : 

Until  the  25th  May,  1816,  Webb,  Wallington,  Brown,  and 
Brice  carried  on  the  business  of  common  carriers  from  London 
to  Frome.  One  portion  of  the  profits  *arising  from  such  [•*44] 
business  was,  by  their  agreement,  to  belong  to  Webb,  and  the 
remaining  portion  jointly  to  Wallington,  Brown,  and  Brice ;  and 
any  loss  arising  from  the  business  was  to  be  borne  in  the  same 
proportions.  Webb  resided  at  Frome,  where  he  possessed 
stables  and  warehouses  of  his  own,  which  were  used  for  the 
purposes  of  the  joint  trade.  A  policy  of  insurance  was  eflfected 
by  Webb,  on  these  premises  and  their  contents  in  his  own  name 
for  500Z.,  the  premium  for  which  he  paid  out  of  the  partnership 
funds.  Wallington  resided  in  London,  where  he  possessed 
premises  of  his  own,  which  were  used  for  the  purposes  of  the 
partnership ;  he  insured  them  in  his  own  name,  and  paid  the 
premium  out  of  the  partnership  funds.  These  premiums  were 
mutually  acknowledged  by  the  partners  in  the  settlement  of  their 
accounts,  to  have  been  properly  paid  out  of  the  partnership 
funds.  Before  the  existence  of  this  partnership,  Messrs. 
Shepherds  employed  Webb,  who  was  then  a  carrier,  to  carry  for 
them,  from  London  to  Frome,  a  part  of  the  wool  used  by  them 
in  their  trade  as  clothiers,  and  they  continued  to  employ  Webb, 
Wallington,  Brown,  and  Brice  as  carriers  after  the  partnership, 
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In  re  Webb  in  the  same  way,  and  to  the  same  extent,  that  they  had  employed 
Webb  before  that  event.  After  the  partnership,  and  a  con- 
siderable  time  before  the  fire,  after  mentioned,  Messrs.  Shepherds 
entered  into  an  agreement  with  Webb,  on  behalf  of  Webb  and 
his  partners,  and  which  was  recognized  by  his  partners,  that 
Messrs.  Shepherds  would  employ  Webb  &  Co.  to  carry  a  larger 
proportion  of  their  wool  than  they  then  did,  in  consideration 
that  they  would  undertake  to  receive  the  wool  they  should  bring 
from  London  to  Frome  for  Messrs.  Shepherds  into  their 
warehouses  when  it  was  not  convenient  for  Messrs.  Shepherds  to 
take  it  into  their  own,  and  to  keep  it  there  until  it  should  be 
convenient  for  Messrs.  Shepherds  to  take  it  home,  without 
[  M46  ]  ^charging  Messrs.  Shepherds  any  thing  for  warehouse  room,  or 
in  any  other  respect  for  the  keeping  of  such  wool;  and,  in 
consequence  of  this  agreement,  Messrs.  Shepherds  did  employ 
Webb  &  Co.  to  carry  an  increased  quantity  of  their  wool,  by 
which  an  increased  profit  accrued  to  the  partnership  of  Webb  & 
Co.  The  following  was  the  course  of  Messrs.  Shepherds'  trade 
with  respect  to  their  wool.  When  their  correspondents  in 
London  bought  wool  there,  they  sent  it  to  Webb  &  Co.'s 
warehouses  in  London,  to  be  forwarded  by  their  waggons  to 
Frome  when  it  should  suit  them.  Webb  &  Co.  accordingly  sent 
it  forward  at  their  own  convenience.  On  the  arrival  of  the  wool 
at  Frome  it  was  always  sent  home  to  Messrs.  Shepherds  without 
delay  by  Webb,  the  resident  partner,  unless  he  received  notice 
from  Messrs.  Shepherds  that  it  was  not  convenient  for  them  to 
receive  it.  When  Messrs.  Shepherds  received  advice  of  wool 
being  sent  by  the  waggon  from  London  to  Frome,  or  of  its  arrival 
at  Frome,  if  their  warehouses  happened  to  be  so  full  that  they 
could  not  conveniently  receive  it  there,  they  sent  notice  to  Webb 
(as  the  resident  partner)  of  that  fact,  and  that  he  was  not  to  send 
it  home  to  Messrs.  Shepherds,  but  to  house  it  in  Webb  &  Co.'s 
own  warehouses  until  he  received  notice  from  Messrs.  Shepherds 
that  they  were  ready  to  receive  it.  If  Messrs.  Shepherds' 
warehouses  were  full  when  any  parcel  of  wool  reached  Frome, 
they  did  not  send  notice  to  Webb  to  bring  any  part  of  it  home 
until  their  warehouses  were  so  far  emptied  as  to  be  capable  of 
holding  the  whole  parcel  that  was  at  Webb  &  Co.'s.    There  was 
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nothing  said  by  Messrs.  Shepherds  or  Webb,  at  the  time  this  inreWBBB 
agreement  was  made,  as  to  the  party  at  whose  risk  the  wool  was  *^  ^"' 
to  remain  while  it  was  deposited  in  Webb  &  Go.'s  warehouses. 
The  usual  time  which  Messrs.  Shepherds'  wool  continued  in 
Webb  &  Co.'s  warehouses  was  between  a  fortnight  and  a  month; 
but  *very  seldom  for  a  month.  Messrs.  Shepherds  never  paid  [  **6  ] 
any  thing  to  Webb  &  Co.  for  keeping  their  wool  for  them :  Webb 
&  Co.  considered  themselves  sufficiently  recompensed  by  the 
increased  quantity  of  wool  given  to  them  to  carry  ;  and,  in  fact, 
Webb  &  Co.  did  receive  considerable  profits  from  this  agreement. 
About  the  11th  May,  1816,  a  quantity  of  wool  belonging  to 
Messrs.  Shepherds  was  brought  by  Webb  &  Co.,  as  carriers, 
from  London  to  Frome,  and  it  not  being  convenient  for  Messrs. 
Shepherds  to  receive  it  in  their  own  warehouses,  they  sent  notice 
to  Webb,  as  the  resident  partner,  of  that  fact,  and  that  he  was 
not  to  send  it  home  to  Messrs.  Shepherds,  but  to  house  it  in  the 
warehouses  of  Webb  &  Co.  The  wool  was  accordingly  put,  as 
was  usual  in  such  cases,  into  the  warehouses  of  Webb  &  Co., 
which  were  insured  as  before  mentioned  ;  and  it  remained  there 
until  the  21st  June,  1816,  when  the  warehouses,  and  a  consider- 
able part  of  the  wool,  were  destroyed  by  accidental  fire.  On  the 
25th  May,  1816,  while  the  wool  remained  in  their  warehouses, 
and  before  the  fire,  the  partnership  of  Webb  &  Co.  was  dissolved 
by  mutual  consent  generally,  without  making  any  provision  for 
their  outstanding  debts  or  demands,  and  without  any  reference 
to  this  wool.  Notice  of  the  dissolution  was  given  to  Messrs. 
Shepherds  about  the  time  of  its  taking  place,  and  a  considerable 
time  before  the  21st  June,  It  had  not  been  convenient  for  the 
Messrs.  Shepherds  to  receive  this  wool  into  their  own  warehouses 
at  any  time  between  its  arrival  and  the  time  of  the  fire.  On  the 
wool  being  burnt,  Messrs.  Shepherds  called  upon  Webb,  as 
resident  partner  of  Webb  &  Co.  at  Frome,  for  payment  of  the 
value  of  the  wool,  and  threatened  to  bring  an  action  for  the 
amount,  unless  it  was  immediately  paid.  In  consequence  of  this, 
Webb  having,  in  the  interval,  received  the  sum  of  500Z.  from  the 
underwriters  on  the  policy  above  mentioned,  paid  400Z.  thereof 
to  *Me8srB.  Shepherds,  in  part  of  payment  of  the  value  of  the  [  •447  ] 
wool  burnt,  and  either  paid  or  gave  Messrs.  Shepherds  security 


524  1818.     C.  P.     8  TAUNT.  447—448.  [r.b. 

In  re  Webb  for  the  residue  of  the  value.  In  consequence  of  this,  Messrs. 
®^  Shepherds,  pending  the  reference,  gave  a  release  dated  17th  April, 
1817,  to  Wallington,  Brown,  and  Brice  of  all  demands  which 
Messrs.  Shepherds  had  against  them  in  respect  of  this  wool. 

Upon  these  facts  Webb  contended  that  he  and  his  partners 
being  liable  to  pay  to  Messrs.  Shepherds  the  value  of  the  burnt 
wool,  he  was  not  solely  responsible,  but  that  his  former  partners, 
Wallington,  Brown,  and  Brice,  were  liable  to  bear  their  propor- 
tion, and  pay  it  to  him,  he  having  satisfied  Messrs.  Shepherds, 
and  they  having  released  Wallington,  Brown,  and  Brice  from  all 
responsibility  to  them. 

On  the  other  hand,  Wallington,  Brown,  and  Brice  contended 
that  Messrs.  Shepherds  were  not  entitled  to  recover  the  value  of 
the  burnt  wool  at  all,  and  that,  if  they  were,  they  were  only 
entitled  to  recover  from  Webb. 

The  arbitrator,  in  case  the  C!ourt  should  be  of  opinion  that 
Wallington,  Brown,  and  Brice  were  not  liable  to  make  good  their 
proportion  of  the  loss  sustained,  awarded  that  Webb  should,  at 
the  expiration  of  a  month  next  after  the  Court  should  have 
declared  their  opinion,  pay  to  Wallington,  Brown,  and  Brice,  at 
Webb's  house,  on  the  same  being  demanded,  the  further  sum  of 
6881. ;  and  that  the  costs  of  the  application  to  the  Court  should 
be  paid  as  the  Court  should  direct. 

Lena,  Serjt.,  on  a  former  day,  had  moved  for  a  rule  nisi  to 
set  aside  so  much  of  the  award  as  declared  that  Wallington, 
Brown,  and  Brice  were  liable  to  make  good  a  certain  portion  of 
the  loss  of  the  wool  burnt,  on  the  ground  that  the  decision  of  the 
arbitrator  was  contrary  to  law  upon  the  facts  stated  in  his  award. 
[  •as  ]  The  Court  *granted  the  rule,  and  referred  to  the  case  of  Rugg  v. 
Minett,\  observing,  that  it  did  not  appear  that  the  arbitrator  was 
of  opinion  that  Wallington,  Brown,  and  Brice  were  liable  to 
make  good  a  portion  of  the  loss  by  fire  to  Webb,  but  that  he  had 
merely  so  put  the  point  as  to  raise  the  question.    And  now, 

Copley,  Serjt.  shewed  cause : 
The  question  is,  whether,  under  the  circumstances,  Webb  is 
t  10  E.  E.  476  (11  East,  210). 
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entitled  to  contribution  from  his  former  partners  for  the  sum  in  re  Webb 
which  he  has  been  called  on  to  pay  on  account  of  this  loss.  He 
IB  entitled  to  such  contribution.  If  Webb  &  Co.  held  their  goods 
as  carriers,  and  it  is  clear  that  they  did  so,  they  are  liable  for  the 
loss ;  for  the  goods  had  not  arrived  at  the  place  of  their  ultimate 
destination,  but  were  in  an  intermediate  stage,  it  being  the  duty 
of  Webb  &  Go.  to  deliver  them  to  the  warehouses  of  Messrs. 
Shepherds.  If  a  carrier  in  any  intermediate  stage  put  the 
goods  under  his  care  in  a  warehouse  for  his  convenience,  they 
are  in  his  holding  as  carrier,  as  much  as  if  his  boat  were  moored 
with  them  on  board,  or  his  waggon  in  which  they  are  loaded, 
were  put  up  on  the  road.  Hyde  v.  The  Trent  d  Mersey 
Navigation  Co  A  In  the  case  of  Garside  v.  The  Proprietors  of  the 
Trent  dk  Mersey  Navigation, X  the  decision  rested  on  the  fact 
that  the  duties  of  the  defendants,  as  carriers,  had  ceased ;  but,  in 
this  case,  the  duties  of  Webb  &  Co.,  as  the  carriers  of  this  wool, 
had  not  ceased  ;  and  nothing  can  turn  on  the  distance  between 
the  respective  warehouses  of  Messrs.  Shepherds  an*d  Webb  &  Co. 
Secondly.  Here  are  four  persons  in  partnership  at  the  time 
when  the  goods  come  into  their  possession ;  and,  assuming  that 
the  claim  of  Messrs.  Shepherds  was  not  a  claim  which  could,  at 
law,  be  established  against  *them,  yet,  if  under  the  threat  of  an  [  *449  ] 
action,  one  of  the  partners,  situated  as  Webb  was,  pays  such  a 
claim,  he  pays  it  in  the  exercise  of  that  discretion  which  every 
partner  must  possess;  and  he  is  entitled  to  treat  it  as  a 
partnership  transaction,  and  to  have  contribution. 

LenSf  Best,  and  PeU,  Serjts.,  who  were  to  have  supported 
the  rule,  were  stopped  by  the  Court. 

GiBBS,  Ch.  J. : 

With  respect  to  the  second  point  made  by  my  brother  Copley 
in  this  case,  Wallington,  Brown,  and  Brice  could  only  be 
answerable  to  Webb  for  money  paid  by  him,  on  the  ground  that 
they  had  expressly  desired  him  to  pay  the  money  to  their  use,  or 
on  the  ground  that  it  was  better  that  he  singly  should  pay  at 
once  than  to  wait  for  execution  against  all.  Now,  whether  he 
t  2  E.  E.  620  (5  T.  E.  389).  J  2  E.  E.  468  (4  T.  E.  581). 
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In  re  Webb  coald  be  obliged  to  make  this  payment  depends  on  the  question 
whether  Webb  &  Co.  had  these  goods  as  carriers  or  warehouse- 
men ;  for  this  is  a  loss  which  would  fall  on  them  as  carriers,  if 
they  were  acting  in  that  character,  but  would  not  fall  on  them  as 
warehousemen,  if  they  were  acting  in  the  character  of  ware- 
housemen. The  Messrs.  Shepherds  employed  them  to  carry 
goods  from  London  to  Frome,  and,  if  any  loss  had  happened  in 
that  transit,  Webb  &  Go.  would  have  been  liable.  In  the  midst 
of  these  transactions  a  new  agreement  was  made,  that  the 
Messrs.  Shepherds  and  Webb  &  Co.  should  not  deal  as  before ; 
but  that  Webb  &  Co.  should,  on  the  arrival  of  the  goods,  retain 
them  in  their  warehouses  at  Frome,  without  charge,  until  notice 
from  the  Messrs.  Shepherds  that  they  were  ready  to  receive 
them.  The  consequence  is,  that  the  character  of  Webb  &  Co., 
as  carriers,  was  suspended  from  the  time  of  the  arrival  of  the 
goods  at  Frome  until  their  delivery  to  the  Messrs.  Shepherds  ; 
and  that,  during  such  interval,  though  the  duty  of  Webb  &  Co., 
[  •^W  ]  as  carriers,  was  not  discharged,  *they  were  not  liable  as  carriers. 
The  effect  then  is,  that  the  Messrs.  Shepherds  could  not  have 
recovered  that  money  against  Webb  &  Co.,  as  carriers,  which 
they  could  not  have  recovered  against  them  as  warehousemen. 
Webb,  therefore,  has  paid  this  money  in  his  own  wrong,  and 
cannot  charge  it  to  his  partners. 

Dallas,  J.  and  Park,  J.  concurred  in  the  judgment,  on  the 
ground  that  Webb  &  Co.  had  completed  their  duty  as  carriers, 
the  goods  having  arrived  at  the  place  of  their  destination ;  and 
that  Webb  &  Co.  therefore  stood  in  the  relation  of  warehousemen 
only  to  the  Messrs.  Shepherds  at  the  time  of  their  loss. 

BURBOUOH,  J. : 

I  am  of  opinion  that  the  duty  of  Webb  &  Co.,  as  carriers,  was 
suspended  by  the  special  contract  between  them  and  the  Messrs. 
Shepherds,  and  that  the  goods  were  in  the  custody  of  Webb  & 
Co.  not  in  their  capacity  as  carriers,  but  under  that  special 
contract. 

Rule  absolute. 
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AI8LABIE  V.  RICE.  isis. 

(8  Taunt.  ^59—467  ;  S.  C.  2  Moore,  358.)  t^] 

[This  case  is  reported  in  Equity  18  E.  R.  230  (3  Maddock, 
256) ;  and  the  certificate  of  the  Judges  of  the  Common  Pleas 
will  be  found  there. — R.  C] 


DRIVER  ON  Demise  ot  FRANZ  FRANZ,  Esq.  v.  The       i8>8- 

Rev.  EDWARD  FRANZ.  "^—^ ' 

_      _  Exchequer 

In  Error.  Chamber. 

(8  Taunt.  468—492 ;  S.  C.  6  Price,  41,  2  Moore,  619.)  [  *68  ] 

[Beported  with  the  case  in  the  King's  Bench  from  8  Maale  & 
Selwyn,  25,  in  15  B.  B.  385.] 


STOKES,  Widow,  v.  TWITCHEN.  isis. 

June  9. 
(8  Taunt.  492—498 ;  S.  C.  2  Mooi-e,  538.) 


The  plaintiff,  haying  paid  a  premium  on  the  execution  of  a  deed  of 
apprenticeship,  which  did  not  state  the  premium  and  was  unstamped, 
held  not  entitled  to  recover  back  the  premium  on  the  ground  that  with 
full  notice  of  the  statutory  requirement,  she  had  been  a  party  to  the 
attempt  to  defraud  the  revenue. 

Assumpsit,  to  recover  60Z.  for  money  lent  and  advanced,  and 
for  money  had  and  received  by  the  defendant  to  the  plaintifiTs 
use,  and  for  money  due  on  an  account  stated  between  them,  to 
which  the  defendant  pleaded  the  general  issue,  gave  a  notice  of 
set-off,  and  paid  SOZ.  into  Court  generally,  under  the  common 
rule.  The  cause  was  tried  before  Gibbs,  Ch.  J.  at  the  London 
sittings  after  last  Easter  Term,  when  the  plaintiff  proved  that 
she  had  advanced  to  the  defendant  the  sum  of  60Z.,  and  the 
defendant  proved,  and  the  jury  by  their  verdict  found,  that  the 
said  sum  of  60Z.,  which  he  admitted  to  have  received  from 
the  plaintiff,  and  for  which  the  action  was  brought,  was  advanced 
by  the  plaintiff  to  the  defendant  as  a  premium  or  apprentice  fee 


[492] 
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8roKB8  with  her  son,  upon  an  indenture  of  apprenticeship,  by  which 
TwiTCHEN.  ii  ^&B  witnessed,  that  Robert  Stokes,  the  son  of  the  plaintiff,  of 
his  own  free  will,  and  with  her  consent,  did  put  himself  appren- 
tice to  the  defendant  J.  T.  of  Fulham,  butcher,  to  learn  his  art 
for  the  term  of  seven  years,  during  which  time  the  apprentice 
should  serve  his  master  faithfully,  &c.  and  in  all  things  behave 
as  a  faithful  apprentice ;  and  that  the  defendant,  in  considera- 
tion of  such  services,  would  teach  and  instruct  the  apprentice  in 
the  art  or  mystery  of  a  butcher,  and  provide  board  and  lodging 
for  him  during  the  said  term  ;  and  that  the  plaintiff  should  find 
and  provide  for  her  son  clothes  and  all  other  necessaries  during 
the  term.  Appended  to  the  indenture,  (the  body  of  which  was 
printed,)  were  the  following  printed  instructions  under  stat.  5 
Geo.  III.  c.  46,  s.  19. 

N.  B.  The  indenture,  covenant,  article,  or  contract  must  bear 
date  the  day  it  is  executed.  And  what  money  or  other  thing  is 
given  or  contracted  for  with  the  clerk  or  apprentice,  must  be 
inserted  in  words  at  length,  and  the  duty  paid  at  the  stamp 
office,  if  in  London,  or  within  the  weekly  bills  of  mortality, 
within  one  month  after  the  execution ;  and  if  in  the  country, 

[  *494  ]  *and  out  of  the  said  bills  of  mortality,  within  two  months,  to  a 
distributor  of  stamps  or  his  substitute,  otherwise  the  indenture 
will  be  void,  the  master  or  mistress  forfeit  501.  and  another 
penalty,  and  the  apprentice  be  disabled  to  follow  his  trade  or  be 
made  free. 

The  indenture  was  executed  by  the  plaintiff,  who  signed  her 
mark,  and  by  the  apprentice  and  the  defendant ;  but  it  contained 
no  account  of  the  payment  or  receipt  of  the  premium  of  60L,  and 
not  being  stamped  pursuant  to  the  various  acts  of  parliament 
relating  to  the  duties  to  which  such  instrument  was  liable,  the 
plaintiff's  counsel  insisted  that  the  defendant  was  not  at  liberty 
to  prove  that  such  sum  was  paid  as  an  apprentice  fee ;  and  that, 
at  all  events,  she  was  entitled  to  recover  it  back,  for  the 
indenture  being  void,  the  consideration  on  which  it  was  advanced 
had  failed.  The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  recover?  If  the  Court 
should  be  of  that  opinion,  a  verdict  was  to  be  entered  for  SOL  ; 
if  not,  a  nonsuit  was  to  be  entered. 
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Vaughan,  Serjt.  for  the  plaintiff :  Stokes 

V. 

If  it  be  urged  that  tne  rule  in  pari  delicto  potior  est  conditio  Twitohkn. 
defendentis  applies  to  this  case,  it  is  too  late  to  impugn  the 
doctrine  ;  though  the  policy  of  the  law  might  have  been  better 
if  it  had  never  been  admitted.  But  these  parties  are  not  in  pari 
delicto,  for  the  Legislature  has  made  a  marked  distinction 
between  them.  The  82nd  section  of  the  stat.  1  Ann.  c.  9.  directs 
that  the  duty  on  the  premium  shall  be  paid  by  the  master  ;  and 
the  S5th  section  imposes  a  forfeiture  on  the  master  if  the  direc- 
tions therein  laid  down  are  not  complied  with.  By  the  S6th 
section,  the  indenture  must  be  stamped  within  a  month ;  and  the 
89th  section  makes  indentures  void,  in  which  the  sum  received 
with  the  apprentice  is  not  inserted,  or  which  are  not  stamped 
according  to  the  provisions  of  the  Act,  and  incapacitates  *the  [  *^^^  ] 
apprentice  from  being  free  and  exercising  his  trade.  A  series  of 
statutes,  viz.  9  Ann.  c.  21,  ss.  65,  66,  18  Geo.  II.  c.  22,  5  Geo. 
III.  c.  46,  8. 19,1  distinguish  between  the  parties,  making  the 
master  liable  to  the  penalties  therein  imposed.  The  indenture 
might  have  been  stamped  within  a  month,  the  plaintiff,  therefore, 
might  have  executed  it  unstamped  in  perfect  innocence :  for  it 
was  the  duty  of  the  master  to  have  had  it  stamped,  and  he  had 
a  month  from  the  time  of  the  execution  for  getting  that  done. 
Instead  of  doing  his  duty,  the  defendant  comes  into  Court,  calls 
for  the  unstamped  indenture,  and  endeavours  to  avail  himself  of 
his  own  wrong,  and  of  an  instrument  which  his  own  neglect  has 
made,  according  to  the  statute,  utterly  void,  and  available  for  no 
purpose  either  in  any  Court  of  law  or  equity. 

(GiBBs,  Ch.  J. :  It  has  been  decided  over  and  over  again  that 
the  meaning  of  the  Act  is,  that  the  instrument  shall  not  be 
available  for  the  purposes  for  which  it  was  entered  into.) 

Then  the  plaintiff  is  not  particepa  criminis  so  as  to  lose  her  right 

of  action  against  the  defendant,  WilHama  v.  Hedley :  I  and  may 

recover  the  premium  paid,  Jaqueay.  Oolightly,%  Jacques  v.  Withy,  \\ 

The  cases  of  Browning  v.  Morris,'^  Lowry\.  Bourdieu,^^  Andree  v. 

t  These  three   statutes  were  re-         ||  1  H.  Bl.  65. 
pealed  by  33  &  34  Vict.  o.  99.  H  Cowp.  790. 

t  9  E.  B.  473  (8  East,  378).  ft  2  Doug.  468. 

§  2  W.  Bl.  1073. 
R.R. — ^VOL.  XX.  MM 
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stokm  Fletcher,}  and  Howson  v.  HancockyX  are  all  distinguiahable 
TwiTOBEK.  from  the  present  case,  for  in  all  of  them,  the  parties  were  m 
pari  delicto.  But,  in  this  transaction,  there  is  no  moral  guilt  on 
the  part  of  the  plaintiff;  the  defendant  has  the  whole  of  the 
money;  the  contract  being  void,  the  apprentice  derives  no 
benefit  from  it,  and  the  plaintiff  is  entitled  to  recover  the 
premium  from  the  defendant,  who  has  rendered  the  considera- 
tion void,  and  now  seeks  to  reap  benefit  from  his  illegal  and 
immoral  conduct. 

r  496  ]  Pell,  Serjt.,  contra  : 

The  question  is,  whether  if  A.  and  B.  collude  together  to 
defraud  the  revenue,  the  Court  will  assist  either  party  to  recover 
a  sum  from  the  other,  which  has  been  paid  under  the  illegal 
contract.  So  far  from  the  rule  of  law  potior  est  conditio  defen- 
dentis  being  founded  in  bad  policy,  it  is  a  matter  to  be  lamented 
that  the  rule  has  ever  been  broken  in  upon,  and  so  thought 
Mansfield,  Gh.  J.§  To  the  statement  that  the  plaintiff  paid  her 
money  in  ignorance,  the  answer  is,  that,  at  the  bottom  of  the 
instrument,  is  printed  a  caution  as  to  the  insertion  of  the 
premium  at  full  length.  It  is  said,  that  the  parties  are  not 
in  pari  delicto,  nor  need  the  guilt  of  both  be  exactly  equal, 
the  question  only  is,  are  both  criminal.  The  case  of  Williams 
V.  Hedley  is  not  applicable ;  for  it  is  not  made  criminal  to 
borrow  money  at  usurious  Luterest,  though  it  is  made  criminal  to 
lend  it  at  that  rate. 

As  to  the  argument  founded  on  the  assertion,  that  it  was 
incumbent  upon  the  master  to  get  the  deed  stamped,  the  answer 
is,  that  he  could  not  get  it  stamped.  The  plaintiff  has  prevented 
him  from  doing  so,  by  executing  the  instrument  without  the 
insertion  of  the  premium  in  words  at  length,  or  indeed  without 
the  iusertion  of  it  at  all.  He  could  not,  therefore,  get  it  stamped 
with  an  ad  valorem  stamp,  according  to  the  sum  expressed,  for 
there  was  no  sum  expressed.  However  the  parties  might  have 
colluded  to  defraud  the  revenue,  if  the  plaintiff  had  inserted  the 
amount  of  the  premium,  the  defendant  would  have  had  a  month's 

t  1  E.  B.  701  (3  T.  R.  266).  $  Bu$k  t.  WaUh,  13  E.  R.  689  (4 

t  8  T.  B.  676.  Taunt  290). 
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locus  penitentia ;  of  which,  as  the  case  stands,  he  is  deprived.      Stokks 
The    principle    which    governed    the  case   of    De  Metton    v.    twitchkn. 
De  MeUo,\y  was,  that  where  parties  collude  for  the  purpose  of 
fraud,  Ciourts  will  not  interfere  to  assist  them  to  recover  money 
supposed  to  be  due.    The  principle  must  *govern  this  question ;       l  *^^7  ] 
for  if  ever  there  was  a  case  wherein  parties  endeavoured  to 
collude  for  the  purpose  of  fraud,  this  is  that  case. 

Vaughan  in  reply : 

The  case  of  De  Metton  v.  De  Mello  does  not  apply  to  this 
question.  There  the  plaintiffs  had  colluded  with  the  defendant  to 
make  French  property  appear  Portuguese,  and  so  to  withdraw  it 
from  the  jurisdiction  of  the  Court  of  Admiralty  in  England  ;  and 
it  was  well  held,  that  the  plaintiffs  were  estopped  from  setting 
up  a  claim  in  another  C!ourt  of  justice  to  recover  it  from  the 
defendant  as  French  property.  But  here,  the  plaintiff's  crimin- 
ality cannot  be  inferred :  she  cannot  even  write,  which  is  strong 
to  shew  that  she  could  not  be,  as  contended,  the  prime  mover  in 
this  fraud.  The  case  of  Williams  v.  Hedley  recognizes  the 
principle  contended  for  by  the  plaintiff,  who  is  entitled  to  recover. 

Cur.  adv.  vult. 

And  now  the  judgment  of  the  Court  was  delivered  by 

OiBBS,  Ch.  J. : 

This  was  an  action  in  which  the  plaintiff  sought  to  recover  the 
sum  of  60Z.',  paid  as  a  premium  with  her  son  to  the  defendant, 
under  an  indenture  of  apprenticeship,  on  the  ground  that  the 
premium  was  not  inserted  in  the  indenture,  and  that,  therefore, 
the  indenture  was  void  and  the  money  paid  without  consideration. 
Supposing  the  plaintiff  to  be  an  innocent  party,  she  would 
certainly  be  entitled  to  recover  the  money  so  paid,  as  being  paid 
without  consideration  ;  I  but  any  plaintiff  who  seeks  to  recover 
on  such  grounds,  must  come  into  Court  with  clean  hands.  It  has 
been  contended  for  the  plaintiff  in  this  case,  that  no  imputation 

t  12  Eaat,  234.  distinguifihed  in  Whincvp  y.  Hughes 

t  The  judgment  on  this  point  is      (1871)  L.  H.  6  0.  P.  78.— B.  0. 

X  X  2 
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Stokes      rests  on  her ;   for  that  it  was  the  master's  duty  to  insert  the 
Twi'TOHEN.    premium,  on  whom  alone  the  Legislature  ^imposes  the  penalty  for 

[  *498  ]  the  default.  This  latter  proposition  is  true,  and,  if  the  case 
rested  here,  I  should  be  of  opinion  that  the  plaintiff  was  entitled 
to  recover:  but  there  are  other  circumstances  in  this  case; 
circumstances  which  deeply  implicate  the  plaintiff  in  a  collusion 
for  the  purpose  of  fraud.  With  the  notice  before  her  eyes,  she 
executed  the  indenture  without  the  insertion  of  the  premium,  and 
by  her  act,  endeavoured  to  give  validity  to  an  instrument  which 
had  not  that  in  it,  which  the  Legislature  has  prescribed  for 
giving  effect  to  the  provisions  of  the  revenue.  The  Legislature 
marks  out  the  master  alone  for  punishment ;  but  all  are  involved 
in  the  offence  who  lend  assistance  to  the  master  in  giving  effect, 
as  this  plaintiff  has  done,  to  unlawful  purposes.  In  this  case, 
both  the  defendant  and  the  plaintiff  were  parties  to  the  offence. 
The  former,  by  concealing  from  the  public  and  the  revenue 
o£Bcer  the  amount  of  the  premium,  and  so  defrauding  the  revenue ; 
the  latter,  by  enabling  the  defendant  to  conceal  that  amount 
from  the  revenue,  whereby  she  was  likely  to  find  the  defendant 
content  with  a  less  premium  than  he  might  otherwise  have  been 
disposed  to  take.  Under  these  circumstances  the  plaintiff  can- 
not be  considered  as  an  innocent  party ;  and  we  are  of  opinion, 
that  she  is  not  entitled  to  recover.) 

Judgment  ofnonsuU, 
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ROSE  AND  Othees,  Assignees  of  SMAET  v.  HART.f        isis. 

Junfi  ft 

(8  Taunt.  499—507  ;  S.  C.  2  Moore,  647.)  ' 

Trover  for  cloths  deposited  by  the  bankrupt  previously  to  his  t  *^^  ] 
bankruptcy  with  the  defendant,  a  fuller,  for  the  purpose  of  being 
dressed :  Held,  that  the  defendant  was  not  entitled  to  detain  them  for  his 
general  balance  for  such  work  done  by  him  for  the  bankrupt  previously 
to  his  bankruptcy ;  for  that  there  was  no  mutual  credit  within  stat.  5 
Geo.  n.  c.  30,  s.  28.  t 

Tbovbr  for  cloths  deposited  by  the  bankrupt,  previously  to  his 

bankruptcy,   with  the  defendant,   who  was  a  fuller,  for  the 

purpose  of  being  dressed.    At  the  trial  before  Holroyd,  J.,  at  the 

Salisbury  Spring  Assizes,   1817,  it  appeared,  that  when  the 

cloths  were  so  deposited,  there  was  a  debt  due  from  the  bankrupt 

to  the  defendant,  for  other  cloths  dressed  by  the  latter.    After 

the  bankruptcy,  the  plaintiffs  tendered  the  sum  due  for  dressing 

the  cloths  in  question  to  the  defendant,  who  refused  to  deliver 

them  up,  without  payment  of  the  whole  debt  due  to  him  from 

the    bankrupt.      They  then  brought    their  action.      For  the 

defendant  it  was  contended,  that  the  case  came  within  the 

principle  laid  down  in  Olive  v.  Smith,%  and  that  he  was  entitled 

to  retain  the  cloths  for  his  general  balance.    The  jury  found  a 

verdict  for  the  plaintiffs ;  and,  Holbotd,  J.  having  reserved  the 

point. 

Pell,  Serjt.  in  Easter  Term,  1817,  moved  for  a  rule  nisi  to 
set  aside  the  verdict  and  enter  a  nonsuit,  on  the  ground  urged 
at  the  trial,  and  he  cited  Ex  parte  Deeze,\\  as  in  point,  and 
observed,  that  the  principle  of  the  cases  which  contradicted  the 
doctrine  there  laid  down  was  vicious,  inasmuch  as  it  went  to 
destroy  the  law  of  lien. 

GiBBS,  Ch.  J. : 
You  are  aware  of  the  case  of  Oreen  v.  Farmery^  which  by  the 

t  FoUowed   n  Young  v.  Bank  of  added.    But  semhle  that  this  makes 

Bengal,  (1836)   1   Moo.  P.   C.   150,  no  differenoe.->E.  0. 

1  Deao.622;     Naorcji  y.  Chartered  §  5  Taunt.  66.  [Overruled,  see  ^^ 

Bwnk  of  India,  (1868)  L.  E.  3  C.  P.  soger  v.  Currie,  (1844)  12  M.  &  W. 

444.    Commented  on   in   Aatley  v.  751,  13  L.  J.  Ex.  203]. 

Qtymey  (1869)  L.  B.  4  G.  P.  714.  ||  1  Atk.  228. 

X  See  now  Bankruptcy  Act,  1883,  ^  4  Burr.  2214. 
8.  38,  where  "mutual  dealings"  axe 
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BosE  bye  I  may  say  has  been  frequently  disregarded.  In  a  case  in 
Hart.  which  I  have  the  *brief,  and  in  which  case  Lord  Ashburton  was, 
[  *500  ]  a  special  custom  for  dyers  to  have  their  general  lien  was  proved ; 
and,  notwithstanding  Oreen  v.  Famury  that  custom  was  acted 
upon  in  that  case,  and  has  been  many  times  since  recognized. 
The  case  Ex  parte  Deeze  is  certainly  contradictory  to  the  case 
Ex  parte  Ockenden,f  subsequently  decided.  The  question  is  of 
the  utmost  importance,  and  we  are  quite  open  to  hear  it 
discussed.    Take  your  rule. 

Rule  nisi  granted. 

In  the  following  Trinity  Term  cause  was  shewn  by 

Lens,  Serjt.,  who  contended,  that  Lord  Habdwickb,  in 
Ex  parte  Ockenden,  recognized  by  Mansfield,  Ch.  J.  in  Green  v. 
Farmer,  had  much  narrowed  the  extensive  construction  which  he 
had  put  in  Ex  parte  Deezc^  on  the  words  "  mutual  credits,"  in 
the  stat.  5  Geo.  II.  c.  SO,  s.  28,  and  had  excluded  cases  like  the 
present  from  its  operation ;  and  referred  to  the  case  of  Chase  v. 
Westmore,  I  where  a  point  similar  to  the  present  was  made,  but 
the  Court,  thinking  that  that  case,  did  not  involve  the  question  of 
mutual  credits,  gave  judgment  on  the  point  of  lien.  He  also 
cited  Birdwood  v.  Raphael,^  and  contended,  that  the  decision  in 
Olive  V.  Smith  did  not  apply  to  the  present  case. 

PeU  was  then  heard  in  support  of  the  rule : 

If  the  defendant  had  sold  these  cloths,  and  the  assignees  had 
brought  their  action  for  money  had  and  received,  they  must 
clearly  have  allowed  to  the  defendant  the  amount  of  their 
general  balance  against  the  bankrupt  before  they  could  have 
recovered  the  difference,  if  any,  from  the  defendant.  Mutual 
credit  is  used  as  synonymous  with  mutual  trust.  "  Where  there 
[  *i^oi  ]  is  g  trust  between  *two  men,  on  each  side,  that  makes  a  mutual 
credit."  II  The  case  Ex  parte  Deeze  and  the  whole  reasoning  of 
Lord  Habdwickb  on  the  subject  of  mutual  credit  in  that  case 

t  I  Atk.  235.  II  Per  Bullbb,  J.,  French  v.  Fenn, 

t  17  B.  B.  301  (d  M.  &  S.  180).  Co.  B.  L.  536.    7th  ed. 

§  5  Price,  593. 
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(which  is  recognized  and  confirmed  in  French  v.  Fenn,  in  Robe 
Smith  V.  Hodson,}  and  both  by  Gibbs,  J.,  in  his  statement  of  his  hart. 
opinion  at  the  trial  in  Olive  v.  Smith,l  and  subsequently,  by  the 
whole  Court,  in  their  final  decision)  is  most  strong  for  the 
defendant ;  but,  if  the  case  Ex  parte  Ockenden,  in  which  no 
judgment  was  given,  is  to  be  upheld  against  the  case  Ex  parte 
Deeze,  confirmed  over  and  over  again  by  subsequent  decisions, 
then  it  is  admitted,  that  the  defendant  cannot  succeed. 

It  is  true,  that  this  is  an  action  of  trover,  and  no  case  of  this 
precise  nature  has  been  decided;  but  the  plaintiffs,  by  their 
choice  of  action,  can  never  prevent  the  defendant  from  having 
the  benefit  of  this  statutable  lien.  In  Jennings  v.  Rundall  § 
the  plaintiff  shaped  his  case  in  tort,  in  order  to  deprive  the 
defendant  of  the  benefit  of  his  infancy;  but  the  defendant 
pleaded  his  infancy,  and  it  was  holden  a  good  plea.  In  Ex  parte 
Deeze  Lord  Habdwicke  says,  "  It  is  very  hard  to  say  that  mutual 
credit  should  be  confined  to  pecuniary  demands,  and  that  if  a 
man  has  goods  in  his  hands  belonging  to  a  debtor  of  his,  which 
cannot  be  got  from  him  without  an  action  at  law  or  bill  in  equity, 
it  should  not  be  considered  a  mutual  credit."  ''  There  have 
been  many  cases  which  the  clause  of  the  Act  has  been  extended 
to,  where  an  action  of  account  would  not  lie,  nor  could  this 
Court,  upon  a  bill,  decree  an  account."  These  strong  expressions 
acquire  double  strength  when  the  judgment  of  Mansfield,  Ch.  J. 
in  Olive  v.  Smith  is  referred  to.  "  I  should  have  thought  that 
the  words  of  the  statute  meant  only  money  transactions ;  but  if 
the  extension  of  mutual  credit  be,  as  it  *has  been  contended,  a  [  *502  ] 
mistaken  doctrine,  the  mistake  is  so  deeply  rooted,  that  it  would 
be  rash  to  overturn  it :  and  there  is  a  great  deal  of  justice  in  the 
determination  at  which  not  only  the  Court  of  King's  Bench  but 
the  Court  of  Chancery  have  arrived  on  this  point."  This  is 
hardly  saying  less,  than  that  the  statute  extends  to  cases  of 
trover,  and  the  whole  judgment  lays  down  the  rule  of  extension 
on  the  broadest  ground  ;  a  rule  resting  as  much  on  sound  law  as 
it  does  on  justice. 

(BuBBOuoH,  J. :  Is  it  the  true  meaning  of  the  Act,  to  extend 

t  4  T.  E.  211.  §  4  B.  E.  680  (8  T.  E.  335). 

X  o  Taunt.  68. 
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Ro8B        the  doctrine  of  mutual  credit  to  cases  where  the  goods  are  not 
Habt.       ultimately  to  be  turned  into  money? 

Dallas,  J. :  Where  the  goods  are  specifically  to  remain  as 
goods?) 

Lord  Habdwickb,  in  Ex  parte  Deeze,  expressly  goes  on  that 
ground. 

(BuBBOUGH,  J. :  In  Lanesborough  v.  Jone8,\  which  was  a 
decision  on  stat.  4  Ann.  c.  17,  s.  11,  the  judgment  of  Lord 
Chancellor  Cowper  went  on  the  ground  that  there  was  a  plain 
mutual  credit.) 

In  French  v.  Fenn,  if  trover  had  been  brought,  it  must  have 
been  brought  on  the  same  ground  on  which  it  may  be  brought 
here. 

(BuRBOUGH,  J. :  No.  In  French  v.  Fenn,  the  pearls  were  sent 
out  on  an  express  contract  to  be  sold,  and,  though  the  sale  was 
after  the  bankruptcy,  the  contract  was  before  the  bankruptcy.) 

In  Smith  v.  Hodson,  the  assignees  might  have  brought  trover ; 
and  the  whole  judgment  in  that  case  goes  to  shew  that  if  the 
action  had  been  so  shaped,  the  assignees  might  have  recovered. 

(GiBBS,  Ch.  J. :  The  judgment  of  the  Court  in  Smith  v.  Hodsan^ 
as  to  the  probable  success  of  the  assignees,  if  they  had  brought 
trover,  goes  on  the  ground  of  fraud  and  undue  preference,  with 
which  that  case  was  tinctured.) 

The  language  of  the  Courts  in  Ex  parte  Deeze^  French  v.  Fenn, 
and  Olive  v.  Smith,  is  clear  to  shew  that  the  form  of  action  can 
make  no  difference ;  and  the  plaintiffs  are  not  to  be  shut  out  from 
[  *503  ]  the  benefit  of  the  rule  so  broadly  laid  down  and  *so  strongly 
confirmed,  because  this  is  the  first  action  for  trover  for  goods  in 
specie,  on  which  the  point  has  arisen. 

Cur.  adv.  vuU. 
tip.  Wma.  325. 
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And  now,  the  case  having  stood  over  till  this  day,  Bora 

Habt. 
GiBBS,  Ch.  J.  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  trover  for  cloths  left  by  Smart  before  his 
bankruptcy,  with  the  defendant,  who  was  a  fuller,  to  be  dressed. 

There  was  then  a  balance  due  from  the  bankrupt  to  the  defen- 
dant, for  work  done  on  other  cloths. 

The  assignees  tendered  to  the  defendant  the  sum  due  for 
work  done  on  the  cloths  in  his  possession,  and  demanded  them 
from  him  ;  but  the  defendant  refused  to  deliver  them  up,  unless 
he  was  paid  his  general  balance. 

The  question  was,  whether  he  were  entitled  to  retain  them 
for  that  balance  ?  And  Holboyd,  J.,  before  whom  the  cause  was 
tried,  at  the  Spring  Assizes  for  Salisbury,  1817,  reserved  the 
point  for  the  opinion  of  the  Court ;  and  we  are  of  opinion  that 
the  defendant,  who  received  these  cloths  for  the  purpose  of 
dressing  only,  had  no  right  to  detain  them  for  his  general 
balance. 

He  founds  his  claim  on  the  ground  of  mutual  credits,  men- 
tioned in  stat.  5  Geo.  II.  c.  80,  s.  28,  and  the  construction  which 
has  been  put  upon  that  statute. 

The  case  Ex  parte  Deeze  f  is  not  distinguishable  from  the 
present.  There,  a  packer  claimed  to  retain  goods,  not  only  for 
the  price  of  packing  them,  but  for  a  sum  of  5001.  lent  to  the 
bankrupt  on  his  note ;  and  Lord  Habdwicke  determined  that  he 
had  such  right,  on  the  ground  of  mutual  credits,  to  which  he 
gives  a  very  extensive  effect,  and  says,  that  the  clause  relative  to 
them  has  always  received  a  very  liberal  construction. 

This  doctrine,  if  it  were  supportable,  would  apply  directly  to       [  504  ] 
the  present  case,  and  would  establish  the  defendant's  right  to 
retain  for  his  general  balance. 

But,  in  the  case  Ex  parte  Ockenden^  which  came  before  Lord 
Hardwicke  about  six  years  after  the  former,  he  very  much 
narrows  the  extensive  construction  that  he  had  before  put  on  the 
words  ''mutual  credits,"  in  the  statute  6  Geo.  11.  c.  80,  s.  28, 
and  determines,  in  express  terms,  that  a  case  like  the  present 
does  not  fall  within  them. 

t  1  Atk.  228. 


588  1818,    C.  P.    8  TAUNT.  504—506.  [b.r. 

RoBB  That  the  cases  Ex  parte  Deeze  and  Ex  parte  Ockenden  are 

Haet.  accurately  reported  by  Atkyns,  we  have  the  authority  of  Lord 
Mansfield,  in  Green  v.  Farmer, \  who  confirms  them  by  his 
own  notes. 

It  appears,  therefore,  that  the  final  opinion  of  Lord  Habd- 
wicKE,  after  a  very  full  consideration  of  the  subject,  would 
exclude  the  present  case  from  the  protection  of  the  statute  as  a 
mutual  credit,  though  he  admits  that  the  words  "mutual 
credits  *'  have  a  larger  efifect  than  mutual  debts,  and  that  under 
them  many  cross  claims  may  be  allowed  in  cases  of  bankruptcy, 
which  in  common  cases  would  be  rejected. 

I  am  not  aware  of  any  later  decision  upon  this  subject,  until 
the  case  of  French  and  another.  Assignees  of  Cox  v.  Fenn,  which 
occurred  in  the  year  1788,  and  is  very  fully  and  correctly 
reported  in  Cooke's  Bankrupt  Laws.! 

Cox,  the  bankrupt,  was  indebted  to  Fenn,  and  had  entrusted 
him  with  his  share  or  interest  in  a  string  of  pearls,  to  be  sold  by 
Fenn,  and  the  profit  on  such  share  to  be  paid  to  Cox.  Fenn 
sold  the  pearls  after  Cox's  bankruptcy,  and  Cox's  assignees 
brought  an  action  against  Fenn  for  his  share  of  the  profit.  On 
the  part  of  the  defendant  it  was  insisted,  that  there  was  a  mutual 
[  *505  ]  *credit,  though  not  a  mutual  debt,  at  the  time  of  the  bankruptcy, 
and  that  one  could  not  be  demanded  without  satisfying  the 
other. 

The  doctrine  of  Lord  Habdwickb,  in  Ex  parte  Deeze,  was 
relied  on  by  the  counsel,  and  seemed  to  be  fully  adopted  by  the 
Court,  without  adverting  to  the  qualification  which  it  received 
from  the  case  Ex  parte  Ockenden ;  and,  applying  that  doctrine 
to  the  case  before  them,  they  determined,  that  Fenn  was 
protected  from  the  claim  of  Cox's  assignees,  by  the  clause  of 
mutual  credits. 

French  v.  Fenn  has  been  followed  by  a  string  of  causes  running 
through  a  period  of  more  than  thirty  years,  all  professing  to 
depend  upon  it,  some  of  them  containing  the  fullest  approbation 
of  Ex  parte  Deeze,  from  the  Bench. 

Whatever  I  might  think  of  the  original  decision,  I  could  not 
persuade  myself  to  break  in  upon  a  class  of  cases  so  long 
t  4  Burr.  2222.  t  636,  7th  ed. 
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established ;  and  if  they  could  not  be  supported  without  carrying        Robe 
the  doctrine  found  in  Ex  parte  Deeze  to  its  fullest  extent,       habt. 
speaking  for  myself,  I  should  be  ready  to  follow  it,  rather  than 
overturn  all  that  has  been  settled  upon  this  subject  for  such  a 
ength  of  time. 

But,  it  is  first  to  be  considered,  whether  these  cases  may  not 
be  supported  by  a  construction  of  the  statute,  which  will  not  go 
to  that  extent,  and  will  leave  the  opinion  of  Lord  Hardwicke  in 
the  case  of  Ex  parte  Ockenden  untouched. 

By  the  28th  section  of  5  Geo.  II.  c.  80,  it  is  enacted,  "  that 
where  it  shall  appear  to  the  said  commissioners  or  the  major 
part  of  them,  that  there  hath  been  mutual  credit  given  by  the 
bankrupt,  and  any  other  person,  or  mutual  debts  between  the 
bankrupt  and  any  other  person,  at  any  time  before  such  person 
became  bankrupt,  the  said  commissioners  or  the  major  part  of 
them,  or  the  assignees  of  such  bankrupt's  estate,  shall  state  the 
•account  between  them,  and  one  debt  may  be  set  against  t  '^^^  1 
another ;  and  what  shall  appear  to  be  due  on  either  side,  on  the 
balance  of  such  account,  and  on  setting  such  debts  against  one 
another,  and  no  more,  shall  be  claimed  on  either  side  respectively." 

Something  more  is  certainly  meant  here  by  mutual  credits 
than  the  words  ''  mutual  debts  "  import ;  and  yet,  upon  the  fina 
settlement,  it  is  enacted  merely  that  one  debt  shall  be  set  against 
another.  We  think  this  shews  that  the  Legislature  meant  such 
credits  only  as  must  in  their  nature  terminate  in  debts,  as  where 
a  debt  is  due  from  one  party,  and  credit  given  by  him  on  the 
other  for  a  sum  of  money  payable  at  a  future  day,  and  which  will 
then  become  a  debt,  or  where  there  is  a  debt  on  one  side,  and  a 
delivery  of  property  with  directions  to  turn  it  into  money  on  the 
other  ;  in  such  case  the  credit  given  by  the  delivery  of  the  pro- 
perty must  in  its  nature  terminate  in  a  debt,  the  balance  will  be 
taken  on  the  two  debts,  and  the  words  of  the  statute  will  in  all 
respects  be  complied  with :  but  where  there  is  a  mere  deposit  of 
property,  without  any  authority  to  turn  it  into  money,  no  debt 
can  ever  arise  out  of  it,  and,  therefore,  it  is  not  a  credit  within 
the  meaning  of  the  statute. 

This  principle  will  support  all  the  cases  from  French  v.  Fenn 
to  Olive  V.  Smith,  which  is  the  last  that  has  occurred. 
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Roes  In  French  v.  Fenn  there  was  a  debt  due  from  Cox  to  Fenn, 

Habt.  ai^d  Cox  entrusted  Fenn  with  his  share  in  the  pearls  for  sale, 
which  when  sold  would  constitute  a  cross  debt  for  the  produce 
from  Fenn  to  Cox. 

In    Smith  v.  Hod8on,\    the    defendant    had  entrusted   the 
bankrupts  with  his  acceptance,  which  he  was  liable  to  pay, 
and  which  when  paid  would  create  a  debt  from  the  bankrupts  to 
him  for  the  amount. 
[  507  ]  In  Parker  v.  Carter,  Co.  Bankrupt  Laws,  548,  and  Olive  v. 

Smith,  the  bankrupts  were  indebted  to  the  defendants,  and  the 
bankrupts  delivered  policies  of  insurance  to  the  defendants  to 
collect  losses  under  them,  which,  when  collected,  would  make  the 
defendants  their  debtors  for  the  amount. 

So,  in  all  the  other  cases  which  have  occurred  upon  this 
subject,  it  will  be  found,  that  that  which  has  been  allowed  as  a 
mutual  credit  has  always  been  of  such  a  nature  as  must  ter- 
minate in  a  cross  debt. 

To  this  extent  we  think  the  statute  may  be  carried,  but  no 
farther ;  and  we  follow  the  final  opinion  of  Lord  Hardwicke,  in 
determining,  that  the  delivery  of  these  cloths  to  the  defendant, 
for  the  purpose  of  being  dressed,  does  not  form  an  article  of 
mutual  credit  in  his  favour  within  the  fair  construction  of  the 
clause  relied  on. 

The  postea  must,  therefore,  be  delivered  to  the  plaintiffs. 
t  4  T.  K.  211. 


VOL.  XX.]  1818.    C.  P.    8  TAUNT.  521— 522.  541 


WILSON  V.  WELLEE  and  Another.  isis. 

(8  Taunt.  521—523 ;  S.  C.  2  Moore,  574.)  JunelO. 

Distress  under  a  magistrate's  warrant  to  levy  a  sum  ordered  by  him  ^  ^ 
under  the  Statute  of  Labourers,  20  G^.  11.  c.  19.t  The  plaintiff 
replevied,  and  removed  his  replevin  by  writ  of  re,  fa.  lo,X  into  this 
Court.  The  Court  discharged  a  rule  nm  to  set  it  aside,  obtained  on  the 
ground  that  the  sixth  section  of  the  statute  provided  that  no  certiorari  or 
other  process  shoidd  remove  proceedings  under  that  Act  into  any  Court 
at  Westminster ;  holding,  that  the  replevin  was  a  collateral  proceeding, 
and  not  within  that  section. 

Gboswellbb,  a  labourer  employed  by  the  plaintiff,  applied  to 
a  magistrate  for  an  order  for  the  sum  of  82.  4^.  for  wages  due. 
The  magistrate  summoned  the  plaintiff  to  shew  cause,  who 
appeared ;  and  the  magistrate  under  stat.  20  Geo.  II.  c.  191, 
made  his  order  in  writing  for  the  same.  Upon  demand  of  the 
sum  ordered  and  refusal  by  the  plaintiff,  the  magistrate  issued 
his  warrant  of  distress.  The  plaintiff  replevied,  and  removed 
his  replevin  by  writ  of  recordari  facias  loquelam  into  this  Court. 

PeU,  Serjt.,  on  the  2nd  of  June,  moved  to  set  aside  the 
writ,  and  to  have  the  proceedings  stayed,  on  the  ground  *that  [  *622  ] 
the  sixth  section  of  the  statute  provided  that  no  certiorari  or 
other  process  should  remove  proceedings  under  that  Act  into 
any  Court  at  Westminster ;  and  he  commented  on  the  mischief 
which  would  ensue,  if  every  magistrate's  order  for  a  labourer's 
wages  were  liable  to  be  followed  by  a  replevin  suit. 

The  CouBT,  consisting  of  Dallas,  Pabk,  and  Bubbough, 
Justices,  shewed  no  disposition  to  entertain  the  motion;  and 
Bubbough,  J.  observed,  that  the  sixth  section  of  the  statute 
did  not  take  away  the  writ  of  recordari  facias  loquelam  on 
replevin,  which  was  a  mere  collateral  proceeding,  but  only 
the  amotion  of  the  magistrate's  order.  They,  however,  gave 
PeU  leave  to  mention  the  case  again ;  and,  on  a  subsequent  day, 

t  Bepealed  38  &  39  Yiot.  o.  86,  s.  t  See   now  County  Courts   Act, 

17.    But  the  case  involves  a  princi-  1888  (51  &  52  Yict.  o.  43),  s.  137.— 

pie  of  oonstmotion  which  may  apply  £.  C. 
to  other  Acts.— B.  C. 
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Wilson      when  he  referred  to  the  case  of  Lowther  v.  The  Earl  of  Radnor \, 
Weller.     the  Court  granted  the  rule.    And  now, 

Vaughan,  Serjt.,  shewed  cause  on  an  affidavit,  which  stated 
that  Crosweller  was  a  master  carpenter,  and  that  the  bill  was 
not  only  for  work  done,  but  materials  found.  He  urged  that 
such  a  case  was  not  within  the  statute ;  and  that,  if  it  were, 
every  action  for  work  and  labour,  and  materials  found,  might  be 
tried  before  a  magistrate.  But,  granting  it  to  be  within  the 
statute,  he  contended  that  the  writ  in  this  case  was  a  mere 
collateral  proceeding,  and  could  not  be  brought  within  the  pro- 
hibitions of  the  sixth  section. 

The  Court  called  on  Pell,  who  contended  that  the  case  was 
within  the  statute,  and  that  the  provisions  of  the  sixth  section 
were  such  as  to  call  on  the  Court  to  interfere  to  quash  pro- 
ceedings which,  he  argued,  were  in  that  section  prohibited. 

[  623  ]       Park,  J.J  : 

Whether  this  case  be  or  be  not  within  the  jurisdiction  of  a 
magistrate,  under  the  20  Geo.  11.  c.  19,  it  is  not  necessary  now 
to  decide.  It  is  sufficient  for  me  to  say,  that  I  do  not  think 
that  the  proceeding  sought  to  be  set  aside  is  a  proceeding  within 
the  sixth  section  of  the  Act,  so  as  to  call  upon  the  Court  to 
interfere  to  quash  it. 

BuBBOtJGH,  J. : 

I  do  not  think  that  this  is  a  case  in  which  the  statute  requires 

us  to  interfere.    The  action  of  replevin  is  a  proceeding  totally 

collateral.      This    writ  of  recordari  facias  loqnelam  does  not 

remove  any  of  the  proceedings  before  the  magistrate :  they  all 

remain  where  they  were.   If  this  claim  was  not  a  proper  subject 

for  the  magistrate's  jurisdiction,  it  is  a  matter  to  be  pleaded  to 

the  replevin. 

Rule  discharged  with  costs. 

t  8  East,  113.  [Acaseontheabove-  t  O^ibbs,  Ch.  J.  and  Daujus,  J. 

mentioned    Statute    of    Labourers,  were  absent,  the  former  having  left 

but  involying  no  point  of  general  the  Court,  the  latter  being  ilL 
interest. — R.  C] 
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THORNTON  and   Others   v.   SHERRATT. 

(8  Taunt.  o29—6n.) 

A  condition  in  a  deed  of  composition,  that  a  publican  shall  continue 
to  deal  for  twelve  years  with  his  creditors  in  the  articles  of  their 
respective  trades,  may  be  valid.  But  it  is  qualified  by  the  implied 
condition  that  their  articles  shall  be  good  and  marketable.  Contracts 
by  which  brewers  bind  publicans  to  deal  with  them  are  not  to  be 
favoured,  as  tending  to  prejudice  the  health  of  the  subject. 

This  was  an  action  on  a  promissory  note  of  the  defendant  for 
800Z.  Upon  the  trial  of  the  cause  at  the  sittings  after  Trinity  Term, 
1818,  at  Guildhall,  the  defence  was  a  release,  and  it  appeared 
that  the  defendant,  who  was  a  publican,  had  given  the  note  in 
question  as  a  security  for  money  lent  to  him  by  Thornton, 
Hoare  and  others,  who  were  brewers ;  and  that  the  defendant 
having  become  embarrassed,  had  proposed  to  his  creditors  to 
compound  with  them  by  paying  128.  in  the  pound  on  the  amount 
of  his  debts,  but  that  the  plaintiffs  insisted  on  inserting  in  the 
deed  a  condition  that  the  release  should  be  effectual  only  in 
case  the  defendant  should  continue  to  deal  with  his  several 
creditors  in  the  articles  of  their  respective  trades,  during  the 
residue  of  his  term  in  the  public  house  which  he  then  occupied, 
and  wherein  he  then  had  12  years  unexpired,  to  which  condition 
the  defendant  had  agreed. 

The  defendant  sold  his  lease,  and  entered  on  another  public 
house :  he  proved  that  he  had  dealt  with  the  plaintiffs  for  a 
time,  but  that  he  had  frequently  expostulated  with  them  on  the 
quality  of  the  beer  with  which  they  had  furnished  him,  and  had 
frequently  sent  it  back  to  be  exchanged  for  other  beer,  in 
consequence  of  his  customers  disapproving  of  it,  sometimes 
because  it  was  stale,  sometimes  because  it  was  not  bright.  He 
at  length  ceased  to  deal  with  the  plaintiffs,  whereon  they  sued 
him  {or  the  residue  of  the  money  due  on  the  promissory  note, 
having  already  received  their  12«.  in  the  pound  on  the  amount 
thereof. 

The    plaintiffs  gave   evidence,  that  the  beer  sent  to  the 


1818. 
J^ov,  9. 

[629"] 
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THOBKTosr  defendant  was  taken  from  the  same  butt  from  which  *other  public 
6BEBRATT.  houses  wer6  supplied ;  and  that  their  customers  in  general  did 
[  *630  ]  not  complain,  though  occasionally  there  were  returns  of  the  beer. 
The  defendant's  sale  had  decreased  during  the  time  of  his 
dealing  with  the  plaintiffs.  Dallas,  J.,  directed  the  jury,  that 
although  this  was  a  contract  of  which  he  greatly  disapproved, 
being  for  twelve  years  without  qualification  ;  yet,  that  as  it  was  a 
contract  which  the  defendant  willingly  entered  into  for  his  own 
benefit,  he  must  perform  it;  and  that  the  question  for  their 
consideration  was,  whether  the  defendant  was  supplied  by  the 
plaintiffs  with  good  and  saleable  beer :  that  if  he  was,  he  was 
bound  to  take  it  from  the  plaintiffs,  and  was  not  discharged 
from  his  note.    The  jury  found  a  verdict  for  the  defendant. 

Besty  Serjt.,  now  moved  to  set  aside  the  verdict  and  have  a 
new  trial,  on  the  ground  that  the  balance  of  the  evidence  was 
in  favour  of  the  plaintiffs,  the  only  imperfections  proved  in  the 
beer,  being  that  it  was  sometimes  stale,  whereas  the  proper 
degree  of  staleness  was  merely  a  matter  of  taste,  and  sometimes 
thick,  which  was  no  real  defect  in  the  quality  of  the  beer,  and 
only  affected  its  appearance  to  the  eye.  It  was  incumbent  on 
the  defendant  to  have  shewn,  if  the  fact  had  been  so,  that  the 
beer  was  not  marketable. 

Dallas,  Ch.  J. : 

Although  at  the  trial  I  expressed  an  opinion  in  favour  of  the 
plaintiffs,  yet  the  whole  transaction  was  one  of  which  I  could 
not  approve,  for  I  very  much  disapprove  of  these  covenants 
by  which  the  brewer  gets  the  publican  into  his  power ;  and  more 
especially,  in  a  case  like  the  present,  where  the  plaintiffs  have 
drawn  in  the  defendant  to  take  all  his  beer  from  them  for  so 
long  a  period  as  twelve  years.  I  held  it  incumbent  on  the 
[  •SSI  ]  plaintiffs  to  shew,  that  the  beer  delivered  *by  them  was  good 
marketable  beer.  It  was  proved  by  the  plaintifb,  that  this  was 
such  beer  as  they  usually  supplied,  and  that  it  was  good ;  but 
then  they  admitted  frequent  complaints  and  frequent  returns  of 
it ;  and  two  witnesses  for  the  defendant  proved  repeated  com- 
plaints, and  that  the  customers  of  the  defendant  often  returned 
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the  beer  sent  to  them.    The  whole  case  was  a  question  for  the    Thobntdit 
jury,  and  they  have  decided  it.    In  a  similar  case,  Lord  Ellbn-    Shbbbatt. 
BOBouoH,  Ch.  J.  strongly  reprobated  the  conduct  of  a  brewery 
which  I  shall  not  name. 

BURBOUOH,  J. : 

I  think  that  there  was  very  good  ground  for  the  verdict.  It 
is  admitted  that  the  beer  was  not  bright,  and  unless  beer  is 
bright  it  is  seldom  well  tasted,  and  therefore,  this  was  not  good 
marketable  beer.  These  contracts  are  very  prejudicial  to  the 
health  of  the  subject.  It  is  not  a  case  in  which  the  Court  will 
interfere. 

Pabe,  J.  concurring,  the  Coubt 

Refuied  the  rtde. 


LEYTON  V.  SNEYD.  isis. 

(8  Taunt.  532—536 ;  S.  0.  2  Moore,  583.)  ^^'^' 

An  order  to  bankers  by  one  of  two  trustees  to  sell  stock  standing  in        [  532  ] 
the  name  of  kunself  and  a  oo-tniBtee  is,  primd/ade,  not  an  undertaking 
that  the  co-trustee  shall  ezeciite  &e  transfer,  but  a  conditional  contract 
to  concur  with  the  other  trusWlxh  the  sale  and  transfer. 

Assumpsit.  The  first  cou^  Of  the  declaration  stated,  that 
the  defendant  and  Henry  Guest,  at  the  time,  (be.  were  possessed 
of  a  share  of  stock  called  the  three  per  cent,  consolidated  bank 
annuities,  to  the  amount  of  10,7862.  2a.  8d.,  of  the  capital  of 
that  stock,  then  standing  in  their  names  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  and  of  the 
value  of  7,000Z. ;  and  being  so  possessed,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  agree  to 
purchase  from  him  and  Guest  a  part  of  the  share  of  the  said 
stock  therein  mentioned,  at  a  rate  therein  stated,  for  every  lOOZ. 
of  the  said  stock  to  be  transferred  in  the  said  books  to  the 
plaintiff,  on  a  day  in  the  declaration  named,  the  defendant 
undertook  that  he  would  procure  Guest  to  join  with  him  in 

R.R. — ^VOL.XX.  N  N 
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Lbtton  transferring  or  causing  to  be  transferred,  and  that  Guest  and 
Sneyd.  •  t^e  defendant  should  accordingly  transfer  or  cause  to  be  trans- 
ferred in  the  said  books  to  the  plaintiff  on  the  said  day  soch 
part  of  the  said  share  of  the  said  stock.  The  plaintiff  then 
averred,  that  he  relying,  &c.  agreed  with  the  defendant  to  pur- 
chase of  him  and  Guest,  and  to  pay  them  at  the  rate  aforesaid 
for  the  said  part  of  the  said  share  of  the  said  stock ;  and  that 
though  he  was  ready  and  willing  to  accept  a  transfer  of  sneh 
[  *533  ]  part  of  the  said  share,  &c.,  yet  *that  the  defendant  did  not,  nor 
would  procure  when  he  was  requested  so  to  do,  nor  had  pro- 
cured Guest  to  join  the  defendant  in  transferring  or  causing  to 
be  transferred,  nor  had  they  transferred  or  caused  to  be  trans- 
ferred to  the  plaintiff  in  the  said  books,  &c.,  whereby,  &e. 
Another  set  of  counts  stated  that  the  defendant  undertook  that 
he  would  deliver  or  cause  to  be  delivered  to  the  plaintiff  a  power 
of  attorney,  duly  executed  by  Guest  and  the  defendant,  to 
authorize  the  transfer :  another  set  of  counts  stated  an  under- 
taking by  the  defendant  for  the  delivery  of  such  powers  to  die 
plaintiff's  bankers,  and  the  money  counts  were  added.  Plea, 
Non  assumpsit 

The  following  facts  were  given  in  evidence  at  the  trial  before 
Park,  J.,  at  the  London  sittings  after  the  last  Term.  The 
defendant  was  cortrustee  with  Guest  under  a  marriage  settle- 
ment, and  had  directed  his  bankers  to  effect  the  sale  of  3,0801.  &• 
stock,  standing  in  the  names  of  Guest  and  himself,  in  the  three 
per  cents.,  which  they  accordingly  did  on  the  22nd  Febroaij* 
1817,  through  Brown,  their  own  broker,  to  the  plaintiff  in  thk 
action,  who  was  also  a  broker,  for  the  11th  March  folloiriiig, 
and  they  sent  the  account  down  to  the  defendant,  in  a  letter, 
dated  the  25th  February,  1817,  enclosing  the  power  of  att(»iiqr 
for  execution.  On  the  8rd  of  March  following,  the  defendant 
wrote  in  answer:  ''The  power  of  attorney  you  sent  me,  I 
signed,  and  forwarded  immediately  to  my  oo-trustee,  Mr. 
Guest."  In  the  power  of  attorney  sent.  Guest's  name  ml 
mis-spelled,  and  another  power  of  attorney  properly  spelled  an< 
executed,  was  sent  to  other  bankers,  who  sold  oat  a  similaJ 
quantity  of  stock,  standing  in  the  name  of  Guest  and  the  defen< 
dant,  to  another  purchaser.    In  the  meantime  the  price  of  tbi 


i 
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stock  rose,  and  the  bankers  were  called  on  by  the  plaintiff  on      Lbttok 

the  settling  day  to  make  good  the  deficiency.     On  the  Slst       smb\d. 

March,  the  defendant,  in  answer  to  a  letter  from  the  bankers  to 

him,  stating  the  situation  in  ^which  his  orders  had  placed      !  *^^^  ] 

them,  recognized  his  former  order,  and  lamented  that  he  had 

been  induced  to  sign  the  power  of  attorney  sent  to  the  other 

bankers ;  and  on  the  8th  of  March,  in  a  letter  to  his  bankers, 

he  treated  the  loss  as  one  which  must  be  borne  either  by 

himself  or  the  husband  of  the  party  for  whom  he  was  a  trustee; 

and  stated  that  it  could  not  be  supposed  by  any  of  the  parties 

that  the  bankers  had  acted  wrong.    Fabe,  J.,  did  not  think  that 

the  plaintiff  could  recover  on  this  evidence,  and  directed  a 

nonsuit. 

Bosanquety  Serjt.,  now  moved  to  set  aside  the  nonsuit  and 
have  a  new  trial : 

If  the  plaintiff  had  stood  on  the  ground  that  one  co-proprietor 
of  stock  can  bind  his  companion  as  a  partner  can,  he  would 
have  sued  both  Guest  and  the  defendant :  but  he  sues  on  the 
defendant's  contract  that  he  would  cause  his  co-trustee  to 
transfer.  The  defendant  gave  the  order  to  his  bankers  to  sell ; 
they  did  sell,  and  the  plaintiff  contracted  to  purchase  it ;  and  it 
is  clear  law,  that  if  one  assume  an  authority  for  another  which 
he  has  not,  an  action  lies  against  him  on  that  contract :  East 
India  Company  v.  HensleyA  If  A.  assume  to  sell  stock, 
standing  in  the  names  of  twenty  who  have  given  him  no 
authority,  he  will  be  liable  on  his  contract.  The  only  question 
then  is,  whether  the  plaintiff  has  made  out  his  case,  that  the 
defendant  did  assume  such  authority.  That  the  defendant  did 
assume  this  authority  is  clear,  from  his  order  to  his  bankers, 
and  his  subsequent  recognitions  by  the  letters  of  March  and 
April,  in  the  latter  of  which  he  acknowledges  his  liability,  and 
acquits  his  bankers  of  doing  wrong  in  obeying  his  orders.  The 
stock  was  sold  before  the  power  was  executed,  and  for  the  return 
of  the  power ;  and  this  was  with  the  knowledge  of  the  defendant. 
*His  contract,  therefore,  was  a  contract  that  Guest  should  [  *335  ] 
transfer  this  stock. 

t  1  Esp.  111. 

H  N  2 
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LmoH      Dallas,  Ch.  J. : 

V, 

ftf^TO.  You  say,  brother  Bosanquet,  that  this  was  evidenoe  to  go  to 

a  jury,  that  the  defendant  contracted  with  the  plaintiff  that 
Guest  should  transfer  the  stock  in  question.  Now  it  seems  to 
me  to  be  evidence  of  a  mere  conditional  contract  on  the  part  of 
the  defendant,  to  concur  with  the  other  trustee  in  the  sale. 

Pabk,  J.,  of  the  same  opinion. 

BUBBOUOH,  J. : 

I  cannot  discover  any  evidence  to  shew  that  the  defendant 

ever  made  an  absolute  bargain  or  that  he  agreed  to  procure 

Guest  to  make  the  transfer.    The  bargain  appears  to  me  to  be 

wholly  conditional ;  nor  is  there  any  evidence  that  it  was  ever 

contemplated,  but  that  the  transfer  was  to  be  the  joint  act  of 

the  defendant  and  his  co-trustee. 

Rule  refined. 


^«w-       BORRADAILE  and  Others  v.  BRUNTON  and  OrHEBS.f 

^Ull^'  (S  Taunt.  635—537 ;  8.  C.  2  Moore,  582.) 

''J  1 .  Under  an  ayerment  that  one  of  the  links  of  a  warranted  chain  cable 

broke,  and  that  thereby  the  chain  cable  and  an  anchor  to  which  it  was 
attached  were  wholly  lost,  it  is  sufficient  to  prove  that  a  link  of  the 
chain  cable  being  broken  it  became  impossible  to  get  in  the  cable,  and 
that  the  pilot,  for  the  preservation  of  the  ship  and  crew,  slipped  the 
cable,  and  that  the  anchor  and  chain  cable  were  thereby  lost. 

2.  Held,  also,  that  under  the  warranty  of  the  cable,  the  plaintiffs 
might,  in  addition  to  the  value  of  the  cable,  recover  the  value  of  the  lost 
anchor,  to  which  the  insufficient  cable  was  attached. 

The  plaintiffs  declared,  that,  in  consideration  that  they,  at 

the  defendants*  request,  had  bought  of  the  defendants,  and  the 

f  ^536]      defendants  had  sold  and  delivered  *to  the  plaintiffs  a  chain 

cable,  as  a  substitute  for  a  rope  cable  of  sixteen  inches,  for  the 

use  of  the  plaintiffs'  ship  Indue,  the  defendants  warranted  that 

t  In   referring   to   this   case   in  volume  of  Taunton's  Beports,  which 

Hadley  v.  BaxenddU  (1854)  9  Exoh.  have  already  been  noticed   in    the 

347,  23  L.  J.  Ex.  180,  Baron  VaxkA  preface  to  19  E.  E.— F.  P. 
made  some  observations  on  the  8th 


VOL.  XX.]  1818.    C.  P.    8  TAUNT.  586—687.  649 

the  chain  cable  should  last  two  years ;  that  the  plaintiffs  used  Bobmadaile 
the  chain  cable  from  time  to  time  until  it  broke ;  and  that,  in  bbuntov. 
breach  of  the  warranty,  the  chain  cable  did  not  last  two  years, 
as  a  substitute  for  a  rope  cable  of  sixteen  inches,  but,  on  the 
contrary,  that  within  the  two  years,  and  while  the  plaintiffs' 
ship  was  held  by  the  chain  cable,  one  of  the  links  thereof  broke, 
and  thereby  the  chain  cable  and  an  anchor  of  the  plaintiffs',  to 
which  the  chain  cable  was  affixed,  were  wholly  lost  to  the 
plaintiffs.  The  defendants  pleaded  the  general  issue.  Upon 
the  trial  of  the  cause,  before  Park,  J.,  at  Guildhall,  at  the 
sittings  after  last  Trinity  Term,  it  was  proved,  that  while  the 
ship  was  riding  at  anchor  at  the  mouth  of  the  Ganges,  in  a 
dangerous  position,  between  two  reefs  of  rocks,  one  of  the  links 
of  the  chain  cable  was  discovered  to  have  separated,  and  that 
the  pilot,  being  unable  to  get  in  the  part  of  the  cable  in  which 
the  broken  link  was  situate,  deemed  it  necessary,  for  the  pre- 
servation of  the  ship  and  crew,  to  slip  the  cable  and  run  to  sea, 
which  was  accordingly  done,  and  that  both  the  cable  and 
anchor  were  thereby  lost.  The  cable  in  question  was  warranted 
for  two  years,  as  a  substitute  for  a  rope  cable  of  sixteen  inches. 
The  jury  found  a  verdict  for  the  plaintiffs  for  868Z.  Is.  8(2.,  being 
the  value,  as  well  of  the  lost  anchor  as  of  the  cable. 

Lens,  Serjt.,  now  moved,  either  to  set  aside  the  verdict  and 
have  a  new  trial,  or  to  reduce  the  verdict  by  deducting  there- 
from, the  value  of  the  anchor.  He  founded  his  claim  to  the 
first  part  of  his  application  upon  the  ground  of  a  variance 
between  the  evidence  and  the  averment  that  the  loss  of  the 
anchor  was  occasioned  by  the  breaking  of  the  cable ;  for  the 
evidence  was,  that  *the  loss  was  not  an  immediate  consequence  [  ^587  ] 
of  the  breaking  of  the  chain  cable,  but  that  the  pilot  and  master, 
in  their  alarm,  respecting  its  supposed  state,  slipped  the  cable, 
and  ran  to  sea,  whereby  he  contended,  it  appeared  that  it  was 
not  by  the  breaking  of  the  cable  that  the  anchor  was  lost.  The 
plaintiffs,  he  contended,  might  have  recovered  for  this  loss  if 
they  had  averred  it  in  another  manner,  but  that  they  could  not 
recover  on  this  averment.  If  the  plaintiffs  had  averred,  that 
by  failure  of  the  cable  they  were  obliged  to  slip  and  run  to  sea. 
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BoBBADAiLB  the  defendants  would   have  thereby  been  apprised  that  the 
BBtrvTov.    plaintififs  intended  to  try  the  question,  whether  her  running  to 
sea  were  a  consequence  of  the  insufficiency  of  the  cable. 

Secondly,  he  submitted,  that  the  plaintiffs  could  not  recover 
for  the  loss  of  the  anchor  as  for  a  loss  consequent  on  the  failure 
of  the  cable ;  for,  though  the  anchor  followed  the  insufficient 
cable,  yet  this  was  a  consequence  to  which  the  warranty  did 
not  extend,  for  the  cable  only  was  warranted.  The  principle 
contended  for  by  the  plaintiffs  would  render  the  defendants 
liable  for  the  loss  of  the  ship,  if,  on  the  breaking  of  the  cable, 
that  event  had  happened. 

Dallas,  Ch.  |J. : 

The  defendants  warrant  the  cable  sufficient  to  hold  the 
anchor,  and  it  is  proved  not  to  be  sufficient.  The  holding  of 
the  anchor  by  the  cable  is  of  the  very  essence  of  their  warranty. 

Pabk,  J. : 

The  use  of  a  cable  is  to  hold  the  anchor.  Upon  the  breaking 
of  the  link,  the  cable  became  insufficient  to  hold  the  anchor* 
and  the  pilot  then  ordered  it  to  be  slipped,  in  the  exercise  of  a 
prudent  discretion,  to  save  both  ship  and  cargo. 

The  Court  refused  the  application  on  both  grounds. 


[638] 


1818.  DOE,    ON   DEMISE   OP   HOLMES    V.    DARBY,    CLERK.t 

(8  Taunt.  538—639 ;  S.  C.  nam.  Doe  d.  Holmes  y.  DavieB,  2  Moore,  681.) 


After  yerdiot  in  ejectment  against  a  tenant  for  not  quitting  pursuant 
to  notice,  a  subsequent  distress  by  the  landlord  for  rent  due  after  the 
yerdict,  does  not  waiye  the  notioe  to  quit.  Nor  is  it  any  ground  for 
setting  aside  the  yerdict,  or  staying  execution. 

The  defendant  not  having  quitted  at  Lady-day,  1818,  (in 
pursuance  of  half  a  year's  notice  given  to  him,)  a  farm  which 
he  had  held  as  tenant  to  the  lessor  of  the  plaintijff,  the  latter 
brought  an  ejectment,  and,  at  the  Summer  Assizes,  1818, 
obtained  a  verdict  for  the  premises.    In  the  October  next  after 

t  Of.  Zoueh  y.  WillingaU,  2  R  E.  770  (1  H.  BL  311).— R.  C. 
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the  verdict,  the  lessor  of  the  plaintiff  distrained  for  rent  dae  at     dob  dem. 
Michaelmas,  1818,  and  the  defendant  paid  the  rent  and  the  «. 

costs  of  the  distress.     .  ^^***' 

Blosset,  Serjt.,  now  moved  to  arrest  the  judgment,  and 
stay  the  execution  of  the  writ  of  possession,  contending,  that  by 
the  distress  the  lessor  had  waived  the  notice  to  quit  and  the 
verdict,  and  had  recognized  a  continuing  tenancy ;  and  that  it 
was  competent  for  the  defendant  to  avail  himself  of  any  benefit 
arising  to  himself  from  the  distress. 

DiLLLAS,  Ch.  J. : 

The  distress  is  subsequent  to  the  notice,  and  to  the  verdict, 
and  the  defendant  might  have  disputed  the  right  to  distrain. 
He  is  not  without  remedy :  if  this  is  a  complete  waiver,  let  him 
bring  his  ejectment,  but  there  is  no  ground  to  set  aside  the 
verdict. 

BURBOUOH,  J. : 

Since  there  is  a  verdict,  there  can  be  no  waiver  of  the  notice 
to  quit ;  the  verdict  having  established  the  fact  that  no  tenancy 
subsisted,  the  defendant  might  have  disputed  the  subsequent 
distress.  If  the  distress  creates  a  new  tenure,  the  defendant 
may  *bring  his  ejectment ;  but  we  see  no  ground  to  destroy  the  [  *639  ] 
effect  of  this  verdict.  The  defendant  has  artfully  paid  the  rent, 
and  submitted  to  the  distress  for  the  sake  of  raising  this 
question. 

Rule  refused. 
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1818.  LEIGH  V.  PATERSON.t 

^^^'  (8  Taunt.  640-642 ;  8.  0.  2  Moore.  688.) 

[  640  1  If  0  yendor  has  time  until  a  given  day  to  deliver  goods,  and  on  a  prior 

day,  when  the  prices  are  low,  he  refuees  to  proceed  with  the  contract, 
after  which  the  price  riaes,  the  purchaser,  not  rescinding,  is  entitled  to 
recover  the  difference  between  the  contract  price  and  the  higher  price 
which  the  goods  bear  on  the  last  day  appointed  for  the  fulfilment  of  the 
contract* 

Tms  was  an  action  brought  to  recover  damages  sustained  by 
the  plaintiff,  by  reason  of  the  non-performance  by  the  defen- 
dant, of  a  contract  which  he  had  entered  into  for  furnishing  to 
the  plaintiff  a  certain  quantity  of  tallow,  to  be  delivered  in  all 
December,  at  65s.  per  cwt.  The  defendant  suffered  judgment 
to  pass  by  default;  and  upon  the  execution  of  the  writ  of 
enquiry  before  the  sheriffs  of  London,  it  was  proved,  that  on 
the  Ist  October,  the  defendant  apprised  the  plaintiff  that  the 
goods  were  sold  to  another,  and  that  he  would  not  execute  the 
contract.  The  market  price  of  tallow  on  that  day  was  lis.  per 
cwt.,  but  on  the  81st  December  the  price  was  Qls.  per  cwt.;  and 
the  plaintiff  insisted,  that  he  was  entitled  to  the  difference 
between  65s.  and  81«.,  the  price  of  the  last  day,  which  the 
defendant  had  for  performance  of  his  contract :  but  the  under- 
sheriff  (conceiving,  that  if  the  plaintiff  did  not  acquiesce  in  the 
defendant's  renunciation  of  the  contract,  he  might  on  the  day 
when  he  was  apprised  of  it,  have  gone  into  the  market  and 
supplied  himself  with  the  requisite  quantity  of  tallow  at  71s.) 
held,  that  the  plaintiff,  therefore,  was  entitled  to  recover  no 
[  *^i  ]  more  than  the  difference  between  *65s.  and  71«. ;  and  the  jury 
found  their  verdict  in  conformity  to  that  direction. 

Vaughan,  Serjt.,  had,  on  a  former  day,  obtained  a  rule  fU$i 
to  set  aside  this  verdict,  and  execute  a  new  writ  of  enquiry ; 
against  which, 

LenSf  Serjt.,  now  shewed  cause,  contending,  that  after  the 

defendant  had  peremptorily  renounced  his  engagement,  and 

t  For  later  cases  in  which   the  Frat  v.  Knight  (1872)  L.  R  7  Ex. 

principle  is  followed  and  explained,  111,  41  L.  J.  Ex.  78;  and  Johmtone 

see  HochtUr  v.  Dt  la  Tour  (1853)  2  v.  MilUng  (1886)  16  Q.  B.  Div.  460, 

E.  &  B.  678,  22  L.  J.  Q.  B.  456:  65  L.  J.  Q.  B.  162.— E.  C. 
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sold  the  goods  to  another,  the  plaintiff  being  under  no  uncer-       Leioh 
tainty  about  it,  ought  not  to  be  allowed  to  extend  his  loss     patebsok. 
beyond    that    amount,   which    was    then  ascertained  by  the 
unequivocal  declaration  of  the  defendant. 

DAiiLAS,  Gh.  J. : 

The  contract  being  mutually  made,  could  only  be  dissolved 
by  the  consent  of  both  parties ;  it  could  not  be  dissolved  by  the 
one  without  the  consent  of  the  other.  The  defendant  had  a 
right  to  deliver  the  tallow  at  any  time  before  twelve  at  night  on 
the  Slst  of  December ;  he  had  all  that  month  to  deliver  it  in,  and 
the  plaintiff  was  bound  to  receive  the  tallow  at  any  moment 
until  after  the  Slst.  It  is  said,  that  he  might  have  bought 
other  tallow  in  the  market :  the  answer  is,  he  was  not  bound  to 
do  so;  but  further,  the  defendant  might  have  bought  other 
tallow  in  the  market  on  the  1st  of  October  or  any  subsequent 
day,  and  have  delivered  it  if  he  would.  The  price,  therefore, 
which  is  to  regulate  the  plaintiff's  damages,  is  the  price  on  the 
Slst  of  December. 

Pare,  J. : 

For  anything  that  appears,  the  plaintiff  never  assented  to 
rescind  the  contract ;  and  the  defendant  might  have  delivered 
the  tallow  at  any  moment  up  to  the  Slst  of  December,  and  the 
price  on  that  day  should  have  regulated  the  verdict  of  the  jury. 

£UBB0U0H,  J.  :  [  6^3  ] 

The  plaintiff  was  not  bound  to  go  into  the  market  and  buy. 
He  never  assented  to  rescind  the  contract:  therefore,  the 
direction  of  the  under-sheriff  to  the  jury  was  wrong. 

Rrde  absolute. 
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1818.  FOORD  V.  WILSON. 

^t^^  (8  Taunt.  648—650 ;  S.  C.  2  Moore,  692.) 

[  ^8  ]  r£^  aMignor  of  a  term  ooyenanted  that  he  had  not  at  any  time  done 

any  act  whereby  the  premises  assigned  could  be  incumbered ;  and  that« 
notwithstanding  any  such  act,  the  lease  was  a  good  and  subsiBting  lease, 
and  that  the  defendant,  at  the  time  of  executing  the  assignment,  had  in 
himself  good  right  to  assign  the  premises  in  manner  aforesaid :  Held* 
that  the  covenant  that  the  assignor  had  good  right  to  assign,  wa& 
qualified  and  restrained  to  his  own  acts  only. 

CoYBNANT.    The  plaintiff  declared,  that,  by  an  indenture,  dated 
the  11th  October,  1816,  and  made  between  the  defendant  of  the 
one  part,  and  the  plaintiff  of  the  other  part,  (after  reciting,  that 
by  an  indenture  of  lease,  dated  the  2nd  January,  1809,  made 
between  George  Moss,  Thomas  Moss,  and  H.  S.  Ball,  of  the  one 
part,  and  the  defendant  of  the  other  part,  George  Moss,  Thomaa 
[  *644  ]      Moss,  and  H.  S.  Ball,  demised  to  *the  defendant,  his  executors, 
administrators,  and  assigns,  a   certain    messuage,  situate  at 
Yauxhall,  then  in  the  possession  of  the  defendant ;  to  hold  the 
same  unto  the  defendant,  his  executors,  administrators,   and 
assigns,  from  the  24th  June,  1810,  for  the  term  of  21  years,  at 
a  certain  yearly  rent ;  and  also  reciting,  that  the  plaintiff  had 
contracted  with  the  defendant  for  the  absolute  purchase  of  his 
interest  in  the  said  messuage  and  premises,  for  the  residue  of  the 
said  term  of  21  years,  for  a  certain  sum  of  money;)  it  was 
witnessed,  that  the  defendant,  in  pursuance  of  this  contract,  and 
in  consideration  of  the  purchase-money,  did  assign  and  set  over 
to  the  plaintiff  the  said  messuage  and  premises ;  to  hold  the  same 
unto  the  plaintiff,  his  executors,  administrators,  and  assigns,  for 
all  the  residue  then  unexpired  of  the  said  term  of  21  years, 
subject  to  the  payment  of  the  rent,  and  the  observance  and  perform- 
ance of  the  covenants  therein  contained :  and  that  the  defendant, 
by  the  same  indenture  of  assignment,  did  covenant  with  the 
plaintiff  (among  other  things)  ''  that  he  the  defendant,  at  the  time 
of  the  sealing  and  delivery  of  that  indenture,  had  in  himself  good 
right,  full  power,  and  lawful  and  absolute  authority  to  grant, 
bargain,  sell,  assign,  transfer,  and  deliver  the  said  messuage  and 
premises  unto  the  plaintiff,  his  executors,  administrators,  and 
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assigns,  in  manner  aforesaid,  and  according  to  the  true  intent       Foobd 
and  meaning  of  the  said  indenture."  Wilson. 

The  plaintiff  then  averred,  that  the  defendant  had  not  in  him- 
self, at  the  time  of  the  sealing  and  delivery  of  the  assignment, 
good  right,  full  power,  and  lawful  and  absolute  authority,  to 
grant,  bargain,  sell,  and  assign  the  messuage  and  premises 
therein  mentioned,  and  thereby  assign  to  the  plaintiff,  his 
executors,  administrators,  and  assigns,  according  to  the  true 
intent  and  meaning  of  the  indenture  of  assignment ;  but  on  the 
contrary  thereof,  that  the  defendant  then  had  in  himself  good 
*right,  full  power,  and  lawful  and  absolute  authority,  to  grant,  [  *6^6  ] 
bargain,  sell,  and  assign  a  part  only,  to  wit,  three  undivided 
fourth  parts  of  the  messuage  and  premises,  the  other  fourth  part 
thereof,  at  the  time  of  the  sealing  and  delivery  of  the  indenture 
of  assignment  belonging  to,  and  the  legal  title  of  and  in  the  same, 
being  then  and  from  thence  hitherto  legally  vested  in  George 
Moss,  Thomas  Moss,  and  T.  Payne,  in  trust  for  Charlotte,  the 
wife  of  H.  S.  Ball ;  and  which  trustees,  having  good  and  sufficient 
and  lawful  right  and  title  to  the  said  one-fourth  part  of  the  same 
messuage  and  premises,  afterwards  and  during  the  residue  of 
the  said  term  of  21  years,  to  wit,  on  the  1st  November,  1816, 
under  and  by  virtue  of  such  lawful  title,  demanded  from  the 
plaintiff  a  great  and  increased  rent  for  their  one-fourth  part  of 
the  same  messuage  and  premises ;  and  in  default  of  his  agreeing 
to  pay  the  same  for  the  residue  of  the  said  term  of  21  years,  had 
threatened  to  eject  and  remove,  and  had  right  and  power  to  eject 
him  from  the  possession  and  enjoyment  of  such  one-fourth  part 
of  the  said  messuage  and  premises ;  and  that,  in  order  to  retain 
the  possession  thereof,  he  had  been  forced  to  consent,  and  had 
consented  to  pay  such  increased  rent  for  that  one-fourth  part  of 
the  messuage  and  premises,  for  the  residue  of  the  said  term  of 
21  years,  contrary  to  the  effect  of  the  covenant  of  the  defendant. 
The  defendant  craved  oyer  of  the  indenture,  by  which  it  appeared, 
that  the  covenants  for  title  with  the  plaintiff  were,  ''  that  he  (the 
defendant)  had  not,  at  any  time  theretofore,  made,  done,  com- 
mitted, or  suffered  any  act,  deed,  matter,  or  thing  whatsoever, 
whereby  or  by  reason  whereof  the  said  messuage  and  premises, 
or  any  part  thereof,  were,  could,  should,  or  might  be  impeached. 
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FooBD  charged,  incombered,  or  affected,  in  title,  estate,  or  otherwise 
Wixaov.  howsoever ;  and  that  for  and  notwithstanding  any  sach  act,  deed, 
[  *^^  ]  matter,  or  thing  the  lease  *was  a  good  and  subsisting  lease,  valid 
in  the  law,  and  not  forfeited,  sorrendered,  or  become  void  or 
voidable ;  and  that  the  defendant,  at  the  time  of  the  sealing  and 
delivering  the  indenture,  had  in  himself  good  right,  full  power, 
and  lawful  and  absolute  authority  to  grant,  bargain,  sell,  assign, 
transfer,  and  deliver  the  same  messuage  and  premises  unto  the 
plaintiff,  his  executors,  administrators  and  assigns,  in  manner 
aforesaid,  and  according  to  the  true  intent  and  meaning  of  the 
same  indenture."  After  these  covenants  followed  a  covenant  for 
further  assurance,  by  the  defendant,  his  executors,  administrators, 
and  all  persons  claiming  under  him  or  them. 

The  defendant  demurred  specially,  and  shewed,  for  causes  of 
demurrer,  that  the  indenture  did  not  contain  any  covenant  or 
warranty  of  title  to,  or  of  right,  power,  or  authority  to  bargain, 
sell,  and  assign  the  messuage  and  premises,  other  than  against 
the  defendant,  and  persons  claiming  under  him ;  and  that  the 
plaintiff  had  not  in  his  declaration  alleged  or  shewn  any  defect 
of  title  to  the  messuage  and  premises,  arising  from  or  by  reason 
of  any  thing  done  by  the  defendant,  or  any  person  claiming  under 
him,  or  any  eviction,  interruption,  molestation,  or  disturbance 
done,  committed,  or  occasioned  by  the  defendant,  or  any  persons 
claiming  under  him. 
The  plaintiff  joined  in  demurrer. 

Bestf  Serjt.,  in  support  of  the  demurrer  : 

This  is  a  qualified  covenant,  confined  to  such  defects  in  the 
title  as  arise  from  the  acts  of  the  covenantor,  and  it  cannot  be 
extended  to  the  acts  of  all  the  world.  Browning  v.  Wright  t  is 
[  *M  ]  in  point,  and  has  never  been  shaken.  *HaweU  v.  RichardSfl  in 
which  the  case  of  Browning  v.  Wright  is  recognized  as  sound 
law,  was  a  case  in  which  the  most  general  terms  of  extension 
were  made  use  of. 

Here  Best  was  stopped  by  the  Coubt,  who  called  on 

t  5  B.  £.  621  (2  Bos.  &  P.  13).  (  11  B.  £.  287  (11  Eaat,  633). 
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Vcmghan,  Seijt.,  who  thus  argued  for  the  plaintiff:  Foosd 

The  covenant  that  the  grantor  had  in  himself  good  right,  full  Wilbon. 
power,  and  authority,  to  grant,  assign,  ftc,  is  an  independent 
covenant,  and  if  the  words  be  not  held  to  form  an  independent 
covenant,  they  must  be  expunged ;  for,  if  not  so  read,  they  have 
no  meaning.  The  assignor  virtually  says,  "not  only  do  I  covenant 
against  my  own  acts,  but  I  further  covenant,  that  I  have  full 
power  and  absolute  authority  to  assign.''  The  language  is  that 
of  an  absolute  covenant.  In  Browning  v.  Wright  the  premises 
were  conveyed  in  fee :  here  the  residue  of  a  term  is  assigned.  In 
the  conveyance  of  a  leasehold  estate,  where  the  title  cannot  be  so 
easily  ascertained  as  in  the  case  of  a  freehold  estate,  the  purchaser 
must  require  a  greater  security.t  Oainsford  v.  Oriffith,l  and  the 
distinction  there  taken  between  that  case  and  that  of  Broughton 
V.  Conway,^  is  strong  for  the  plaintiff;  and  in  Barton  v.  Fitz- 
gerald,\\  which  was  the  case  of  an  assignment  of  a  lease,  the 
second  covenant  was  held  to  be  not  restricted  by  the  covenant 
preceding  it. 

Dallas,  Ch.  J. : 

The  leading  principle  in  these  cases  is  to  be  drawn  from  the 
intention  of  the  parties.  The  order  in  which  the  covenants 
stand,  however  transposed,ir  is  comparatively  unimportant.  But, 
in  this  *case  there  is  no  need  to  seek  for  the  intention  of  the  f  *^^  ^ 
defendant.  He  covenanted  that  he  had  not  done  any  act  whereby 
the  premises  assigned  could  be  incumbered  or  affected  in  title, 
and  that  for  and  notwithstanding  any  such  act  the  lease  was  valid, 
and  that  at  the  time  of  the  sealing  and  delivery,  he  had  in 
himself  full  power  and  lawful  and  absolute  authority  to  assign 
the  premises  in  manner  aforesaid.  Now  can  it  be  urged  with  the 
most  remote  hope  of  success,  that  this  latter  covenant  is  inde- 
pendent of  those  which  precede  it  ?  or  in  other  words,  can  it  be 
said,  that  the  words  "  and  that "  are  not  copulative  here  ?    But 

t  Per  Eldov,  Ch.  J.,  6  B.  B.  527  f  By  Lord  Makbfield,  in  King$- 

(2  Bos.  ft  P.  23).  Urn   v.    Freaton,  cited   in    Jones  v. 

}  1  Wms.  Saunders,  58.  Barkley,  Doug.  665,  and  see  1  Wms. 

§  Dyer,  240.  Saunders,  60  a,  n.  1. 


II  13  B.  B.  619  (15  East,  530), 
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FooBD       the  case  does  not  even  stop  here ;  the  covenant  conclades,  as  if 
Wilson,     to  prevent   the  possibility  of  misconstruction,  with  the  words 
''  in  the  manner  aforesaid," — words  which  clearly  point  out  that 
the  former  part  of  the  instrument  is  to  be  looked  to,  in  order  to 
ascertain  the  sense  in  which  the  covenant  is  to  be  taken.     And 
this  brings  me  to  the  case  of  Browning  v.  Wright,  in  which  the 
very  same  expression  is  used.    Lord  Eldon's  judgment  in  that 
case,  in  which  much  stress  was  laid  upon  the  expression  last 
adverted  to,  and  the  intention  of  the  parties  to  be  collected  from 
this  instrument,  is  fully  confirmed  by  Mr.  Justice  Buller,  one 
part  of  whose  judgment  seems  almost  as  if  it  had  been  pronounced 
on  the  case  before  the  Court.     *'  Covenants  being  intended  for 
the  benefit  of  the  party  conveying,  let  us  see  how  this  defendant 
has  protected  himself.    He  has  expressly  told  us  in  one  part  of 
the  deed  that  he  means  to  covenant  against  his  own  acts ;  and 
are  we  to  say,  that  he  has  in  the  same  breath  covenanted  against 
the  acts  of  all  the  world  ?    This  would  be  highly  inconsistent. 
If  the  Court  is  driven  to  say  that  these  two  covenants  must  stand 
together,  they  must  do  so  by  pronouncing  judgment  on  the  words 
of  this  particular  clause,  and  shutting  their  eyes  against  all  the 
[•649]      other  parts  *of  the  deed."t    When  it  is  kitended  to  make  the 
covenant  general,  it  is  usual  to  covenant,  as  in  Howell  v.  Richards, 
against  acts,  "  by  any  other  person  or  persons  whatsoever."   The 
cases  of  Gainaford  v.  Oriffith,  and  the  distinction  there  taken 
between  that  case  and  Broughton  v.  Conway,  together  with  the 
case  of  Peles  and  Jervie8,\  and  indeed  all  the  prior  cases,  were 
discussed  in  Browning  v.  Wright.     That  case  has  never  been 
shaken,  but  has  often  been  recognized.     In  Howell  v.  Richardsii 
is  recognized  by  Lord  Ellenbobough  as  a  case  ''  in  which  almost 
all  the  cases  are  collected  and  considered : "  and  in  Barton  v. 
Fitzgerald,  Mr.  Justice  Bayley  recognizes  the  doctrine  laid  down 
by  the  Court  in  Browning  v.  Wright,  and,  having  distinguished 
it  from  the  case  then  before  the  Court,  says,  **  there  was,  there- 
fore, a  clear  intent  apparent  in  that  case,  to  restrain  the  general 
words  relied  on."     I  cannot  distinguish  this  case  in  principle 
from  that  of  Browning  v.  Wright,  and  am  of  opinion  that  the 
defendant  is  entitled  to  judgment. 

t  fl  R.  R.  531  (2  Bos.  ft  P.  26).  •  J  Dyer,  240,  margin. 
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Pabe,  J. :  PooBD 

V. 

On  the  mere  reading  of  this  covenant,  connected  as  it  is  by      Wilsok. 
the  words  ''  and  that,"  with  what  precedes  it,  common  sense 
vroold  require  that  it  should  be  construed  as  a  qualified  covenant. 
But  when  to  this  obvious  construction  is  added  the  authority  of 
Browning  v.  Wright,  the  case  becomes  clear  beyond  all  doubt. 

BUBBOUOH,  J. : 

The  words  in  this  case  following  in  one  connected  series  prevent 

the  possibility  of  misconstruction.    I  have  carefully  perused  the 

case  of  Browning  v.  Wright.   The  only  shade  of  difference  between 

the  cases  is,  that  here  there  is  an  assignment  of  a  lease,  whereas 

there  the  conveyance  was  in  fee:  with  that  *modification  the      [•560] 

case  is  the  same  as  the  present,  and  is  in  my  opinion  precisely 

in  point. 

Judgment  for  the  defendant. 


VANSANDAXJ  v.  CORSBIE  and  Another.  isis. 

(8  Taunt.  650—566 ;  2  Moore,  602.)  Nov^i. 

[This  case  came  to  the  King's  Bench  in  error,  where  the  judg- 
ment of  the  Common  Pleas  was  affirmed.  The  case  in  error  is 
reported  in  8  B.  &  Aid.  18,  and  will  be  reported  in  22  B.  B. — 
RC] 
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y^\^  ALLEN  V.  WALDEGRAVE. 


[566] 


(6  Taunt.  666—576 ;  S.  0.  2  Moore,  621.) 

An  Act  of  Parliamentf  empowered  jnstioee  in  Quarter  Session  assembled* 
or  at  any  adjournment  of  the  same,  to  build,  or  order  to  be  built,  a 
bridge,  and  enacted  that  they  might  contract  for  the  building  of  the 
same ;  and  that  eyery  contractor  for  such  work  should  give  sufficient 
security  for  the  due  performance  of  his  contract  to  the  derk  of  the  peace; 
and  that  the  said  justices  at  any  general  Quarter  Session,  or  adjournment 
of  the  same,  might  appoint  such  of  the  justices  as  they  should  think  fit 
to  superintend  the  building,  &c.  The  expenses  were  to  be  provided  for 
out  of  the  county  rate;  and  it  was  enacted  that,  in  all  actions  or 
proceedings  at  law,  the  said  justices  might  sue  or  be  sued  in  the  name 
of  the  derk  of  the  peace ;  and  that  no  action  should  abate  by  the  death 
of  any  such  clerk,  but  that  the  derk  of  the  peace  for  the  time  being 
should  always  be  deemed  the  plaintiff,  Ac,  defendant,  or  respondent,  in 
all  such  actions,  Ac,  or  proceedings  at  law  respectively ;  and  it  was 
provided  that  every  such  derk  of  the  peace  should  be  reimbursed  all 
damages,  ftc,  and  expenses  whidi  he  raihould  have  paid,  or  be  subject  or 
liable  to  an  account  thereof,  out  of  the  money  to  be  raised  by  virtue  of 
the  Act.  The  plaintiff  covenanted  with  the  defendants,  who  were  the 
superintending  justices,  and  were  described  in  the  indenture  as  the 
major  part  of  the  justices  assembled  at  the  general  Quarter  Sessions,  to 
build  the  bridge;  and  the  defendants  covenanted  that  they,  or  the 
treasurer  for  the  county,  should  pay  him  a  certain  sum  by  instalments. 
The  plaintiff  having  declared  in  covenant  against  the  defendants  for  the 
non-payment  of  two  instalments :  Held,  that  the  defendants  were  not 
liable ;  and  that  the  remedy  given  by  the  statute  was  against  the  derk 
of  the  peace. 

When  a  person  engages  on  behalf  of  the  public,  and  in  performance 
of  a  public  duty,  that  person  is  not  personally  liable  in  an  action  on  the 
contract,  per  Dallas,  Oh.  J. 

Covenant,  venue  London.  The  action  was  brought  on  cer- 
tain articles  of  agreement  under  seal,  entered  into  and  made 
between  the  plaintiff  of  the  one  part,  and  the  defendants,  and 
Lord  St.  John,  whom  the  defendants  had  survived,  of  the  other 
part ;  the  defendants  and  Lord  St.  John  being  therein  described 
as  the  major  part  of  the  justices  of  the  peace,  acting  in  and  for 
the  county  of  Bedford,  assembled  at  the  general  Quarter  Sessions 
of  the  peace  for  the  county  of  Bedford,  held  by  adjournment 
as  therein  mentioned ;  whereby,  (after  reciting  that  the  justices 
of  the  peace  acting  for  the  said  county  of  Bedford  by  virtue  of 
the  directions,  powers,  and  authorities  given  to  and  vested  in 

t  See  post,  663,  note. 
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them  by  an  Act  passed  in  the  then  last  session  of  Parliament, 
intituled  *"An  Act  for  rebuilding  Tempsford  bridge,  in  the 
county  of  Bedford,"  having  determined  on  erecting  a  substantial 
stone  bridge  across  the  river  Ouse,  at  Tempsford  aforesaid,  did 
cause  public  notice  to  be  given,  that  plans,  specifications,  esti- 
mates, and  proposals  for  building  such  bridge,  would  be  received 
at  the  office  of  the  clerk  of  the  peace,  on  or  before  the  5th  day  of 
July  then  last ;  and  that  it  was  by  the  same  notice  desired,  that 
the  persons  delivering  in  such  plans,  &c.  would  state  the  terms 
upon  which  they  would  be  willing  to  contract  for  performing 
the  works ;  and  reciting  that  the  said  justices  having  attentively 
examined  and  considered  the  various  plans,  &c.  delivered,  did 
approve  the  designs,  plans,  and  specifications  delivered  in,  and 
signed  by  J.  S.  architect ;  and  did  also  approve  of  the  proposal 
of  the  plaintiff  for  building  a  bridge  and  flood  bridges,  and 
making  a  road  or  causeway  to  the  same,  according  to  the 
designs,  plans,  and  specifications  of  J.  S.  for  the  sum  of  9,5502. ; 
and  that  the  said  justices  being  satisfied  that  the  said  proposal 
was  at  the  most  reasonable  rate,  did  resolve  upon  entering  into 
a  contract  with  the  plaintiff  for  the  performance  of  the  said  works 
accordingly) ;  it  was  witnessed  that  the  plaintiff,  in  consideration 
of  the  premises,  and  of  the  covenants  and  agreements  therein- 
after mentioned  on  the  part  and  behalf  of  the  said  justices,  did 
covenant  with  them,  that  he  would,  on  or  before  the  6th 
November,  1818,  erect  a  substantial  new  bridge  of  three  arches 
over  the  river  Ouse,  in  the  parishes  of  Tempsford  and  Roxton, 
in  the  county  of  Bedford ;  and  also  two  flood  bridges  of  seven 
arches  each,  in  the  meadows  on  each  side  of  the  river ;  and  also 
make  approaches  and  roads  to  connect  the  bridges  so  to  be 
erected  across  the  river  at  each  end  thereof  and  the  said  flood 
bridges  with  the  turnpike  road,  called  the  Great  North  Boad,  and 
in  manner  specified  in  the  schedule  thereinafter  referred  to,  cor- 
responding *with  four  designs  delivered  in,  and  signed  by  J.  S. 
and  also  signed  by  the  plaintiff,  and  that  with  the  best  materials 
of  the  different  sorts  and  kinds  suitable,  proper,  and  necessary 
for  the  purpose,  to  the  satisfaction  of  the  justices  of  the  peace 
of  the  said  county  of  Bedford,  and  their  surveyor ;  also,  that  in 
case  any  additional  or  extra  works,  or  alterations,  to  or  from  the 
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allxk  Baid  designs,  plans,  schedule,  or  particular,  should  by  the  said 
Waldb-  justices,  or  their  surveyor,  be  thought  necessary  to  be  made  or 
OEATE.  ^Qj^^  during  the  course  of  the  erecting  or  carrying  on  any  of  the 
said  works,  then  the  same  additional  or  extra  works,  or  altera- 
tions, should  be  made ;  and  such  additional  or  extra  works,  or 
alterations,  should  not  in  any  wise  do  away,  affect,  or  vitiate  the 
present  contract  or  agreement;  but  particulars  in  writing  of 
such  additional  or  extra  works,  or  alterations,  should  be  delivered 
by  the  said  justices  or  their  surveyor  to  the  plaintiff,  previously 
to  the  doing  thereof ;  and  he,  the  plaintiff,  would  perform  such 
additional  or  extra  works,  or  alterations  accordingly.  And  it  was 
agreed,  that  the  plaintiff  should  be  paid  for  such  additional  works 
or  alterations,  after  such  rate  as  should  be  fixed  and  determined 
by  the  surveyor  of  the  justices  for  the  time  being,  and  which 
should  be  binding  upon  all  the  parties  thereto.  And  Lord 
St.  John  and  the  defendants  thereby  covenanted  with  the  plaintiff, 
that  the  justices  of  the  said  county  of  Bedford,  or  the  treasurer 
of  the  county  for  the  time  being,  should  pay,  or  cause  to  be  paid, 
to  the  plaintiff,  for  the  said  intended  works,  9,5502.,  subject  to 
addition  in  manner  aforesaid,  in  the  several  proportions  and  on 
the  several  days  and  times  thereinafter  mentioned  for  payment 
thereof,  viz.  by  eleven  instalments ;  and  also,  that  the  justices 
should  purchase  such  land  or  ground  within  the  limits  expressed 
by  the  said  Act  of  Parliament,  or  any  other  Act  of  Parliament 
then  in  force  relating  to  the  building  county  bridges,  as  should 
r  •669  ]  be  *nece8sary  for  building,  forming,  and  completing  the  said  in- 
tended bridge,  flood  bridges,  approaches,  and  roads,  according 
to  the  said  designs  or  plans,  schedule  or  particular ;  and  that  it 
should  be  lawful  for  the  plaintiff  to  enter  upon  the  land  to  be 
purchased,  and  thereon  to  execute  the  intended  works ;  and  that 
it  should  be  lawful  for  the  plaintiff,  his  workmen  and  servants  to 
have,  use,  and  execute  all  and  every  the  powers  and  authorities 
given  by  the  said  first-mentioned  Act  of  Parliament,  or  any  other 
Act  of  Parliament  then  in  force,  to  justices  of  the  peace,  or  any 
surveyor  of  county  bridges  in  England,  or  any  bridgemaster,  or 
any  person  or  persons  who  might  be  under  contract  for  the  re- 
building or  repairing  of  any  public  bridge,  built  or  repaired  at 
the  expense  of  the  inhabitants  of  any  county,  to  search  for,  work, 
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digi  get>  and  carry  away  any  stone,  gravel,  sand,  or  other 
materials  for  the  works  thereinbefore  mentioned,  which  should 
be  necessary  for  building  the  bridge  in  such  manner  as  is  directed 
by  such  Acts  of  Parliament. 

The  plaintiff  in  the  declaration  stated  the  covenant  on  his  part 
to  erect  the  bridge,  &c. ;  and  the  covenant  on  the  part  of  the 
defendants,  for  the  payment  to  him  of  the  money  for  erecting 
the  same :  and  averred  performance  on  his  part,  and  a  breach 
on  the  part  of  the  defendants  by  making  default  in  the  payment 
of  two  instalments.  The  defendants  craved  oyer  of  the  deed, 
and  demurred  generally,  and  the  plaintiff  joined  in  demurrer.! 


Allbn 

r. 
Waldb- 
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t  The  Act  referred  to  (65  Geo.  in. 
c.  30)  enacted,  that  it  should  be 
lawful  for  the  justices  of  the  peace 
in  and  for  the  county  of  Bedford, 
assembled  at  any  general  quarter 
session  of  the  peace,  to  be  held  in  and 
for  the  said  county  of  Bedford,  or  at 
any  adjournment  of  the  same,  to 
build,  or  order  and  direct  to  be  built, 
a  substantial  new  bridge  across  the 
river  Ouse,  in  such  place  or  situation 
at  or  within  the  distance  of  200  yards 
from  the  place  where  the  bridge, 
called  Tempsford  bridge,  then  stood, 
according  to  'such  designs,  plans, 
and  specifications,  and  in  such  man- 
ner as  they,  the  justices,  should 
approve,  order,  and  direct;  and  to 
contract  for  the  building  such  in- 
tended bridge,  with  a  direction  that 
the  contractor  should  give  sufficient 
security  for  the  due  performance  of 
his  contract  to  the  clerk  of  the  peace. 
Sect.  1. 

And  they  were  enabled,  if  they 
thought  proper,  from  time  to  time,  at 
any  general  quarter  session  of  the 
peace,  or  any  adjournment  thereof, 
to  nominate  and  appoint  such  of  the 
said  justices  as  they  should  think  fit, 
to  superintend  and  manage  the 
building,  erecting,  and  completing  of 
the  said  intended  bridge,  and  other 
works  connected  therewith;  and  to 
determine  how  many  of  such  super- 


intending justices  should  constitute 
a  quorum,  and  be  sufficient  to  act ; 
and  from  time  to  time  to  remove 
such  superintending  justices,  and 
appoint  other  superintending  justices 
in  their  stead.    Sect.  2. 

And  the  powers  of  all  Acts  relating 
to  county  bridges  and  rates  were 
extended  to  this  Act.    Sect.  3. 

And  the  justices  were  enabled,  at 
any  general  quarter  sessions  of  the 
peace,  or  any  adjournment  of  the 
same,  from  time  to  time,  to  cause 
such  sums  of  money  as  they  should 
judge  necessary  for  the  purposes  of 
the  Act,  to  be  raised  in  the  manner 
directed  in  stat.  12  Qeo.  II.  intituled 
an  Act  for  more  easy  assessing,  &c. 
of  county  rates.    Sect.  4. 

And  tiie  justices  were  empowered 
at  any  general  quarter  session  of  the 
peace,  or  at  any  adjournment  of  the 
same,  to  appoint  a  treasurer,  and  one 
or  more  collector  or  collectors  of  the 
tolls,  by  that  Act  granted,  and  a 
surveyor  of  the  bridge  and  the  works 
connected  therewith,  and  such  other 
officers  as  they  should  think  neces- 
sary for  executing  the  powers  and 
authorities  thereby  given.    Sect.  5. 

And  it  was  enacted  that,  in  all 
actions,  causes,  suits,  bills,  plaints, 
indictments,  prosecutions,  trials,  or 
proceedings  at  law,  to  be  held, 
brought,  prosecuted,  or  defended  in 
o  0  2 
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Blosseti  Serjt.  in  support  of  the  demarrer : 

Considering  the  general  object  of  this  Act,  and  other  Acts  in 
pari  materidf  it  cannot  be  contended  that  these  justices  *are 
personally  liable  to  the  defendants.  The  action  ought  not  to 
have  been  brought  against  them  individually,  but  against  the 
clerk  of  the  peace  of  the  county,  the  person  who  is  directed  by 
the  Act  to  be  the  plaintiff  and  defendant  in  all  actions  arising 
thereon.  By  the  first  section  of  the  Act,  the  magistrates  are 
authorised  to  contract ;  and  the  contractor  is  directed  to  give 
security  for  the  performance  of  his  contract,  not  to  the  justices, 
but  to  the  clerk  of  the  peace.  If  the  Act  contemplated  that  the 
justices  and  not  the  clerk  of  the  peace  were  to  be  sued,  why  does 
it  not  direct  that  the  contractor's  security  should  be  given  to 
them,  rather  than  to  the  clerk  of  the  peace?  The  expense  of 
building  is  charged,  by  the  fourth  section,  on  the  county  rate. 

The  CouBT  interposing,  called  on  Copley ,  Serjt  to  support  the 
declaration. 


pursuance  of  that  Act,  the  said 
justices  might  sue,  and  be  sued  in 
the  name  of  the  clerk  of  the  peace  for 
the  said  county  of  Bedford  for  the 
time  being ;  and  that  no  action  or 
proceeding  should  abate  or  be  dis- 
continued by  the  death  or  removal  of 
any  such  clerk  of  the  peace ;  but  that 
the  clerk  of  the  peace  for  the  said 
county  for  the  time  being  should 
always  be  deemed  the  plaintiff, 
prosecutor,  informant,  appellant, 
defendant,  or  respondent  in  any  such 
action,  cause,  suiti  bill,  plaint,  in- 
dictment, prosecution,  trial,  or  other 
proceeding,  as  the  case  should  be; 
and  that  in  all  such  actions,  causes, 
suits,  bills,  plaints,  indictments, 
prosecutions,  trials,  or  proceedings 
at  law,  it  should  be  sufficient,  to  lay, 
charge,  and  state  generally,  the 
article  or  articles,  thing  or  things, 
for  or  in  respect  of  which  any  such 
action,  cause,  suit,  bill,  plaint,  indict- 
ment, prosecution,  trial,  or  proceed- 
ing should  be  brought,  preferred,  or 
proceeded  in,  to  be  the  property  of 


the  said  clerk  of  the  peace  for  the 
time  being,  under  the  style  and 
description  of  the  clerk  of  the  peace 
for  the  county  of  Bedford;  and  it 
was  provided  that  every  such  clerk 
of  the  peace  should  be  reimbursed  all 
such  damages,  costs,  charges,  and 
expenses  as  he  should  have  paid,  or 
be  subject  or  liable  to  on  account 
thereof,  out  of  the  money  arising  b\ 
virtue  of  that  Act.    Sect.  9. 

Note. — By  the  41st  section,  after 
the  usual  provision  that  no  action 
should  be  commenced  against  any 
person  for  any  thing  done  in  pursu- 
ance of  that  Act  until  one  month's 
notice,  or  after  satisfaction  tendered, 
nor  after  three  calendar  months  next 
after  the  fact  committed,  it  was 
enacted,  that  every  such  action 
should  be  brought,  laid,  and  tried  in 
the  county  of  Bedford,  and  not 
elsewhere.  The  defendants  objected 
to  the  venue  as  laid;  but  the  case 
was  argued  only  on  the  broad  ground 
of  the  liability  of  the  defendants. 
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Copley,  contra.     ♦     ♦     * 

Dallas,  Ch.  J. : 

The  only  question  in  this  case  is,  whether  this  action  ought 
to  have  been  brought  against  the  defendants,  selected  out  of  the 
general  body  of  *justices  of  the  peace  for  the  county  of  Bedford, 
or  against  the  clerk  of  the  peace  for  that  county.  If  the  action 
had  been  brought  against  the  clerk  of  the  peace,  not  a  shadow 
of  doubt  could  have  been  raised  that  such  action  would  have 
well  lain.  The  plaintiff,  by  his  selection  of  these  defendants, 
has  thought  fit  to  raise  the  question,  whether  the  actions  may 
not  be  brought  indifferently,  either  against  the  justices  or  against 
the  clerk  of  the  peace.  Now,  upon  common  sense  and  reason, 
as  well  as  the  general  policy  of  the  law,  no  doubt  can  be  enter- 
tained but  that  the  clerk  of  the  peace  is  the  proper  person  to  be 
sued.  Let  us  pause  for  a  moment,  to  look  at  the  facts  of  this 
case.  By  the  first  section  of  the  statute,  power  is  given  to  the 
justices  of  the  peace  for  the  county  of  Bedford,  assembled  at  any 
general  quarter  session,  or  at  any  adjournment  of  the  same,  to 
build  a  bridge ;  and  the  said  justices  are  thereby  authorised  to 
contract  for  the  building  of  the  same.  The  second  section  autho- 
rises the  said  justices  to  nominate  and  appoint  such  of  their 
fellows  as  they  shall  think  fit,  to  superintend  and  manage  the 
building.  These  defendants  are  the  superintending  justices; 
and  it  is  to  be  contended,  that  they,  having  taken  on  themselves 
the  superintendence  of  a  public  work,  are  to  be  selected  from  the 
body  of  the  justices  to  be  sued  in  this  action.  It  is  a  broad 
principle,  as  established  by  Macbeath  v.  Haldimand^  and  Untoin 
V.  WoheleyyX  that  when  a  person  engages  in  a  contract  on  be- 
half of  the  public,  and,  in  performance  of  a  public  duty,  such 
person  shall  not  be  personally  responsible  in  an  action  on  that 
contract.  Now  these  defendants  fall  within  this  principle,  unless 
it  be  narrowed  by  the  words  of  the  Act.  By  the  first  section  the 
contractor  is  to  give  suflBcient  security  for  the  due  performance 
of  his  contract,  not  to  the  justices,  but  *to  the  clerk  of  the  peace. 
By  the  ninth  section,  '^  in  all  actions,  causes,  suits,  bills,  plaints, 

t  1  R.  R.  177  (1  T.  E.  172).  main  point,  Macbeath  v.  Haldimand, 

t  1  T.  E.  674  [following,  on  the      1  E.  E.  177  (1  T.  E.  172)]. 
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indictmentSi  proBecutions,  trials,  or  proceedings  at  law,  to  be  had, 
broaght,  prosecuted,  or  defended,  in  pursuance  of  this  Act,  the 
said  justices  may  sue  and  be  sued  in  the  name  of  the  clerk  of 
the  peace."  Now  this  is  a  proceeding  in  pursuance  of  the  Act ; 
and,  after  reading  these  most  comprehensive  words,  it  is  hardly 
necessary  to  say,  that  they  cannot  be  confined  to  actions,  &c. 
in  the  nature  of  torts.  But  let  us  look  further.  The  section 
then  proceeds,  ''  and  that  no  action  or  proceeding  shall  abate 
or  be  discontinued  by  the  death  or  removal  of  any  such  clerk  of 
the  peace,  but,  that  the  clerk  of  the  peace  for  the  said  county 
for  the  time  being  shall  always  be  deemed  the  plaintiff,  prose- 
cutor, informant,  appellant,  defendant,  or  respondent,  in  any 
such  action,  cause,  suit,  bill,  plaint,  indictment,  prosecution, 
trial,  or  other  proceeding,  as  the  case  shall  be."  But  the  section 
does  not  stop  here ;  it  goes  on  thus — "  Provided  always,  that 
every  such  clerk  of  the  peace  shall  be  reimbursed  all  such 
damages,  costs,  charges,  and  expenses  as  he  shall  have  paid,  or 
be  subject  or  liable  to  on  account  thereof,  out  of  the  money 
arising  by  virtue  of  this  Act ;  "  providing  for  the  repayment  of 
damages,  costs,  and  expenses,  not  to  the  justices,  but  to  the 
clerk  of  the  peace.  Upon  every  principle,  therefore,  of  reason, 
justice,  and  public  policy,  I  am  clearly  of  opinion,  that  this 
action  ought  to  have  been  brought  against  the  clerk  of  the  peace 
and  not  against  these  defendants. 

Park,  J.  concurred. 

BURROUOH,  J. : 

These  defendants  have  acted  under  the  authority  of  an  act  of 
sessions,  and  are  therefore  the  agents  for  the  county  at  large ; 
they  form  a  part  of  the  justices  in  session,  and  it  would  be 
monstrous  to  hold  them,  the  agents  of  a  public  work,  indi- 
vidually ^responsible.  The  Act  of  Parliament  is  plain  in  its 
directions  that  the  clerk  of  the  peace,  to  whom  the  security  is  to 
be  given  by  the  contractor,  and  who  is  to  be  reimbursed  out  of 
the  county  rate,  is  the  party  who  is  to  sue  or  be  sued.  It  would 
be  a  breach  of  all  legal  principle,  public  policy,  and  justice,  to 
hold  that  this  action  is  well  brought  against  these  defendants. 

Judgment  for  the  defendants. 
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FOTHEKGILL  v.  WALTON  and  Another.  isis. 

(8  Taunt.  676—584 ;  S.  0.  2  Moore,  630.)  Nov.l^ 

By  charter-party  between  the  ship-owner  and  freighters,  the  ship-  [  576  ] 
owner  covenanted  to  take  on  board  six  pipes  of  brandy  at  Havre,  and 
therewith  proceed  to  Terciera,  and  there  take  on  board  a  complete  cargo 
of  fruit  or  other  goods,  as  the  freighters  might  think  fit,  and  proceed  to 
London  or  Bristol,  as  might  be  ordered  by  the  freighters,  and  there  make 
a  right  and  true  delivery  of  the  fruit,  &c. ;  and  the  freighters  covenanted 
to  pay  certain  freight  for  the  fruit  and  the  brandy,  the  freight  of 
brandy,  &c.  to  be  taken  out  in  fruit  at  Terciera,  and  guaranteed  the  ship 
a  full  cargo  home:  Held,  that  the  covenant  to  take  the  brandy  to 
Terciera  was  not  a  condition  precedent,  but  a  distinct  and  independent 
covenant.  And,  therefore,  the  owner,  in  an  action  of  covenant  on  the 
charter-party  against  the  freighters  for  not  putting  a  full  cargo  of  fruit 
on  board  at  Terciera,  having  averred  general  performance,  the  declara- 
tion was  held  good  on  demurrer. 

Covenant  on  a  charter-party  of  a&eightment,  dated  28th 
Kovember,  1816,  between  the  plaintiff,  (ship's  husband  of  the 
Elizabeth,)  then  lying  at  the  port  of  Havre  de  Grace,  in  France, 
of  the  one  part,  and  the  defendants,  merchants  and  freighters  of 
the  said  ship,  of  the  other  part ;  whereby  it  was  witnessed,  that 
ihe  plaintiff  had  letten,  and  that  the  defendants  had  hired  and 
taken  the  ship  Elizabeth^  to  freight,  upon  the  terms  and 
<^onditions  thereinafter  mentioned ;  viz.  the  plaintiff  covenanted 
with  the  defendants,  '*  that  the  ship  being  staunch,  &c.  should 
take  on  board  six  pipes  of  brandy  of  good  quality,  with  such 
other  goods  as  the  captain  might  procure  on  freight,  and 
therewith  proceed  with  all  possible  dispatch  to  the  island  of 
Terciera,  and,  either  at  the  said  island,  or  the  island  of  St. 
Michael,  ^as  might  be  ordered  by  the  defendants  or  their  agents,  [  *577  ] 
the  master  to  take,  load,  and  receive  on  board  a  complete  cargo 
of  green  fruit  in  boxes,  or  such  other  lawful  goods  and 
merchandize,  as  the  defendants  or  their  agents  might  think  fit 
to  send  alongside,  not  exceeding  what  he  could  reasonably  stow 
and  carry  over  and  above  her  tackle,  &c. ;  and  being  so  loaded 
and  dispatched,  the  said  master  should  immediately  depart  with 
the  ship  and  cargo  on  board,  and  proceed  with  all  possible 
dispatch  into  that  port  of  London  or  into  the  port  of  Bristol,  as 
might  be  ordered  by  the  defendants  or  their  agents ;  and  at  such 
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FoTHSBoiLL  ordered  port  or  place  of  discharge,  after  giving  dae  notice, 
Waltok.  Bhoold  make  a  right  and  true  delivery  of  all  the  fruit,  or  other 
lawful  goods  or  merchandize,  thus  to  be  loaded  on  board  her,, 
agreeably  to  bill  or  bills  of  lading  that  might  be  regularly  signed 
for  the  same,  (the  act  of  God,  &c.  &c.  excepted.)  And  the 
plaintiff  also  covenanted,  promised,  and  agreed  with  the 
defendants,  that  for  and  during  her  homeward  bound  voyage, 
the  said  ship  should  be  ballasted  with  stones  or  shingles,  and 
not  with  sand,  and  the  boxes  to  be  stowed  according  to  custom  ; 
and  also,  that  the  said  ship  should,  on  her  homeward  voyage,  if 
required,  call  at  Falmouth  for  the  purpose  of  receiving  orders 
from  the  defendants  or  their  agents ;  and  furthermore,  that  for 
the  purpose  of  loading  the  ship  at  the  island  of  Terciera  or  the 
island  of  St.  Michael,  and  discharging  at  her  ordered  port  of 
discharge,  the  ship  should  stay  and  lie  25  running  days  in  the 
whole,  if  required ;  the  said  running  days  to  conmience 
immediately  on  arrival  in  a  proper  place  to  discharge  and  receive 
her  cargo.  In  consideration  of  the  completion  of  the  said 
voyage,  the  defendants  or  their  agents  agreed  to  pay,  or  cause  to 
be  paid  to  the  plaintiff,  his  executors,  &c.  the  sum  of  61.  for  every 
[  *678  ]  ton  of  twenty  boxes,  London  size,  or  any  quantity  *less  than  a 
ton,  together  with  ten  guineas  gratuity  to  the  captain,  and  five 
guineas  more  in  case  of  completing  the  passage  from  the  island 
in  which  he  received  his  cargo,  in  less  than  18  days,  and  average 
according  to  the  custom  of  the  sea,  should  any  accrue ;  provided 
that  it  should  be  lawful  for  the  defendants  or  their  agents  to 
keep  the  ship  on  demurrage  10  running  days,  at  the  rate  of  four 
guineas  a  day,  to  be  paid  day  by  day  as  the  same  might  grow 
due.  The  plaintiff  engaged  to  ship,  or  cause  to  be  shipped, 
at  the  aforesaid  port  of  Havre  de  Grace,  the  aforesaid  six  pipes 
of  brandy  at  the  regular  shipping  price  of  the  day;  the 
defendants  or  their  agents  agreed  to  pay  freight  on  the  said 
brandy  at  and  after  the  rate  of  4Z.  sterling  per  ton,  together  with 
all  brokerage,  insurances,  commissions,  and  expenses  of  the 
same,  and  to  pay  all  port  charges  at  Havre  and  Terciera,  and 
differences  arising  between  taking  ballast  and  a  full  cargo :  and 
also  to  pay  all  duties  and  expenses  on  the  brandy  at  Terciera. 
The  vessel  to  have  the  liberty  of  taking  any  cargo  that  might 
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present  itself  for  Terciera  or  the  neighbouring  islands,  the  ForHKBcuLL 

freight  of  brandy,  together  with  the  amount  of  same  insurance,     waltoh. 

&c.  to  be  taken  out  in  fruit,  if  at  Terciera,  in  all  January,  at  10a. 

per  box  free  on  board,  if  after  that  time  at  Terciera,  at  the 

shipping  market  price;  if  the  vessel  should  load  at  St.  Michael's, 

the  price  to  be  at  the  shipping  market  price  of  the  day  of  putting 

the  same  on  board.    The  defendants  or  their  agents  in  that  case 

to  pay  a  proportion  of  port  charges,  according  to  their  proportion 

of  cargo.    The  defendants  or  their  agents  also  agreed  to  advance 

money  at  Terciera  to  the  captain  for  the  ship's  use;  and  the 

defendants  guaranteed  that  the  ship  should  have  a  full  and 

complete  cargo  home.    If  the  ship  should  have  taken  at  the 

port  where  she  then  lay,  any  part  of  a  cargo  for  London  or  any 

port  of  Great  Britain,  ♦the  vessel  to  be  allowed  to  go  to  such      [  *679  J 

port  or  place  to  deliver  the  same,  and  from  thence  to  the 

aforesaid  island,  without  detriment  to  that  charter-party ;  and 

for  the  true  performance  of    all  and   singular    the    articles, 

covenants,  and  agreements  therein  contained,  and  every  part 

thereof,  the  said  contracting  parties  bound  themselves,  their 

respective  heirs,  administrators,  &c. ;  the  owner,  his  said  ship 

with  her  freight,  &c. ;  and  the  defendants,   their  goods  and 

merchandizes  so  to  be  loaded  on  board  the  said  ship,  in  the  sum 

of  500Z.,  &c.  &c." 

The  plaintiff  having  in  the  declaration  set  forth  the  charter- 
party,  averred  general  performance  on  his  part ;  and  that  the 
master,  with  the  ship,  on  the  10th  February,  1817,  proceeded  to 
Terciera,  according  to  the  meaning  and  effect  of  the  charter- 
party  ;  and,  on  the  Ist  of  April,  1817,  arrived  there,  and  was 
then  ready  and  willing  to  receive  on  board  the  ship  a  full  and 
complete  cargo  of  green  fruit,  either  at  Terciera  or  St.  Michaers, 
as  might  be  ordered  by  the  defendants  or  their  agents,  according 
to  the  true  intent,  &c.  of  that  charter-party ;  and  that  he  was 
ready  and  willing  to  have  performed  all  things  in  the  same,  on 
his  part  to  be  done  and  performed  according  to  the  true  intent, 
&c.  of  the  same ;  and  then  averred  for  breach,  that  the 
defendants  did  not,  nor  would,  either  at  the  said  island  of 
Terciera,  or  at  the  island  of  St.  Michael,  load  or  put  on  board 
the  ship  a  full  and  complete  cargo,  according  to  the  meaning 
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FoTHBBaiLx.   and  effect  of  that  charter-party,  or  any  cargo,  or  part  of  a  cargo 
Walton,      whatever. 

The  defendants  craved  oyer  of  the  charter-party,  which  being 
set  forth  as  above  stated,  they  demurred  generally ;  and  the 
plaintiff  joined  in  demurrer. 

Lem,  Serjt.  in  support  of  the  demurrer  : 

It  is  not  sufficient  for  the  plaintiff  to  aver  performance 
f  *5^  ]  generally.  The  specific  performance  of  that  which  he  was  *to 
perform  as  a  condition  precedent,  viz.  the  shipping  of  the  pipes 
of  brandy  at  Havre,  ought  to  have  been  averred,  Ughtred's  case.t 
A  simple  contract  to  bring  fruit,  absolutely,  and  at  all  events  to 
this  country,  was  never  contemplated  by  the  parties;  but  the 
defendants  agreed,  that,  on  being  furnished  with  brandy  by  the 
plaintiff  ai;  the  port  of  Havre,  they  would,  on  their  arrival  at 
Terciera  or  St.  Michael,  take  in  a  cargo  of  fruit.  If  the  ship 
had  taken  out  the  cargo  of  brandy,  the  defendants  would  have 
had  it  in  their  power  to  return  with  the  fruit.  The  ship  returned 
empty,  because  the  plaintiff  neglected  to  ship  the  lading,  which 
would  have  been  bartered  by  the  defendants  for  fruit,  had  such 
lading  been  shipped.  The  answer,  therefore,  to  the  plaintiff's 
averment,  that  the  defendants  would  not  furnish  the  cargo  of 
fruit  at  Terciera,  is,  that  the  plaintiff  by  neglecting  to  ship  the 
outward  cargo  at  Havre,  prevented  them  from  doing  so. 

(Dallas,  Gh.  J. :  If  the  plaintiff  had  omitted  wilfully  to  get 
more  than  five  pipes  of  brandy  when  he  might  have  procured  all 
the  six,  would  that  have  discharged  the  plaintiff?) 

The  plaintiff  must,  in  that  case,   have  averred,  that  he  could 
not  get  any  more  brandy. 

(BuRRouoH,  J. :  In  the  case  of  Siorer  v.  Gordon^l  the  outward 
bound  cargo  was  never  delivered.) 

Vaughan,  Serjt.  contra : 
In  Storer  v.  Gordon,  though  the  covenant  on  the  part  of  the 
t'7  Ck).  Bep.  9  a.  t  16  E.  B.  499  (3  M.  &  S.  308). 
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ship  owner  was  to  proceed  to  Naples,  and  there  to  deliver  the  Fotheboill 
outward  cargo,  and  having  so  done,  to  receive  on  board  a  return  waltoh. 
cargo,  it  was  held,  that  the  delivery  of  the  outward  cargo  was  not 
a  condition  precedent  to  the  providing  of  a  return  cargo.  The 
argument  for  the  plaintiff  does  not  require  that  the  case  in  Coke, 
cited  on  the  other  side,  should  be  impugned.  *The  supposition,  [  *58i  ] 
that  want  of  goods  in  the  market  would  excuse  this  condition 
precedent,  if  it  exists,  is  totally  without  foundation.  The 
inconvenience  attending  a  condition  precedent  would  form  no 
reason  for  the  nonperformance  of  it.  If  such  a  condition  here 
exists,  the  plaintiff  is  bound  to  perform  it ;  but  the  question  as  to 
conditions  precedent  does  not  depend  on  the  order  of  the 
covenants,  but  upon  the  good  sense  of  the  whole  agreement.  If 
the  plaintiff  had  put  on  board  five  pipes  of  brandy,  and  they  had 
been  accepted,  and  if  a  cargo  of  fruit  had  been  brought  back,  the 
contract  of  the  plaintiff  would  not  have  been  fulfilled,  and  he 
must  have  lost  his  freight,  supposing  the  shipping  of  the  brandy 
to  be  a  condition  precedent.  The  outward  cargo  may  be  intended 
as  the  fund  to  procure  the  homeward  cargo ;  but  it  by  no  means 
follows,  that  it  must  be  so ;  and,  in  very  many  instances,  this 
homeward  cargo  is  procured  and  in  readiness  to  ship  before  the 
outward  cargo  arrives.  The  delivery  of  the  outward  bound  cargo 
cannot,  therefore,  be  considered  as  a  condition  precedent.!  In 
Boone  v.  Eyre,l  which  is  recognised  in  the  Duke  of  St.  AWan's  v. 
Shore,^  and,  subsequently,  in  Campbell  v.  Jone8,\\  Lord  Mans- 
field lays  down  the  distinction  as  clear,  that  where  mutual 
covenants  go  to  the  whole  of  the  consideration  on  both  sides, 
they  are  mutual  conditions,  the  one  precedent  to  the  other.  But 
where  they  go  only  to  a  part,  where  a  breach  may  be  paid  for  in 
damages,  then  the  defendant  has  a  remedy  on  his  covenant,  and 
shall  not  plead  it  as  a  condition  precedent.  So  here,  the  remedy 
should  have  been  by  a  cross-action. 

Lens  in  reply,  said,  that  he  did  not  question  the  law  as  laid       [  582 ; 
down  in  the  cases  cited  on  the  other  side,  but  in  Storer  v.  Gordon, 

t  Per    Ellbwborough,    Ch.    J.  See  also  2  W.  Bl.  1312. 

Storer  y.  Gordon,  15  E.  R.  502  (3  M.  §  1  H.  Bl.  270. 

4&  S.  322).  II  3  E.  E.  263  (6  T.  E.  570). 

t  2  E.  E.  768  (1  H.  Bl.  273  n). 
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FoTBBBoiLL   the  homeward  voyage  was  perfectly  unconnected  with  the  out- 

Walton,     ward  voyage,  whereas  his  argument  was,  that  in  the  case  before 

the  Court,  the  return  voyage  was  a  branch  of  the  outward 

voyage :  he  admitted  that  if  the  homeward  voyage  did  not  grow 

out  of  the  outward  voyage,  the  defendants  must  fail. 

Dallas,  Ch.  J. : 

The  only  question  here,  is  whether  the  shipping  of  the  six 
pipes  of  brandy  at  Havre  de  Grace,  and  the  delivery  of  them  at 
Terciera,  is  a  condition  precedent.  The  plaintiff  agrees  to  take 
out  the  six  pipes,  deliver  them  there,  and  take  in  fruit.  Now 
does,  or  does  not  this  go  to  the  whole  of  the  consideration  ?  doea 
it  form  a  consideration  precedent,  or  are  the  covenants  distinct 
and  independent?  If  the  plaintiff's  covenant  be  a  condition 
precedent,  he  cannot  recover ;  if  the  covenants  be  distinct  and 
independent,  the  defendants  must  resort  to  their  action  on  the 
plaintiff's  distinct  and  independent  covenant.  The  argument  for 
the  defendants  goes  this  length,  that  the  plaintiff  was  bound  to 
take  on  board  the  whole,  that  his  covenant  formed  a  condition 
precedent,  and  that  the  omission  of  shipping  one  pipe  of  brandy 
would  have  been  a  breach  of  the  condition.  The  language  of 
Lord  Mansfield  in  the  case  of  Boone  v.  Eyre,  is  applicable  to 
this  argument :  "  If  this  plea,"  viz.  that  the  plaintiff  was  not  at 
the  time  of  making  the  deed  legally  possessed  of  the  negroes  on 
the  plantation,  **  were  to  be  allowed,  any  one  negro  not  being  the 
property  of  the  plaintiff,  would  bar  the  action."  The  doctrine 
laid  down  in  that  case  is,  that  "  where  mutual  covenants  go  to 
[  *583  ]  the  whole  consideration  on  both  sides,  ^they  are  mutual 
covenants,  the  one  precedent  to  the  other.  But  where  they  go 
only  to  a  part,  where  a  breach  may  be  paid  for  in  damages,  then 
the  defendant  has  a  remedy  on  his  covenant,  and  shall  not  plead 
it  as  a  condition  precedent."  Now,  here,  the  covenant  goes 
only  to  a  part  of  the  consideration  ;  the  breach  of  it  may  be  paid 
for  in  damages ;  and  the  remedy  of  the  defendants  is,  therefore, 
by  action.  The  doctrine  in  Boone  v.  Eyre,  on  which  this  last 
proposition  is  founded,  has  all  the  weight  which  some  of  the 
greatest  names  in  Westminster  Hall  can  give  it.  That  doctrine 
was  laid  down  by  Lord  Mansfield,  it  was  next  recognised  by 
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Lord  Loughborough,  and  formed  the  ground  of  the  determination  fothbrgill 

of  the  Court  of  Common  Pleas,  in  the  case  of  the  Duke  of  St.     walton. 

Alhan's  v.  Shore;  it  was  then  sanctioned  by  Lord  Kenyon  and 

the  rest  of  the  Court  of  King's  Bench,  in  the  case  of  Campbell  v. 

Jones ;  and  was  afterwards  eulogized  by  Lord  Ellenborough  in 

delivering  the  judgment  of  the  Court,  in  Havelock  v.  GeddesA 

But  if  more  authority  be  required,  we  have  the  case  of  Storer  v. 

Gordon ;  a  case  much  stronger  than  this ;  for  there  the  words 

**  having  so  done  "  were  immediately  consequent  on  the  covenant 

for  the  right  and  true  delivery  of  the  outward  cargo.    I  am  of 

opinion,  that  the  covenant  in  this  case  to  ship  the  brandy  was 

not  a  condition    precedent,   but  a  distinct    and    independent 

covenant. 

Park,  J. : 

The  case  of  Boone  v.  Eyre,  to  the  doctrine  of  which  we  now 
adhere,  much  resembles  the  case  at  present  before  the  Court.  In 
Glazehrook  v.  Woodrow,t  though  the  decision  was  that  the 
covenants  were  dependent,  the  distinctions  between  dependent 
and  independent  covenants  are  well  taken  by  Lawrence  and  Le 
*BiiANc,  Js.  in  commenting  on  the  case  of  Boone  v.  Eyre.  In  [  'ss^  ] 
Ritchie  V.  Atkinson,^  it  was  agreed  that  a  complete  cargo  should 
be  delivered  on  being  paid  freight ;  the  master  brought  only  a 
short  cargo,  yet,  there  it  was  held,  that  the  master  might  recover 
freight  for  a  short  cargo  at  the  stipulated  rate ;  the  freighter  having 
his  remedy  in  damages  for  the  short  cargo  against  the  master  on 
his  distinct  independent  covenant. 

BURROUGH,  J. : 

Storer  v.  Gordon,  which  was  decided  after  the  other  cases,  and 
which  recognizes  them  all,  applies  in  all  its  parts  to  this  case. 

Judgment  for  the  plaintiff. 


t  10  E.  R.  380,  387  (10  East,  555,  J  4  R.  R.  700  (8  T.  R. 

564).  §  10  R.  R.  307  (10  East,  295). 
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1818.  Ex  PARTE  ST.  GEORGKt 

^^'^^'  (8  Taunt.  690—691 ;  S.  C.  2  Moore,  652.) 

[  680  J  j^  rent-charge,  payable  to  a  feme  covert  for  her  life,  was  sold  for  a 

valuable  consideration  by  herself  and  her  husband,  who  received  the 
purehase-money,  and  both  executed  a  deed  of  conveyance.  The 
husband  was  separated  frem  the  wife,  who  was  ignorant  where  he  was 
to  be  found,  although  she  had  made  diligent  search  for  him.  On  an 
application  that  the  wife  might  be  allowed  to  levy  a  fine  of  the  rent- 
oharge  without  her  husband,  the  Court  refused  to  interfere. 

HuLLOCK^  Serjt.  moved  that  Mrs.  St.  George  might  be  allowed 
to  levy  a  fine  of  a  rent-charge  without  her  husband,  to  enure  ta 
the  use  of  Andrew  Haddocks,  his  heirs  and  assigns.  By  her 
marriage  settlement,  dated  1792,  on  her  marriage  with  Thomas 
Maddocks,  lands  were  granted  to  trustees,  charged  with  a  yearly 
rent-charge  of  701.  to  her  use  for  life,  after  her  husband's 
decease,  in  lieu  of  dower.  By  subsequent  indentures,  Thomas 
Maddocks,  by  virtue  of  a  power  contained  in  the  marriage 
settlement,  appointed  other  lands  in  lieu  of  those  charged  in  the 
marriage  settlement,  and  exonerated  the  lands  charged  thereby. 
Thomas  Maddocks  died,  leaving  Andrew  Maddocks  his  heir  to 
the  estates  thus  made  subject  to  the  rent-charge.  After  the 
death  of  Thomas  Maddocks,  the  widow  married  George  St. 
George ;  and  they,  by  deed  executed  by  both,  and  in  which  there 
was  a  covenant  for  further  assurance,  assigned  the  rent-charge 
for  a  valuable  consideration.  She  had  been  requested  by 
Andrew  Maddocks,  who  had  contracted  with  the  assignees  of  the 
rent-charge,  for  the  sale  and  release  thereof  to  him,  to  levy  a 
fine  9ur  concessit  of  the  same.  This  she  was  ready  and  willing  to 
do ;  but  her  husband,  St.  George,  was  separated  from  her,  and 
though  diligent  search  had  been  made,  she  had  been  unable  to 
find  him,  in  order  to  obtain  his  consent  and  concurrence  with 
her  in  levying  the  fine. 

HvUock  urged  that  the  husband  had  by  the  deed  assigned 
all  his  interest,  and  that  the  fine  was  only  necessary  to  pass  the 

t  This  case  seems  still  applicable      and  Beooyeries  Act  (3  &  4  Will.  IV. 
to  a  case  whore  the  wife  applies  to      c.  74). — "R.  0. 
the  Court  under  s.  91  of  tiie  Fines 
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wife's  interest  in  case  of  her  surviving  him ;  and  in  support  of     Ex  parte 
his  application,  cited  *Moreau's  case,t   and  Stead  v.  Izard,t 


admitting,  however,  that  in  Ex  parte  Abney,^  the  Court  refused 
to  interfere. 

Dallas,  Ch.  J. : 

In  the  words  of  Mansfield,  Ch.  J.  in  Ex  parte  Abney,  "  Act 
as  you  shall  be  advised ;  but  the  Court  has  nothing  to  do  in  the 
matter." 

Pabk  and  Burrouoh,  Js.  concurred. 

HuUock  took  nothing  by  his  motion. 


[  •591  ] 


PARMENTER  v.   WEBBER.  ||  isis. 

(8  Taunt.  593—596 ;  S.  0.  2  Moore,  656.)  iVar^3. 

The  lessee  of  two  farms  agreed  with  A.  that  he  should  have  them  I  ^^^  ^ 
during  the  leases  for  the  same,  A.  to  remain  tenant  to  the  lessee  during 
the  leases ;  and  at  the  leaving  of  the  farms  A.  was  to  be  paid  for  the 
fallows  and  dung.  A.  took  possession,  and  paid  one  year's  rent  growing 
due  after  the  date  of  the  agreement  to  the  lessee,  who  afterwards 
distrained  for  rent  in  arrear:  Held,  that  this  distress  could  not  be 
supported,  as  the  agreement  operated  as  an  absolute  assignment  of  all 
the  lessee's  interest  in  the  farms. 

Bepleyin  for  taking  the  plaintiff's  goods  and  cattle.  Avow- 
ries: first,  for  a  year's  rent  due  to  the  defendant  from  the 
plaintiff  at  Lady-day,  1816.  Second,  for  42Z.  10«.  the  amount 
of  half  a  year's  rent  due  on  that  day.  Plea  in  bar  to  both,  nan 
tenuit;  and  issue  thereon.  At  the  trial  before  Wood,  B.  at  the 
last  Essex  Assizes,  a  verdict  was  taken  for  the  defendant  on  the 
second  avowry  for  42/.  lOg.  the  value  of  the  goods  distrained, 

t  2  W.  Bl.  1205.  57,  58 ;  38  L.  J.  C.  P.  91,  92 ;  and  see 

X  1  Bos.  &  P.  (N.  B.)  312.  both  cases  cited  in  the  judgment  of 

$  1  Taunt.  37.  Bebtt,   L.   J.  in  Hyde  v.   Wardefi 

II  Beferred  to  as   a   case  settling  (1877)  3  Ex.  Div.  72.  83 ;  47  L.  J. 

the  law  by  Bovill,  C.  J.  in  Beard-  Ex.  121,  128.— B.  C. 

man  v.  Wilaon  (1868)  L.  B.  4  C.  P. 
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Pabhenteb   subject  to  the  opinion  of  the  Court  upon  a  case  of  which  the 
Webbeb.     following  is  the  substance. 

r  694  ]  The  defendant  being  in  the  occupation  of  two  farms,  of  one  as 

lessee  to  Lord  Petre,  and  of  the  other  as  lessee  to  the  Rev.  M. 
Boskell,  on  the  20th  September,  1814,  an  agreement  in  writing, 
dated  on  that  day  and  stamped  with  a  21.  stamp,  was  entered 
into  between  the  plaintiff  and  the  defendant,  by  which  ''  the 
plaintiff  was  to  have  the  two  farms  during  the  leases  of  the 
same,  the  plaintiff  to  remain  tenant  to  the  defendant  during  the 
leases."  The  agreement  then  stated  the  rents,  rates,  and  taxes, 
and  provided,  that  should  the  property  tax  be  taken  off,  it  should 
be  taken  off  from  the  plaintiff,  he  agreeing  to  pay  to  the 
defendant  200Z.  for  the  fallows,  dung,  and  improvements. 
The  defendant  was  to  pay  all  rates,  rents,  and  taxes  up  to 
Michaelmas,  1814,  and  the  plaintiff  agreed  to  farm  according  to 
the  tenor  of  the  leases,  and  for  every  default,  to  pay  according  to 
the  forfeiture  of  the  leases.  The  rent  was  to  be  paid  half- 
yearly,  at  Lady-day  and  Michaelmas.  The  plaintiff  was  to  take 
possession  on  or  before  Michaelmas-day  then  next,  or  to  forfeit 
50Z. ;  and  if  the  defendant  refused  to  comply,  he  was  to  forfeit 
50/.  At  the  leaving  of  the  farms,  the  plaintiff  was  to  be  paid  for 
the  fallows  and  dung.  The  plaintiff  paid  the  200Z.  mentioned  in 
the  agreement :  possession  of  the  farms  was  given  to  him  by  the 
defendant  at  Michaelmas,  1814  ;  and  one  year's  rent  afterwards 
growing  due,  had  been  paid  by  the  plaintiff  to  the  defendant.  It 
was  contended  at  the  trial,  that  the  agreement  operated  as  an 
absolute  assignment  by  the  defendant  to  the  plaintiff  of  all  the 
defendant's  interest  in  the  farms;  and  that,  therefore,  the 
defendant,  having  no  reversion  left  in  him,  could  not  legaUy 
distrain. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover.  If  the  Court  should  be  of 
that  opinion,  then  a  verdict  was  to  be  entered  for  him,  with 
nominal  damages ;  if  not,  the  verdict  for  the  defendant  was  to 
stand. 

r  ^^^'  ]  Best,  Serjt.  for  the  defendant : 

This  was  an  underlease,  and  not  an  absolute  assignment.    The 
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case  of  V.  Cooper  \iB  inapplicable  to  the  present.     That    Parmknteb 

case  opens  with  the  fact,  that  the  instrument  in  question  was  an  wrbber. 
assignment,  the  very  point  in  dispute  here.  The  question 
resolves  itself  into  the  intention  of  the  parties:  upon  that 
AsHHURST,  J.  and  Buller,  J.  founded  their  opinions  in  Smith  v. 
MaplebcKk.^  In  this  case  the  parties  have  taken  pains  to 
exclude  the  inference  that  their  intention  was,  that  this  agree- 
ment should  operate  as  an  assignment.  If  the  defendant  had 
intended  to  assign  all  his  interest  in  the  premises,  the  relation  of 
landlord  and  tenant  would  never  have  been  created  as  it  has 
been  in  this  agreement ;  and  such  relationship  is  recognized  by 
the  payment  and  receipt  of  rent  growing  due  after  the  date  of  the 
agreement.  The  inference  which  might  arise  on  the  first  part  of 
the  agreement,  where  the  plaintiff  is  ''to  have  the  farms  during 
the  leases  of  the  same,"  is  guarded  against  by  the  words  imme- 
diately consequent  thereon,  ''  the  plaintiff  to  remain  tenant  to 
the  defendant  during  the  leases."  If  this,  therefore,  be  held  to 
be  an  assignment,  it  must  be  so  held  in  defiance  of  express  words 
creating  the  relationship  of  landlord  and  tenant.  The  plaintiff, 
moreover,  at  the  leaving  of  the  farms,  was  to  be  paid  for  the 
fallows  and  dung.  The  whole  transaction,  coupled  with  the 
agreement,  is  clear  to  shew  that  an  underlease  of  the  premises, 
and  not  an  assignment  or  surrender  of  the  term,  was  in  the 
contemplation  of  the  parties. 

Blosaet,  contra,  stopped  by  the  Court. 

Dallas,  Ch.  J. : 

I  am  of  opinion  that  the  instrument  in  question  amounts  to 
an  absolute  assignment  of  the  ^defendant's  interest  in  the  two  [  *596  ] 
farms;  and  that,  therefore,  this  distress  cannot  be  supported. 
In  the  case  in  Wilson,  the  defendant  avowed  under  a  distress  for 
rent  due  from  the  plaintiff  to  him  upon  an  assignment  of  a  lease 
of  a  term  for  years  to  the  plaintiff;  and  the  question  was, 
whether  that  was  a  rent  for  which  a  distress  would  lie  ?  Though 
there  was  a  rent  reserved  upon  that  instrument,  the  Court  held 
that  the  assignor  having  granted  all  his  estate  in  the  term, 

t  2  Wila.  375.  t  1 B.  E.  247  (I  T.  R.  441). 

R.R. — ^VOL.  XX.  P  P 


d 


5J»  1818.    C.  P.    8  TAUNT.  596.  [b.k. 

Parmentkb  coald  not  diBtrain ;  and  in  giving  their  judgment,  referred  to 
Webbeb.  Brooke'fl  Abridgment,  tit.  Dette,  pi.  89,  where  the  Year  Book, 
43  Edw.  in.  4,  is  cited  for  the  following  proposition :  "  If  a 
man  hath  a  term  for  years,  and  grants  all  his  estate  of  the 
term,  rendering  certain  rent,  he  cannot  distrain  if  the  rent  be  in 
arrear."  I  am  of  opinion  that  the  plaintiff  is  entitled  to 
judgment. 

Park,  J.  and  Burrouoh,  J.  of  the  same  opinion. 

Judgment  for  the  plaintiff • 


i»i8.  COEDWENT  V.  HUNT. 

*^^*'  (8  Taunt  590—602 ;  8.  C.  2  Moore,  660.) 

•^        J  An  absolute  covenant  by  deed  cannot  be  waived  by  parol  before  breach. 

Plaintiff,  lessee  of  a  fann,  covenanted  with  the  defendant,  his  lessor, 
to  fetch  and  bring  all  such  materials  as  should  at  any  time  during  the 
continuance  of  the  term  be  wanted  in  erecting  a  thrashing  mill ;  which 
mill  the  defendant  covenanted  with  the  plaintiff  to  erect  during  tiie 
continuance  of  the  term,  for  the  use  of  the  lessee  and  the  occupiers  of  an 
adjoining  farm.  The  defendant  pleaded,  first,  that  within  a  reasonable 
time  from  the  date  of  the  indenture,  and  during  the  continuance  of  the 
term,  he  began  to  provide  the  necessary  materials  for  erecting  the  mill, 
and  whilst  he  was  so  doing,  the  plaintiff  desired  him  not  to  erect  the 
same  but  to  refrain  from  so  doing  until  he  should  be  requested  by  the 
plaintiff ;  and,  lastly,  a  plea  of  leave  and  licence  during  the  term  :  Held, 
on  special  demurrer,  that  both  these  pleas  were  bad. 

The  plaintiff  declared  in  covenant,  that  by  indenture  of  the 
27th  September,  1818,  made  between  the  defendant  of  the  one 
[  *o97  ]  part,  and  the  plaintiff  of  the  *other  part,  the  defendant  demised 
to  the  plaintiff  certain  premises  for  nine  years  next  ensuing  the 
25th  March  then  last  past,  at  a  certain  rent  therein  mentioned  ; 
and  that  the  plaintiff  covenanted,  that  he  would,  at  his  own  costs, 
from  time  to  time,  and  at  all  times  during  the  continuance  of  the 
term,  fetch,  carry,  and  bring  all  such  timber,  stone,  &c.  and 
other  materials,  as  should,  at  any  time  during  the  term,  be 
wanted  in  and  about  the  erecting  of  a  new  thrashing  mill  to  be 
driven  by  water;  and  that  the  defendant  covenanted,  that  he 
would  build  and  erect,  or  cause  to  be  built  and  erected,  a  new 


VOL.  XX.]  1818.    C.  P.    8  TAUNT.  597—598.  579 

thrashing  mill  or  machine,  to  be  driven  by  water,  for  the    Cobdwbnt 

purpose  of  thrashing  corn  for  the  ase  of  the  plaintiff,  in  common       hunt. 

with  the  occupiers  of  a  farm  called  Speckington  Lower  Farm  for 

the  time  being :  that  the  plaintiff  entered  and  was  possessed,  and 

that  though  he  was  ready  and  willing  from  time  to  time,  and  at 

all  times  daring  the  term,  at  his  own  costs  and  charges,  to  fetch, 

carry,  and  bring  all  such  timber,  &c.  and  other  materials,  as 

shoulcT  be  necessary  for    the    purpose  of   erecting    the    said 

thrashing  mill ;  yet  that  after  the  making  of  the  indenture,  and 

during  the  term  until  and  upon  the  25th  March,  1816,  when  the 

term  so  granted,  was  by  mutual  consent  and  agreement  between 

the  plaintiff  and  the  defendant  surrendered  and  determined,  the 

defendant,  though  often  during  the  continuance  of  the  term 

requested  so  to  do,  did  not,  at  any  time  build  and  erect,  or  cause 

to  be  built  and  erected,  the  said  thrashing  mill  or  machine  to  be 

driven  by  water  as  aforesaid,  for  the  purpose  of  thrashing  corn 

for  the  use  of  the  plaintiff  in  common  with  the  occupiers  of 

Speckington  Lower  Farm  for  the  time  being,  or  in  any  other 

manner  whatsoever,  but  wholly  refused  so  to  do,  contrary  to  his 

covenant,  &c. :  by  reason  whereof  the  plaintiff  could  not,  during 

the  continuance  of  the  term,  enjoy  all  the  use,  ^benefit,  and      [  *^^^  ] 

advantage  from  his  farm  so  to  him  demised,  for  want  of  the 

assistance  and  advantage  of  the  thrashing  mill ;  and  that  at  the 

end  of  the  term,  certain  quantities  of  wheat,  by  and  through  the 

mere  want  of  such  thrashing  mill,  remained  in  the  straw,  in  the 

barns  of  the  farm,  unthrashed ;  and  that  the  plaintiff,  after  the 

determination  of  the  term,  removed  the  wheat  from  the  demised 

premises  for  the  purpose  of  thrashing  the  same,  contrary  to  the 

covenant  of  the  plaintiff  in  that  behalf,  and  by  reason  thereof  ^^ 

the  defendant  had  recovered  judgment  against  the  plaintiff,  in  a 

plea  of  breach  of  covenant,  damages  26Z. ;  and  that  the  plaintiff 

was  obliged  to  expend  a  large  sum  in  defending  himself  against 

the  said  plea. 

The  defendant  pleaded,  first,  that  with  all  necessary  and 
convenient  speed  after  the  making  of  the  indenture,  and  during 
the  continuance  of  the  term  thereby  granted,  to  wit,  on  the  80th 
September,  1818,  he  began  to  find  and  provide  the  necessary 
materials  for  building  and  erecting  such  new  thrashing  mill; 

p  p  2 
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CoBDWKNT  and  that  whilst  he  was  finding  the  materials,  and  before  ^ 
HuiiT.  reasonable  time  from  the  making  of  the  indenture  for  com- 
mencing the  actual  building  and  erecting  of  such  thrashing  mill 
had  elapsed,  and  during  the  term,  to  wit,  on  the  30th  December 
in  the  year  aforesaid,  the  plaintiff  requested  the  defendant  not  to 
build  or  erect,  or  cause  to  be  built  and  erected,  the  said  thrashing 
mill,  but  to  refrain  from  so  doing,  until  the  defendant  should 
afterwards,  and  during  the  continuance  of  the  term,  be  requested 
so  to  do  by  the  plaintiff;  and  that,  in  pursuance  of  the  said 
request  of  the  plaintiff,  and  in  consequence  of  the  plaintiff  never 
having  thereafter,  and  before  the  surrender  and  determination 
of  the  term,  requested  the  defendant  to  build  and  erect,  or  cause 
to  be  built  and  erected  the  said  thrashing  mill,  the  defendant 
did,  from  the  time  of  making  the  said  request,  omit  to  build  and 
t  *^^  ]  *erect,  or  cause  to  be  built  and  erected,  the  same.  Lastly,  the 
defendant  pleaded  that  he  committed  the  supposed  breach  of 
covenant  above  assigned  by  the  leave  and  licence  of  the  plaintiff, 
for  that  purpose  given  and  granted  on  the  16th  April,  1814. 

To  these  pleas  the  plaintiff  demurred  specially  ;  and  shewed, 
for  causes  of  demurrer  to  the  first  plea,  that  the  covenant  of  the 
defendant  in  the  declaration  mentioned  was  an  absolute  and 
executory  covenant  under  seal ;  and  that  the  defendant  had,  in 
his  said  first  plea,  pleaded  only  a  parol  request  or  agreement, 
alleged  by  the  defendant  to  have  been  made  to  him  by  the 
plaintiff,  to  discharge  and  release  the  defendant  from  and  against 
his  said  covenant,  before  any  breach  thereof ;  and  had  alleged  a 
request  to  have  been  made  by  the  plaintiff  to  the  defendant, 
that  he  would  refrain  from  the  performance  of  his  said  covenant, 
until  he  should,  at  any  time  afterwards,  duriag  the  continuance 
of  the  term,  be  requested  by  the  plaintiff  to  perform  the  same  ; 
and  had  not  shown,  nor  did  it  in  any  manner  appear  in  and  by 
that  plea,  that  the  covenant  of  the  defendant  was  id  any  way 
suspended,  defeated,  released  or  discharged,  by  any  deed  or 
instrument  under  seal ;  and  that  the  said  alleged  parol  request  or 
agreement  of  the  plaintiff  was  altogether  indefinite,  uncertain, 
and  contingent.  And  the  plaintiff  shewed  for  causes  of  demurrer 
to  the  last  plea,  that  the  said  covenant  of  the  defendant  was  an 
absolute  and  executory  covenant  under   seal ;   and  that   the 
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defendant  had,  in  his  last  plea,  pleaded  a  leave  and  licence    Cobdwent 
alleged  to  have  been  first  given  and  granted  by  the  plaintiff  to       hunt. 
the  defendant,  before  any  breach  of  the  covenant;   and  had 
alleged,  that  he  did  commit  the  breach  of  covenant  by  an 
alleged  leave  and  licence  of  the  plaintiff  to  the  defendant  for 
that  purpose  first  given  and  granted,  before  any  such  breach  of 
the  said  covenant ;  and  had  not  shewn,  nor  did  it  in  any  manner 
"^appear,  by  that  plea,  that  the  covenant  of  the  defendant  was      [  *600  ] 
in  any  way  suspended,  defeated,  released,  or  discharged,  by  any 
deed  or  instrument  under  seal. 
The  defendant  joined  in  demurrer. 

Pell,  Serjt.  in  support  of  the  demurrer,  contended,  that 
where  parties  are  bound  by  deed,  nothing  short  of  a  release  by 
deed,  before  breach,  can  discharge  them  from  their  respective 
covenants.  The  matter  pleaded  in  bar,  he  urged,  was  only 
matter  of  discharge  by  parol  of  an  absolute  covenant  under  seal, 
and  before  any  breach  thereof.  It  could  not  amount  to  accord 
and  satisfaction ;  and  even  if  it  did,  being  before  breach  it  would 
be  equally  bad.  If  the  request  alleged  were  proved,  it  could 
only  go  in  mitigation  of  damages,  the  covenant  to  erect  the  mill 
being  an  absolute  covenant.  And  he  cited  Alden  v.  Blaguey\ 
Carthage  v.  Manby,l  and  Setters  v.  Bickford.^ 

Best,  Serjt.  contra,  did  not  dispute  the  authorities,  but 
denied  their  application  to  this  case.  He  agreed,  that  where  a 
thing  is  covenanted  to  be  done  by  deed,  a  plea  that  the 
covenant  has  been  waived  by  parol  cannot  be  pleaded;  but 
where  a  party  has  agreed  to  do  any  thing  by  deed,  he  may, 
by  an  agreement  to  substitute  something  in  the  place  of  such 
thing  to  be  done,  be  discharged  from  doing  it.  Here  the  lessor 
lets  an  estate  to  his  tenant,  and  agrees  that  he  will  erect  a 
thrashing  machine  to  be  used  for  that  farm,  and  for  another 
farm  of  the  same  lessor,  and  the  tenant  was  to  bring  the 
materials.  The  landlord  says,  that  he  was  ready  to  build 
whenever  the  tenant  would  bring  the  materials,  but  that  he 
was  requested  not  to  build.     The  lessee  might  be  going  out  of 

t  Gro.  Jac.  99.  t  2  Show.  90.  §  8  Taunt.  31,  1  Moore,  460. 
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COBDWEMT  the  estate,  and  the  expenses  *of  bringing  the  materials  might 
HuKT.  exceed  the  benefit  which  the  tenant  could  derive  daring  his 
[  *GOi  ]      term.    There  is  no  time  fixed  for  performance. 

(BuBBouoH,  J. :  It  must  be  done  during  the  term.  It  has 
not  been  done  daring  the  term,  and  that  constitutes  a 
breach.) 

Though  the  deed  cannot  be  dissolved,  a  new  agreement  may  be 
substituted  in  its  place. 

(Dallas,  Gh.  J. :  What  then  becomes  of  the  case  of  Thompson 
V.  Brown  ?f) 

In  Thompson  v.  Brown,  the  contract  was  varied ;  but  this  case 
is  more  like  that  of  Hotham  v.  East  India  Company,  t 

(Dallas,  Gh.  J. :  The  dicta  in  that  case  laying  down  the 
doctrine  for  which  you  cite  it,  were  over-ruled  by  the  Gourt  in 
the  case  of  Thompson  v.  Brown.  Lord  Ghief  Justice  Gibbs, 
(after  having  stated  that  Lord  Mansfield,  Gh.  J.  and  Bulleb,  J. 
there  say  in  express  terms,  that  if  an  agreement  had  been 
made  in  the  course  of  the  voyage,  that  the  cargo  should  be 
delivered  at  a  different  port  from  that  which  was  stipulated  for 
in  the  charter-party,  and  if  that  substituted  contract  was  per- 
formed, the  compensation  for  it  might  be  recovered  in  an 
action  of  covenant  framed  on  the  charter-party),  goes  on  to  say, 
''It  is  very  singular  that,  in  no  subsequent  case,  is  that 
doctrine  ever  alluded  to  or  introduced,  though  many  cases  must 
have  occurred  to  which  it  would  apply.  I  can  find  no  judgment 
of  any  Gourt,  in  which  the  Gourt  has  referred  to  those  dicta.** 
And,  after  citing  many  decided  cases  in  opposition  to  them,  he 
concludes  the  judgment  of  the  Gourt  thus :  "  Upon  considera- 
tion of  all  these  cases,  we  feel  ourselves  compelled  to  say, 
that,  notwithstanding  the  high  authority  of  those  dicta 
in  the  case  of  Hotliam  v.  East  India  Company,  these  cases, 

t  7  Taunt.  656,  1  Moore,  358.  J  Doug.  272. 
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in  which  a  *contrary  doctrine  has  prevailed,  are  of   higher    Cobdwent 
authority.")  Hukt. 


Pell  rising  to  reply,  was  stopped  by  the  Court,  who  gave 

Judgment  for  the  plaintiff. 


I  •602  ] 


The  duke  op  NEWCASTLE  and  Others  v.  CLAKK       isis. 

^                                                                              iViw.  25. 
AND    OtHEES.  ^ 

(8  Taunt  602—633 ;  S.  0.  2  Moore,  666.)  ^  ^^  ^ 

Commissioners  of  sewers  have  not  such  a  possession  in  their  works  as 
to  enable  them  to  maintain  an  action  of  trespass  against  wrong  doers ; 
therefore,  where  the  commissioners  of  sewers  brought  an  action  of 
trespass  against  the  commissioners  of  a  harbour  for  pulling  down  a  dam 
erected  by  the  former  across  a  navigable  stream,  and  had  obtained  a 
verdict,  the  Court  ordered  a  nonsuit  to  be  entered. 

Trespass  by  the  plaintiffs,  commissioners  of  sewers  for  the 
Pevensey  or  Pett  Level,  in  the  county  of  Sussex,  against  the 
defendants,  commissioners  of  Bye  harbour,  in  the  same  county. 
The  first  count  of  the  declaration  stated,  that  the  defendants 
on  the  22nd  October,  1816,  broke  through,  cut  into,  damaged, 
and  weakened  one  wall,  one  bank,  and  one  dam  or  stop  of  the 
plaintiffs  (describing  the  dimensions,)  situate  at  Bye,  in  the 
county  of  Sussex,  in,  over,  and  across  a  certain  channel  called 
the  New  Harbour,  otherwise  the  Brede  Channel,  and  took  and 
carried  away  a  great  part  of  the  materials  coming  of  the  same, 
viz.  bricks,  stones,  and  earth,  and  converted  the  same  to  their 
own  use :  by  means  whereof  the  wall,  bank,  and  dam  or  stop 
severally  became  exposed  to  the  face  and  current  of  the  waters 
flowing  and  reflowing  in  the  said  channel ;  and  thereby  the 
residue  of  the  said  wall,  bank,  and  dam  or  stop,  and  of  the 
materials  composing  the  same  respectively,  were  washed  away, 
wholly  lost,  demolished,  and  destroyed.  The  second  count  was, 
for  taking  away  the  bricks,  &c.  of  the  plaintiffs. 

Pleas :  first,  not  guilty ;  issue  thereon.     Second,  as  to  the       [  603  ] 
breaking,  &c.  in  the  first  count  mentioned,  and  the  carrying 
away  of  the  materials,  and  as  to  the  taking  away  of  the  bricks, 


i 
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Thb         &c.  in  the  second  count  mentioned ;  that  the  locus  in  quo  is, 
Newcastle   and  at  the  time  when,   &c.   was    an    ancient   and  navigable 
Cl^bk.      channel,  water,  arm  of  the  sea,  and  highway,  within  the  juris- 
diction of  the  commissioners  for  executing  the  statutes  relating 
to  the  harbour  of  Bye,  for  all  the  liege  subjects  of  the  King, 
with  their  boats  and  barges,  to  pass  and  navigate  at  their  free 
will  and  pleasure ;  that  at  the  times  when,  &c.  the  tides  and 
waters  of  the  sea  ought   to   have  constantly  run  and  flowed, 
and  still  ought  to  run  and  flow  up,  into  and  along  the  said 
channel,  &c.  and  back  again  over  the  locus  in  quo,  without  any 
bar,  hinderance,  or  obstruction ;  that  the  wall,  &c.  in  the  first 
count  mentioned,  had  been  wrongfully  erected  and  continued, 
in,  over,  and  across  the  said  ancient  and  navigable  channel,  &c. 
and  that  the  bricks,  &c.  in  the  last  count  mentioned  had  been 
injuriously  placed  and  continued  there,  by  means  whereof  the 
King's  liege  subjects  could  not  pass,  &c.  with  their  boats  and 
barges  in,  over,  and  along  the  said  channel,  &c.  as  they  were 
before  used  and  accustomed  to  do,  and  still  of  right  ought  to 
have  done ;  and  that  by  reason  thereof  the  tides  and  waters  of 
the  sea,  which  before  then  had  been  constantly  accustomed  to 
run  and  flow,  and  still  ought  constantly  to  have  run  and  flowed 
up,  &c.  the  said  channel,  &c.  and  back  again,  were  hindered 
and  prevented  from  running  and  flowing  up,  &c.  the  same,  in 
their  free  and  natural  course ;  that  the  wall,  &c.  in  the  first 
count  mentioned,  and  the  bricks,  &c.  in  the  last  count  men- 
tioned,  being   so  wrongfully  and  injuriously  erected   in,   &c. 
the  said  channel,  &c.  three  of  the  defendants,  being  liege  sub- 
jects of  the  King,  and  at  the  time  when,  &c.  and  still  being 
three  of  the  commissioners  duly  authorized  under  the  statutes 
[  *604  ]      *then  in  force  as  to  the  harbour  of  Bye,  and  the  other  defendants, 
as  their  servants,  and  by  their  command,  by  virtue  of  the  powers 
vested  in  the  commissioners  by  the  statutes,  and  in  order  to 
remove  the  said  obstruction  and  nuisance,  broke  through,  &c. 
the  wall,  &c.  and  took  and  carried  away  the  materials  coming 
of  the  wall,  and  the  bricks,  <&c.  in  the  last  count  mentioned,  and 
removed  them  to  a  small  and  convenient  distance,  doing  no 
unnecessary  damage  to  the  plaintifl's  on  that  occasion,  &c. 
Third.    That  the  locus  in  quo  was  an  ancient  and  navigable 
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channel  and  highway,  for  all  the  King's  liege  subjects,  with        tub 

boats  and  barges,  to  pass  and  repass  at  their  pleasure ;  that  the    Newcastle 

wall,   &c.  were  wrongfully  erected  and  continued  across  the       clabk 

same ;  and  that  the  defendants  being  the  King's  liege  subjects, 

and  having  occasion  to  use  the  said  channel,  and  to  pass  over 

the  same  with  their  boats  and  barges  at  the  times  when,  <&c« 

in  order   to    remove  the  said  obstruction,  broke  through,  &c. 

the  wall,  &c.  and  took  and  carried  away  the  materials  thereof, 

as  in  the  first  count  mentioned,  and  the  bricks,  &c.  in  the  last 

count  mentioned,  to  a  small  and  convenient  distance,  and  left 

the  same  for  the  plaintiffs,  doing  no  unnecessary  damage,  &c. 

Fourth.  (After  stating  the  wrongful  erection  in  the  locus  in 
quoy  by  means  whereof  the  King's  subjects  could  not  pass  and 
repass  with  boats  and  barges)  that  the  defendants  being  liege 
subjects,  in  order  to  remove  the  said  obstructions,  broke,  &c. 
the  wall,  &c.  and  took  and  carried  away,  &c. 

Fifth.  That  there  was  an  ancient  and  navigable  channel  for 
the  King's  subjects,  with  their  boats,  &c.  to  pass,  &c. ;  that  the 
tides,  &c.  of  the  seas  ought  to  have  run  and  flowed,  and  still  ought 
to  run  and  flow  up,  in,  and  along  it ;  that  the  wall,  <&c.  were  wrong- 
fully erected  near  it,  and  in  such  a  situation,  that  by  reason 
thereof  *the  tides,  &c.  could  not  flow  up  and  back  again,  but  were  [  «605  ] 
prevented  from  so  doing,  by  means  whereof  the  navigation  of 
the  channel  was  impeded  ;  wherefore  the  defendants  broke,  &c. 

Sixth,  the  same  as  fifth,  describing  the  channel  as  an  ancient 
and  navigable  channel,  and  common  highway,  and  stating  that 
quantities  of  water  which  ought  to  have  flowed  into  the  same 
were  hindered  from  so  doing,  whereby  it  was  rendered  less 
commodious. 

Seventh  and  last,  similar  to  the  sixth,  save  that  it  described 
the  locus  in  quo  as  a  public  and  navigable  channel  and  highway 
(without  any  mention  of  water),  that  the  wall,  <&c.  was  erected 
over  and  across  it,  by  means  whereof  the  liege  subjects,  &c. 
could  not  pass,  &c. ;  wherefore  the  defendants  broke  through,  &c. 

The  plaintiffs,  as  to  the  six  last  pleas  (after  protesting  that 
the  locus  in  quo  at  the  time  when,  &c.  was  not  an  ancient  and 
navigable  channel,  &c. ;  and  that  the  tides  and  waters  of  the 
sea  ought  not  to  have  constantly  run  and  flowed,  <&c.  as  in  the 
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Du?*^o  ^®^^^  P^®*  alleged;  and  that  the  locus  in  qm,  was  not  an 
Newgastlb  ancient  and  navigable  channel,  &c.  as  in  the  third  and  fourth 
ClIbk.  P^®*8  alleged ;  and  that  there  was  not  an  ancient  and  navigable 
channel,  &c.  and  that  the  tides  and  waters  of  the  seas  ought 
not  to  have  constantly  run  and  flowed,  &c.  as  in  the  fifth  plea 
alleged;  and  that  there  was  not  an  ancient  and  navigable 
channel  and  common  highway,  &c.  and  that  the  water  of  the 
said  navigable  channel  ought  not  to  have  run  and  flowed,  &c. 
as  in  the  sixth  plea  alleged ;  and  that  the  hem  in  quo  at  the 
times  when,  <&c.  was  not  a  public  and  navigable  channel  and 
highway,  &c.  as  in  the  last  plea  mentioned,)  replied  :  that  long 
before  the  said  time,  when,  <&c.  and  before  the  making  of  an 
Act,  passed  in  the  87  Geo.  III.  intituled,  "An  Act  for  discon- 
tinuing the  new  harbour  of  Eye,  in  the  county  of  Sussex,  and 
[  •606  ]  for  repealing  several  Acts  relating  thereto,  and  for  *providing 
for  the  discharge  of  a  debt  accrued  on  account  thereof ;  and  for 
making  reparation  for  certain  losses ;  and  for  the  improvement 
of  the  old  harbour  of  Rye,"  a  certain  wall,  bank,  dam  or  sluice, 
called  Winchelsea  sluice,  in  the  said  act  mentioned,  had  been 
made  in  and  upon  the  locus  in  quo,  being  within  the  limits  of 
the  levels  within  the  rape  of  Hastings,  in  the  county  of  Sussex, 
and  which  said  wall,  bank,  dam,  or  sluice,  continued  in  and 
upon  the  loctis  in  quoy  until  the  same  afterwards,  and  before  the 
said  time,  when,  &c.  viz.  on  the  1st  January,  1812,  was,  by 
the  force  and  violence  of  the  sea,  blown  up  and  destroyed ;  and 
that  the  wall,  bank,  dam,  or  sluice,  from  the  time  of  making  the 
same  until  the  granting  of  the  letters  patent  or  commission  of 
sewers  thereinafter  mentioned,  dated  the  2nd  May,  51  Geo.  m. 
was  under  and  subject  to  the  powers,  privileges,  and  authorities 
of  certain  commissioners  of  sewers,  acting  under  and  by  virtue 
of  divers  letters  patent  of  our  lord  the  now  King,  under  the 
great  seal  of  England,  theretofore  respectively  made  according 
to  the  form  of  the  statute,  for  surveying  the  walls,  streams, 
ditches,  banks,  <&c.  &c.  and  other  impediments,  letts,  and 
annoyances  within  the  rapes  of  Pevensey  and  Hastings ;  and 
one  of  which  letters  patent,  or  commission,  at  the  time  of 
making  the  Act,  was  in  full  force  ;  and  that  whilst  such  letters 
patent  were  in  full  force,  and  whilst  the  commissioners  therein 


VOL.  XX.]  1818.    C.  P.    8  TAUNT.  606—607.  587 

named  had  such  powers,  privileges,  and  authorities  over  the        thk 

_  DiTKE  OP 

said  wall,  &c.  called  the  Winchelsea  sluice,  and  after  the  Newcastle 
passing  the  said  Act,  viz.  on  the  2nd  May,  1811,  the  King,  by  clI'rk 
his  letters  patent,  under  the  great  seal  of  England  (profert), 
assigned  the  plaintiffs  and  certain  other  persons  in  the  letters 
patent  mentioned,  and  any  six  or  more  of  them,  of  whom  three 
should  be  a  quorum,  to  survey  the  walls,  streams,  ditches,  banks, 
&c.  and  other  impediments,  letts,  and  annoyances  within  the 
limits  of  the  levels  within  the  *rapes  of  Pevensey  and  Hastings,  [  *^'^  3 
or  on  the  borders  and  confines  of  the  same,  and  the  same  to 
cause  to  be  made,  corrected,  repaired,  amended,  put  down,  or 
reformed,  as  the  case  should  require,  and  also  to  reform,  repair, 
and  amend  the  aforesaid  walls,  &c.  and  other  the  premises,  in 
all  places  needful,  and  the  same,  as  often  as  and  where  need 
should  be,  to  make  new;  which  powers  and  authorities  so 
granted  to  the  said  last-mentioned  commissioners  of  sewers  are 
the  same  powers  and  authorities  as  were  granted  to  them  under 
the  letters  patent,  or  commission  of  sewers  in  force  at  the 
time  of  making  the  said  Act.  The  plaintiffs  then  averred  that 
the  said  wall,  &c.  called  Winchelsea  sluice,  having  been  by  the 
force  and  violence  of  the  seas  blown  up  and  destroyed,  as 
hereinbefore  mentioned,  six  of  the  persons  in  the  letters  patent 
named,  acting  on  behalf  of  themselves  and  the  other  commis- 
sioners of  the  levels,  on  the  1st  September,  1816,  at  a  meeting 
duly  held,  did  cause  to  be  made  new,  erected,  and  built  the  said 
wall,  bank,  &c.  in  the  locus  in  quo,  and  also  a  certain  sluice 
near  thereto,  the  same  being  then  and  there  respectively  needful 
for  the  purposes  in  the  said  last-mentioned  letters  patent  men- 
tioned, as  they  lawfully  might,  for  the  cause  aforesaid,  and  kept 
and  continued  the  same  erected,  until  the  defendants  wrongfully 
and  injuriously  broke  through,  &c.  the  same:  and  this,  &c. 
The  plaintiffs  then  newly  assigned,  that  they  brought  their 
action  against  the  defendants,  not  only  for  the  said  trespasses 
above  acknowledged  by  them,  but  also  for  that  the  defendants, 
on  the  22nd  October,  1816,  broke  into,  &c.  the  said  wall,  &c. 
of  the  plaintiffs,  in  the  first  count  of  the  declaration  mentioned, 
which  said  wall,  &c.  of  the  plaintiffs,  had  been  erected  and  made 
by  the  commissioners  of  sewers,  who  for  the  time  being  had 
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The        power,  by  virtue  of  a  commisBion  of  sewers,  to  make  an  order 

nbv^btle  'o^  ^^^  levels  within  the  rapes  of  Pevensey  and  Hastings ;  the 

Clabk       proprietors  of  part  whereof,  at  the  time  *of  the  passing  the  Act, 

[  *60S  ]      sewed  and  had  a  right  to  sew  out  their  waters  at  the  then  mouth 

of  Bye  harbour,  at  a  time  after  the  passing  of  the  Act,  when 

they  were  obstructed  sewing  out  their  waters  at  the  sluice  or 

sewing  guts  which  existed  when  such  Act  was  passed,  and  which 

wall,  <&c.  dam  or  stop,  was  absolutely  necessary  for  sewing  the 

said  waters,  on  other  occasions  and  for  other  purposes  than  in 

and  for  the  using  of  the  said  supposed  navigable  channel  or 

highway  in  the  said  six  last  pleas,  or  any  of  them  mentioned. 

Bejoinder.  That  the  wall,  &c.  in  the  declaration  mentioned, 
and  other  the  several  obstructions  and  nuisances  to  the  said 
ancient  and  navigable  channel  and  highway,  water  and  arm  of 
the  sea,  in  the  second,  &c.  pleas  mentioned,  and  by  the  replica- 
tion admitted  to  be  in  existence  before  and  at  the  several  times 
when,  &c.  had  been  wrongfully  and  injuriously,  and  without  the 
cause  in  the  replication  mentioned,  erected  and  built,  kept  and 
continued  in,  over,  and  across,  and  otherwise  affected,  as  in  those 
pleas  mentioned,  the  said  ancient  and  navigable  channel,  &c. ; 
wherefore  the  defendants  committed  the  acts  in  those  pleas  men- 
tioned, as  they  lawfully  might.  Issue  thereon.  Plea  to  the  new 
assignment,  Not  guilty.    Issue  thereon. 

At  the  trial  of  the  cause  before  Dallas,  J.  at  the  Sussex 
Summer  Assizes,  1817|  the  following  facts  were  proved  for  the 
plaintiffs.  A  dam  and  sluice  were  constructed  across  the  locus  in 
quo  by  their  order  on  the  same  spot  where  Winchelsea  sluice, 
which  was  blown  up  in  1811  and  which  had  been  before  that 
time  repaired  by  order  of  the  commissioners  of  sewers,  formerly 
stood,  and  soon  after  its  destruction.  Before  Winchelsea  sluice 
was  blown  up,  a  loaded  barge  might  have  gone  up  at  spring  tides 
as  far  as  Brede  bridge.  The  sluice  gates  were  opened  at  times 
by  the  commissioners,  when  persons  who  wished  to  have  water  let 
[  •BOO  ]  through  had  obtained  leave  *from  their  expenditor,  who  had 
frequently  refused  to  permit  loaded  barges  to  go  up,  and  to  let 
the  water  through  the  sluice  on  appUcation  made.  Though  there 
was  a  way  for  a  barge  to  go  up  where  Winchelsea  sluice  stood,  it 
was  never  intended  that  it  should  be  navigable  after  the  sluice 
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in  question  had  been  completed.  Before  Winchelsea  sluice  was 
destroyed,  no  complaints  bad  been  made  about  the  drainage,  nor 
was  there  any  inconvenience  for  want  of  a  proper  vent  or  flow  of 
water.  After  Winchelsea  sluice  was  destroyed,  there  was  no  dam 
or  sluice  ;  the  water-course  was  diminished  and  gradually  silting 
up  ;  the  channel  was  impeded  in  the  sewage  of  the  levels,  which 
sewage  was  carried  on  by  different  dams  and  guts,  and  a  great 
portion  of  the  guts  themselves  were  silted  up,  and  would  not  act ; 
and  if  these  were  cleared  out,  one  tide  would  fill  them  up  again  ; 
the  sand  and  mud  could  not  flow  up  the  channel  until  it  was 
carried  up  by  the  free  flow  of  water  consequent  on  the  destruc- 
tion of  Winchelsea  sluice ;  no  loaded  barge  could  come  within  a 
mile  and  a  half  of  Brede  bridge,  owing  to  the  sand  and  mud, 
and  at  low  water  a  person  could  have  walked  across  dryfoot, 
which  could  not  have  been  done  when  Winchelsea  sluice  was 
standing ;  lands  in  the  neighbourhood  suffered  materially  from 
a  greater  influx  of  salt  water,  and  less  drainage ;  and  the  level 
had  grown  gradually  worse.  Winchelsea  sluice  was  built  before 
Brick  sluice,  which  was  built  in  1766,  was  pulled  up :  it  was 
built  with  wood  and  brick,  and  the  sides  with  plank  and  timber  ; 
and  there  were  beams  across  which  prevented  barges  from  going 
up.  Bye  harbour  was  made  about  the  time  of  building  Brick 
sluice,  and  since  that  time  no  barge  had  gone  up.  Bye 
harbour,  since  the  destruction  of  Winchelsea  sluice,  had  been 
growing  gradually  worse ;  and  opinions  of  scientific  men  were 
given,  that  if  the  water  were  not  carried  away  by  means  of  a 
*sluice,  the  harbour  would  soon  be  dry  from  the  accumulation 
of  sand  and  mud,  there  being  no  check  to  the  current  of  the  sea, 
nor  a  sufficient  fall  for  the  land  water  without  one ;  and  that 
nothing  save  a  sluice,  could  effect  the  drainage.  The  new  dam 
and  sluice  were  destroyed  in  1816,  when  nearly  completed,  in  the 
presence  of  the  defendants ;  the  effect  of  the  new  erection  was  to 
make  the  stream  run  better  than  before,  and  was  much  to  the 
advantage  both  of  scowerage  of  the  harbour  and  the  sewage. 
Since  its  destruction  all  the  evil  consequences  above  enumerated, 
together  with  others,  the  result  of  an  imperfect  drainage,  had 
been  increased.  There  were  remains  of  old  walls  in  different 
parts  of  the  levels  ;  if  they  had  been  maintained,  and  the  dikes 


The 

DDKS  OF 

Newcastle 

T. 

Clark. 


[  ♦610  ] 


i 


690  1818.    C.  P.    8  TAUNT.  610—611.  [b.b. 

The  properly  kept  up  and  cleansed,  they  might  have  answered  the 
Nbwoastlk  purpose  of  scouring  the  harbour,  and  making  the  land  better  for 
ClIrk.  *  *™®'  ^^^  ^^®y  would  not  have  ultimately  prevented  the 
drainage  and  harbour  from  becoming  worse. 

For  the  defendants,  the  following  facts  were  given  in  evidence. 
Bye  harbour  is  of  an  irregular  shape,  liable  to  be  impeded  from 
time  to  time  by  the  shoals  thrown  up  by  the  flux  and  reflux  of 
the  tide.  In  1812,  Scot's  float  sluice,  which  was  upon  the  river 
Bother,  was  blown  up,  and  the  efiect  was,  that  the  harbour  was 
almost  immediately  deepened,  and  the  drainage  amended. 
When  the  sluice  was  rebuilt,  the  harbour  became  choked  up,  and 
the  drainage  was  lessened.  The  same  good  effects  were  con- 
sequent upon  the  blowing  up  of  Winchelsea  sluice,  and  the  same 
ill  efiects  upon  the  construction  of  the  dam  in  question.  No 
sluice  exists  in  the  levels  drained  by  the  Thames  and  Medway, 
and  yet  the  levels  are  lower  than  that  in  question :  the  lands 
are  there  protected  by  walls  of  competent  height  and  dimen- 
sions. In  the  neighbourhood  of  the  Brede  channel,  are  the 
[  *6ii  ]  remains  of  ^three  different  sets  of  marsh  walls.  In  the  reign  of 
Charles  the  Second,  there  was  sufficient  depth  of  water  for  a  64 
gun  ship  to  come  half  way  up  to  the  town.  In  1719,  the  old 
harbour  was  deemed  irrecoverable,  and  incapable  of  being  made 
fit  for  the  purpose  of  navigation.  In  1743  it  was  again  surveyed, 
and  it  was  proposed  to  make  the  new  western  outlet.  Mr. 
Smeaton  carried  the  plan  into  execution,  but  the  dams  which  he 
erected  caused  a  bar  to  be  formed,  which  soon  became  prejudicial 
to  the  harbour,  and  ultimately  entirely  destroyed  it. 

Scientific  opinions  were  then  given  that,  if  the  channel  were 
to  have  its  free  course,  the  whole  length  of  the  harbour  would 
be  deepened,  and  that  the  relief  would  be  more  extended,  if  the 
sluice  were  to  be  discontinued;  that  the  dam  was  no  less 
prejudicial  to  the  drainage  than  it  was  to  the  harbour ;  that  if  a 
sluice  was  at  all  requisite,  the  best  situation  to  place  it  would  be 
on  a  part  where  two  streams  are  operating  in  opposition  to  each 
other,  but  that  the  waters  are  best  left  to  their  own  course ;  that 
the  drainage  would  have  been  complete  if  the  marsh  walls,  the 
remains  of  which  were  visible,  had  been  kept  up,  instead  of 
having  been  taken  away  ;  and  that  the  mischief  was  to  be  traced 
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to  their  not  having  been  properly  secured,  and  the  back  drains         The 
not  having  been  properly  cleansed  from  time  to  time.     Opinions   Newcastle 
were  then  given,  in  the  strongest  terms,  in  disfavour  of  the  dam       clI'bk 
and  sluice  system,  as  applied  to  harbours,  backed  by  instances 
of  its  total  failure  and  injurious  consequences.     Among  other 
instances,  the  extensive  trial  made  of  it  by  Buonaparte,  at  Ostend, 
and  the  abandonment  of  the  work  after  the  expenditure  of  a 
million  and  a  half  of  money  was  mentioned. 

Dallas,  J.  left  it  to  the  jury  to  consider  whether  or  *not  the  [  *612  ] 
erecting  of  the  dam  and  sluice  was  necessary  for  the  drainage  of 
the  lands,  telling  them,  (upon  their  putting  a  question  to  the 
learned  Judge,  whether  the  stream  was  a  navigable  stream,)  that 
it  was  no  subject  for  their  consideration,  whether  the  stream  were 
navigable  or  not,  for  that  it  was  admitted  upon  the  pleadings, 
that  the  stream  over  which  the  dam  was  erected  was  a  navigable 
stream.  The  jury  found  a  verdict  for  the  plaintiffs,  with  666^ 
damages,  Dallas,  J.  having  reserved  the  point,  whether  the  plain- 
tiffs had  such  a  possession  in  them  as  would  support  their  action. 

Lens,  Serjt.  in  Michaelmas  Term,  1817,  had  obtained  a 
rule  nisi  to  have  this  verdict  set  aside,  and  a  nonsuit  entered ; — 
or  to  have  a  new  trial, — or  to  have  judgment  entered  for  the 
defendants,  non  obstante  veredicto;  on  the  grounds,  that  the 
plaintiffs  had  not  in  them  such  a  possession  as  would  enable 
them  to  maintain  this  action; — ^that  the  verdict  was  against 
evidence; — ^and  that  the  plaintiffs  had  no  right  to  shut  up  a 
navigable  stream  for  the  purposes  of  sewage.  And,  in  this  Term 

Best,  Vaughan,  and  Copley,  Serjts.  shewed  cause;  and 
were  directed  by  the  Coubt  to  the  discussion  of  the  first  point. 


Lens,  Blosset,  and  Toddy,  Serjts.  in  support  of  the  rule.       [  617  ] 

*     »     « 

Dallas,  Ch.  J. :  [  620  ] 

This  is  an  action  of  trespass  brought  by  the  commissioners  of 
sewers  against  the  commissioners  of  Bye  harbour,  for  breaking 
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The        down  a  wall  or  dam.    The  defendants  plead,  that  the  wall  or 

DUKS  OF         ,  .  .  r  f 

NswcAbTLB  dam  m  question  was  erected  across  a  navigable  river ;  and, 
Clabk.  therefore,  that  they  had  a  right,  it  being  wrongfully  erected,  to 
pull  it  down.  The  replication  states,  not  denying  that  the  locug 
in  quo  is  a  navigable  river,  that  the  wall  or  dam  was  erected  by 
order  of  six  of  the  commissioners  of  sewers,  at  a  meeting  duly 
and  lawfully  held  for  that  purpose  under  the  commission.  Upon 
the  face  of  these  pleadings,  therefore,  it  appears  that  the  act 
done  by  the  plaintiffs  was  not  an  act  done  by  them  in  their 
individual  character  ;  but,  that  it  was  an  act  done  and  attempted 
to  be  justified  under  the  powers  vested  in  them  by  the  com- 
mission. The  question,  then,  is,  whether  an  action  of  this 
description,  upon  an  occasion  of  trespass  so  as  to  injure  the 
property,  can  be  brought  by  these  persons,  merely  in  virtue  of 
an  injury  done  to  what  they  have  stated  to  be  a  public  work, 
erected  by  them  as  commissioners. 

I  have  attended,  anxiously,  during  the  whole  course  of  the 
argument;  and  I  have  to  observe,  that  there  have  been  no 
instances  referred  to,  either  since  the  time  of  Henry  the  Eighth, 
or  before  that  time,  which  make  it  appear  that  any  action  of  this 
description  has  ever  been  brought;  though  the  occasion  for 
bringing  such  an  action  must  very  often  have  occurred.  The 
[  *62i  ]  argument  *of  negative  usage,  as  applicable  to  this  case,  if  not 
decisive,  is  extremely  strong.  In  an  action  of  trespass  brought 
for  taking  a  vessel  at  sea  as  a  prize,!  upon  the  question  whether 
such  an  action  would  lie,  first,  Mr.  Justice  Ashhurst,  and,  after- 
wards, Mr.  Justice  Buller,  observed  that,  inasmuch  as  there 
never  had  been  an  action  brought  in  such  a  case,  a  case 
which  must  frequently  have  occurred  if  such  an  action  would  lie, 
that  circumstance  went  strongly  to  shew  the  general  notion 
of  professional  men  to  be,  that  no  such  action  would  lie.  I 
There  is  no  instance,  hitherto,  of  such  an  action  as  that  under 
discussion;  and  the  question  now  arises  for  the  first  time, 
whether  or  not  an  action  in  this  form  can,  in  such  a  case  as  the 
present,  be  supported. 

t  Le  Caux  v.  Eden,  2  Dougl.  601.       BubbcII  v.  The  Men  of  Devon,  1  B.  B. 
X  And  see  the  commenoement  of      591  (2  T.  R.  673). 
the  judgment  of  Ashhurst,  J.  in 
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It  is  not  necesBary  to  go  into  minute  distinctions,  in  this  case,   ^e  Duke  of 
•^  .  .  ,      Nbwoastlb 

between  actual  and  constructive  possession.    Here,  it  must  be         «. 

admitted,  that  the  commissioners  of  sewers  had,  if  any,  an  actual        ^'^^^' 

possession ;  and  it  is  admitted,  for  the  purpose  of  raising  this 

point,  that  the  defendants  were  wrong-doers.     Now  it  is  quite 

clear  that  the  actual  possession  is  sufficient  on  which  to  ground 

an  action  as  against  a  wrong-doer ;  for  he  who  commits  a  trespass 

upon  the  possession  of  another,  being  himself  a  wrong-doer,  has 

no  right  to  put  the  other  party  to  the  proof  of  title.    Common 

sense  must  shew  that,  in  such  a  case,  possession  is  prima  facie 

evidence  of  title.     It  must,  therefore,  be  taken  that,  in  this  case, 

the  defendants  were  wrong-doers ;  which  brings  us  round  to  the 

general  consideration,  whether  or  not  the  plaintiffs  had  such  a 

possession  as  would  enable  them,  as  against  a  wrong-doer,  to 

bring  an  action  of  this  description. 

That  depends,  in  the  first  place,  upon  the  character  with  which  [  ^^2  ] 
the  parties  are  invested  ;  and,  in  the  next,  on  the  consideration 
of  that  character  with  relation  to  the  thing  done.  It  is  not 
pretended  that  the  injury  was  any  injury  to  them  as  individuals  ; 
or  that  they  had  any  power  of  any  description,  as  individuals, 
over  that  which  constitutes  the  subject  matter  of  the  injury. 
But  it  is  contended  merely  and  simply,  that,  in  the  case  of  a 
public  work  of  this  description,  which  the  plaintiffs  employed  per- 
sons to  erect  and  superintend,  if  any  injury  is  done  to  such  works, 
they  have  a  right  to  bring  this  action,  and  recover  damages  by  a 
verdict,  as  in  the  case  of  an  injury  done  to  them  as  individuals. 

In  the  first  place,  in  what  character  do  they  stand  ?  They 
stand  in  the  character  of  commissioners  of  sewers,  a  character 
created  under  a  particular  commission ;  a  commission  given  in 
consequence  of  an  Act  of  Parliament  delegating  to  them  particular 
powers.  It  is  said,  and  I  suppose  from  authority,  that  these 
commissioners  are  nominated  by  the  power  of  the  Crown. 
There  is  no  doubt  whatever,  that,  before  the  commission,  all  the 
powers  given  to  the  commissioners  were  vested  in  the  Crown,  as 
far  as  those  powers  are  incident  to,  and  necessary  to  the  defence 
of  the  realm.  Without  drawing  the  attention  of  the  bar  to  any 
particular  expressions  in  the  statute,!  by  which  it  appears  that 
t  23  Hen.  VIII.  c.  5. 
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The  Duke  of  these  powers  were  vested  in  the  Crown,  it  is  enough  to  state  the 
r.  recital  of  the  commission.     "  We,  therefore,  for  that  by  reason 

Clabk.  q£  q^jj.  (jignity  anij  prerogative  royal,  we  be  bound  to  provide  for 
the  safety  and  preservation  of  our  realm  of  England,  willing  that 
speedy  remedy  be  had  in  the  premises,  have  assigned  you  and 
six  of  you,"  and  so  forth.  The  statute  first  states  the  want  of 
[  *^2S  ]  speedy  redress  and  *remedy,f  in  cases  of  the  description  named 
therein,  and  then  enacts  that  commissions  of  sewers  shall  be 
directed,  in  order  to  prevent  any  delay  in  such  redress  and 
remedy.  Then  we  have  the  form  of  the  commission  itself ;  by 
which  those  who  act  under  it  are  clothed  with  a  particular 
character,  and  with  all  that  belongs  to  that  character,  under 
the  special  powers  which  they  are  to  exercise.  Then  fol- 
lows an  enumeration  of  what  things  the  commissioners  are 
authorised  to  do ;  namely,  all  that  may  be  necessary  for  the 
defence  of  the  land  against  the  sea,  as  well  as  all  that  may  become 
requisite  for  draining  the  lands.  The  commission  prescribes  their 
main  duties  and  powers.  They  are  authorised  ''  to  arrest  and 
take  as  many  carts,  horses,  oxen,  beasts,  and  other  instruments 
necessary,  and  as  many  workmen  and  labourers,  as  for  the  said 
works  and  reparations  shall  suffice,  paying  for  the  same,  compe- 
tent wages,  salary,  and  stipend,  in  that  behalf ;  and  also  to  take 
such  and  as  many  trees,  woods,  underwoods,'*  and,  in  short,  what- 
ever is  necessary  and  proper  to  construct  works  for  defence 
against  the  sea,  or  for  draining  the  inland  country.  The  com- 
mission describes  the  persons  who  are  to  contribute  to  the  chfiurges ; 
and  gives  the  commissioners  powers  of  appointing  bailiffs,  collec- 
tors, surveyors,  and  other  inferior  officers.  It  gives  a  power  of 
distraining  for  the  arrearages  of  money  assessed ;  and  the  par- 
ticular power  to  take  and  employ  workmen,  timber,  Ac,  which  I 
have  already  stated  at  length.  Then  follow  powers  to  make 
statutes  and  ordinances,  and  to  award  writs  and  precepts  to 
sheriffs,  bailiffs,  and  others;  to  compel  others  to  obey  their 
orders ;  to  command  the  sheriffs  to  return  before  the  commis- 
sioners such  jurors  as  shall  be  expedient  for  inquiry;  and  to 
[  *624  ]  command  *all  other  ministers  and  officers,  as  well  within  the 
liberties  as  without,  to  attend  on  the  comnussioners  in  and  about 

t  S.  1. 
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the  execution  of  their  commiBsion.    Then  follows  the  oath,  by  The  Duke  of 

.  NKWCA8TLK 

which  the  commissioners  bind  themselves  to  the  faithful  execution  v. 

of  their  duty.  Let  us  consider  what  are  the  terms  of  that  oath : — 
"  Ye  shall  swear,  that  you,  to  your  cunning,  wit,  and  power, 
shall  truly  and  indifferently  execute  the  authority  to  you  given 
by  this  commission  of  sewers,  without  any  favor,  affection,  cor- 
ruption, dread,  or  malice,  to  be  borne  to  any  manner  of  person  or 
persons :  and,  as  the  case  shall  require,  ye  shall  consent  and 
endeavour  yourself  for  your  part,  to  the  best  of  your  knowledge 
and  power,  to  the  making  of  such  wholesome,  just,  equal,  and 
indifferent  laws  and  ordinances  as  shall  be  made  and  devised  by 
the  most  discreet  and  indifferent  number  of  your  fellows,  being 
in  commission  with  you,  for  the  due  redress,  reformation  and 
amendment  of  all  and  every  such  things  as  are  contained  and 
specified  in  the  said  commission  ;  and  the  same  laws  and  ordi- 
nances, to  your  cunning,  wit,  and  power,  cause  to  be  put  in  due 
execution,  without  favour,  meed,  dread,  malice,  or  affection,  as 
God  you  help  and  all  saints."  Not  only  by  the  form  and  con- 
struction of  the  commission  itself,  therefore,  but  by  the  oath 
which  they  are  to  take,  the  commissioners  are  faithfully  to  execute 
merely  the  authority  which  is  given  to  them.  It  was  not  intended 
that  they,  in  the  exercise  of  this  authority,  having  erected  works, 
and  those  works  having  been  pulled  down,  should  be  entitled  to 
bring  an  action  like  this.  It  appears  clearly  to  me,  that  the 
power  and  authority  to  be  exercised  by  them  on  behalf  of  the 
public,  vests  in  them  neither  a  property  nor  a  possession,  which, 
as  a  property  or  possession,  can  be  taken  as  sufficient  to  maintain 
an  action  of  trespass. 

It  is  agreed,  that,  if  the  erection  in  question  be  a  bank,  the  [  ^^^  J 
injury  is  to  the  owner  of  the  adjoining  land ;  but,  it  is  said,  this 
is  not  a  bank  but  a  wall.  Let  us  examine,  then,  the  case  of  a 
wall  as  distinguished  from  the  case  of  a  bank.  A  wall  is  con- 
structed of  materials  which  do  not  form  part  of  the  soil,  but 
which  are  brought  from  a  distance,  more  or  less,  and  put  upon 
the  soil ;  and,  in  case  it  is  a  wall,  and  not  a  bank,  it  is 
the  property,  not  of  the  commissioners,  but  of  those  who  are 
bound  to  repair  it.  There  is  not  any  thing,  therefore,  in  sub- 
stance, from  the  beginning  to  the  end  of  the  commission,  by 

Q  Q  2 
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The  Dnke  of   which  it  appears  that  the  property,  for  any  purpose,  is  vested  in 
9.  the  commissioners  themselves. 

Clark.  j^  jg  ^Yien  said  that  the  commissioners  have  a  power  to  take 

timber  and  other  things  belonging  to  any  person,  for  the  neces- 
sary purposes  of  constructing  and  repairing  works.  But,  in 
such  cases,  the  expense  is  borne  by  those  who  are  liable.  If  the 
commissioners  can  sue  in  the  character  of  plaintiffs,  they  may  be 
sued  in  the  character  of  defendants.  Now  what  is  provided 
when  timber  is  taken?  If  the  commissioners  take  timber 
belonging  to  any  persons,  in  order  to  construct  works  of  any 
description  upon  the  land  of  another,  the  owner  of  the  timber  is 
not  to  proceed  against  the  commissioners ;  he  must  proceed  before 
the  commissioners  in  court,  for  the  purpose  of  obtaining  his 
demand  for  the  value  of  the  timber.  The  price  is  not  given  by 
the  commissioners  individually,  but  it  is  given  before  them  as  a 
court  of  record,  in  which  they  are  bound  to  act.  The  owner  of 
the  timber  recovers  the  damages  expressly  by  a  decree  of  the 
commissioners,  they  being  the  persons  having  the  power  of  finally 
settling  in  all  cases. 

But,  it  is  said,  that  the  commissioners  have  the  power  to 
employ  workmen.    They  have  that  power,  it  is  true,  but  their 

[  'fi^e  ]  money  is  not  the  money  which  is  paid  for  *what  is  done.  The 
workmen  may  proceed  to  recover  that  which  is  due  for  the  work 
and  labour  which  they  were  hired  to  do,  before  the  commissioners 
in  their  courts.  In  no  case,  therefore,  is  a  claim  to  be  made 
upon  them  with  respect  to  work  and  labour,  or  timber ;  but,  in 
every  instance,  the  plaintiff  has  to  proceed  in  their  Court  to  recover 
before  them.  If  there  be  in  some  one  or  more  cases  a  power  and 
authority  to  be  exercised  on  the  part  of  the  public,  those  powers 
are  not  given  to  the  justices  of  sewers  as  individuals,  but  in 
their  public  capacity ;  and,  as  commissioners,  they  can  do  no  act 
which  goes  to  shew  either  exclusive  possession,  or  any  possession 
of  any  description  whatever.  I  think,  therefore,  that  in  this  case 
there  must  be  a  nonsuit. 

Park,  J. : 

I  should  have  been  contented  to  have  simply  expressed  my 
concurrence  in  the  opinion  which  my  Lord  Chief  Justice  has 
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given,  had  it  not  been  for  the  great  importance  of  this  question    The  Dnke  of 
to  the  public.     That,  and  the  magnitude  of  the  subject,  perhaps,  «. 

require  me  to  say  upon  this  occasion,  more  than  I  otherwise       ^^^^ 
should  have  said. 

This  is  a  civil  action,  and  it  is  not  probable,  if  it  is  well  founded, 
that  some  authority  for  it  should  not  have  been  discovered.  No 
such  authority,  however,  appears  to  have  been  found.  It  must 
be  quite  impossible,  I  think,  if  any  one  reads  what  is  to  be  found 
in  the  Act  of  Parliament  passed  in  the  reign  of  Henry  VIII.,  and 
the  powers  granted  to  the  commissioners  under  that  Act ;  and 
then  consults  that  very  learned  reading,!  which  is  much  regarded 
as  an  authority  in  Westminster  Hall,  not  to  be  satisfied  from 
every  passage  in  that  work,  that  no  such  action  as  this  can  be 
maintained.  The  commission  itself,  undoubtedly,  gives  many 
powers,  *and  a  considerable  authority  to  the  commissioners ;  but  [  *fi27  ] 
every  one  must  feel,  that,  in  no  part,  is  it  stated,  that  they  are  to 
have  any  sort  of  ownership,  or  any  possession  or  property  in  the 
works  which  they  may  have  to  superintend  and  control.  The 
commission  at  large  contains  almost  every  thing  that  can  occur 
upon  such  a  subject.  It  constitutes  the  commissioners  a  court, 
and  gives  them  every  power  incident  to  a  court  of  oyer  and 
terminer.  They  may  compel  obedience  to  their  orders  ; — they 
may  command  the  sheriffs  by  their  mandatory  writs,  to  summon 
a  jury  of  twelve  men  for  the  purpose  of  inquiry; — they  are 
enabled  to  appoint  ministerial  officers ; — they  may  nominate  a 
coUector  for  the  purpose  of  collecting  money,  and  proper  officers 
for  hearing  and  taking  an  account  of  the  receipts  and  payments. 
So  that  the  commissioners  themselves  do  not  act  ministerially,  but 
the  officers  whom  they  appoint.  Again,  the  commissioners  are 
empowered  to  arrest  all  waggons  and  so  forth ;  but  the  charges 
are  not  to  be  paid  by  the  commissioners  themselves,  for  the  com- 
mission, still  treating  them  as  a  court,  directs  that  the  charges  are 
to  be  paid  by  such  rates  as  they,  by  their  ordinance,  shall  decree. 
The  passage  quoted  by  my  brother  Best  from  Gallis,  strikes  me, 
as  far  as  it  makes  against  the  argument,  in  support  of  which  it 
was  cited,  as  almost  decisive  of  the  whole  case.  Gallis  draws  a 
distinction  between  a  wall  and  a  bank ;  as  to  the  latter  the  owner- 
t  Oallifl  on  Sewers,  p.  74,  4th  ed. 
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The  Dnke  of  ship  18  not  doubtful,  but  as  to  a  wall  the  ownership  is  doubtful ; 
(..  and,  as  a  wall  ib  not  necessarily  the  property  of  the  owner  of  the 

Clabk.  adjoining  land,  it  is  argued  that  it  must  be  the  property  of  the 
cbmrnissioners.  Callis  says,  **  A  wall  doth  differ  in  point  of 
ownership  from  a  bank,  first,  in  respect  to  the  materials  the  same 
is  made  of ;  for  a  bank  is  made  ex  8olOf  &c. ;  but  so  is  not  a  wall, 
for  it  is  an  artificial  edifice,  not  of  the  materials  arising  out  of  the 
[  '628  ]  place  where  it  standeth,  but  which  be  brought  *and  built  there, 
ad  propria  onera  et  costagia  partis,*' — not  of  the  commissioners ; 
it  is  not  built  at  their  cost, — "  so  that  the  ownership  and  property 
of  a  wall  doth  appertain  to  him  who  is  bound  to  repair  the  same, 
though  his  ground  lie  not  next  thereto,  but,  of  a  bank,  the 
property  and  ownership  is  his  whose  grounds  adjoin  thereto." 
The  commissioners  are  not  bound  to  repair  the  wall,  they  are  to 
order  it  to  be  repaired ;  but  the  party  bound  to  repair,  is  the  party 
who  is  to  pay  the  expenses  of  the  reparations.  This  certainly 
shows  that  the  property  of  a  bank  is  in  the  owner  of  the  adjoining 
land,  but  that  the  property  of  a  wall  is  in  him  who  is  bound  to 
repair  it,  or,  in  other  words,  not  in  the  commissioners.  Bat  my 
opinion  does  not  rest  upon  that  passage  only,  it  will  be  found 
that  the  commissioners  themselves  are  not  liable,  but  that  they 
are  to  make  an  order  upon  those  who  are  liable ;  and,  as  to 
possession,  there  is  no  mention  of  it  whatever.  In  Callis,  f 
under  the  title  of  ownership,  I  read,  concerning  the  owner,  that, 
''  The  ownership  of  a  bank,  wall,  or  other  defence,  is  a  sufficient 
warrant  to  impose  the  charge  of  the  repairs  thereof  upon  him, 
without  being  tied  thereto  by  prescription,  as  it  appears  in 
8  Hen.  YII.  fol.  6,  and  it  stands  with  reason  that  every  man 
should  be  bound  to  repair  his  own ;  and  the  consideration  is  also 
moving,  for  that  his  grounds  which  lie  nearest  the  waters  are 
sooner  subject  to  drowning,  and  if  any  increase  be  upon  the 
small  rivers,  it  falls  to  his  share.'*  The  ownership  of  a  bank  or 
wall  then  is  not  in  the  commissioners.  The  commissioners  are 
to  impose  a  charge  for  the  repairs ;  but  they  are  not  to  impose  a 
charge  upon  themselves.  It  is  quite  manifest,  therefore,  that 
the  commissioners  cannot  have  the  possession.  There  is  another 
[  *620  ]  passage  which  has  been  ^adverted  to,t  where  Callis  shews  that, 
tP.  116.  tP.2l9. 


VOL.  XX.]  1818.    C.  P.    8  TAUNT.  629—680.  599 

if  the  commlBBioners  think  it  necessary  for  the  purpose  of  the  The  Dake  of 
works  that  certain  things  should  be  got,  and  that  trees  should  be  ^^^^'^^'^ 
taken,  they  may  appoint  the  officers  to  take  so  many  trees  of  Clabk. 
I.  8.  at  such  a  price,  and  ''I.  S.  hath  remedy  to  come  by  his 
monies  in  this  Court; " — ^that  is  the  court  of  the  commissioners 
of  sewers.  Now  did  ever  any  body  hear  of  the  judge  of  a  court 
deciding  his  own  cause?  But  these  commissioners  are  to  decide 
and  give  a  remedy  to  the  party  for  the  trees  admitted  to  be  taken 
under  their  authority,  or  at  least  by  virtue  of  their  authority, 
they  themselves  acting  as  judges.  So  also,  it  is  expressly  pointed 
out,  in  the  passage  which  follows,  that  the  labourers  and  work- 
men are  to  recover  their  wages,  not  of  the  commissioners,  but 
before  the  commissioners.  In  order  to  save  the  expense  of  pro- 
ceedings at  law,  parties  are  enabled  to  sue  in  their  court,  and 
before  the  commissioners  of  sewers,  who  may  give  immediate 
remedy.  There  is  another  passage,  beginning  at  page  92,  which 
is  extremely  strong ;  for  it  shews  that,  it'  new  walls  are  to  be 
erected,  they  are  not  to  be  erected  by  the  commissioners,  but 
by  those  owners  of  the  levels  who  take  the  benefit  of  them,  and, 
taking  the  benefit,  are  bound  to  repair  and  maintain  them.  The 
property,  therefore,  must  be  in  them. 

The  only  further  topic  of  which  I  shall  take  notice  is  the  stat. 
of  the  87  Geo.  III.,  which  has  been  much  relied  upon  by  the 
Bar  ;  but  it  seems  to  me  that  the  plaintiffs  cannot  at  all  intrench 
themselves  in  the  18th  section.  This  statute  may  be  described 
as  an  act  for  the  preservation  of  the  harbour  of  Bye ;  and  the 
Legislature,  choosing  to  give  to  the  lords,  bailiffs,  and  jurats  of 
Bomney  Marsh  certain  powers,  gave  them  the  powers  contained 
in  the  Act,  joining  them  with  the  commissioners  of  sewers. 
But  that  statute  does  not  extend  the  powers  of  *the  commis-  [  *6Z0  ] 
sioners  of  sewers ;  it  only  gives  to  the  lords,  bailiffs,  and  jurats 
of  Bomney  Marsh  a  similar  jurisdiction.  So  anxious  was  the 
Legislature  to  guard  against  misconstruction,  that  it  expressly 
provides  that  nothing  therein  contained  should  lessen  or 
prejudice  the  general  authority  of  the  commissioners  of  sewers. 
The  Act  was  not  framed  for  giving  the  commissioners  of  sewers 
any  greater  authority;  but  it  was  framed  so,  that  a  much 
greater  authority  should  be  given  to  the  lords,  bailiffs,  and  jurats 


s 


600  1818.    C.  P.    8  TAUNT.  680—681.  [e.r. 

The  Dake  of  of  Bomnev  Marsh  than  they  had  before,  in  case  of  the  lands 
Newoabtlb   ,    .  -  - 

V.  being  endangered. 

Clark.  Under  all  the  circumstances  of  the  case,  therefore,  there  is  no 

foundation  for  supposing  that  an  action  of  this  sort  can  be 

maintained;    and  I  think   that  to  decide  in  concurrence  with 

what  has  been  brought  forward  in  argument  for  the  plaintifEs 

would  be  highly  dangerous  to  their  interests.    The  Legislature 

never  contemplated  that  the  commissioners  of  sewers  should 

have  any  other  authority  than  that  of  guarding  against  any 

injury  on  the  part  of  the  public  ;  and,  if  any  injury  arose  from 

the  cutting  down  the  dam  in  question,  that  remedy  must  be  by 

indictment  in  the  name  of  the  King,  and  not  by  an  action  brought 

by  the  commissioners  as  individuals,  for  the  wrong  done.     If  the 

proceeding  by  indictment    had  been  adopted,  it  would  have 

afforded  the  opportunity  of  administering  justice,  by  keeping 

the  fine  impending  over  the  party  until  the  damage  was  duly 

repaired.    Under  these  circumstances,  I  am  of  opinion  that  this 

verdict  cannot  be  allowed  to  stand. 

BURBOUGH,  J. : 

This  question  is  raised  upon  the  general  issue :  the  plaintiffs, 
therefore,  must  have  the  possession,  or  they  cannot  maintain 
this  action.  It  is  not  necessary  for  me  to  state  what  is  the  case 
of  commissioners  of  inclosure,  because  it  must  be  remembered 
[  ^631  ]  *that  they  act  ministerially.  In  many  acts  those  commissioners 
interfere  personally,  and  many  things  are  carried  on  under  their 
immediate  direction  ;  and  a  question  in  such  cases  may  be 
raised,  whether  they  may  not  have  a  constructive  possession; 
but  that  is  not  now  to  be  decided  :  such  a  question  can  never  be 
made  a  part  of  the  present  case.     The  case  of  Driver  v.  Simp$on\ 

t  Argued    and    decided   by    the  for  taking  up  and  carrying  away  the 

Court  of  K.  B.  at  Serjeants*  Inn,  stake.    It  was   contended   for   the 

immediately  before  this  term;  not  plaintiffs,   that    they   had   such   a 

reported. — ^Trespass  by  two  of   the  possession   as   entitled   them   to  a 

commissioners   under    an   inclosure  yerdict  on  the  first  as  well  as  the  last 

Act  against  the  occupier  of  land,  for  count.   On  the  first  count  the  verdict 

taking  up  a  stake  which  had  been  was  entered  for  the  defendants ;  on 

put  down  by  their  surveyor  in  pro-  the  second  for  the    plaintiffs :    the 

gress  of  the  indoeure.    First  count,  Court  holding,  that  though  the  com- 

f  or  a  trespass  to  the  land ;  second,  missioners  had  not  such  a  possession 
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■was  80  very  peculiar  in  its  nature,  and  depended  so  entirely  upon   The  Duke  ot 
particular  circumstances,  that  the  gentlemen  who  took  the  note  «. 

of  it  did  not  think  it  worth  reporting ;  and,  besides,  it  has  no  Clark. 
bearing  upon  the  present  question.  My  Lord  Chief  Justice  has 
truly  observed  that,  as  there  has  been  no  instance  of  such  an 
action,  it  is  a  strong  presumption,  under  the  circumstances  of 
this  case,  that  no  such  action  could  be  maintained.  An  Act  of 
Parliament  was  made  in  the  year  1581,  previously  to  which  the 
commissioners  of  sewers  had  a  regular  jurisdiction  of  oyer  and 
terminer,  which  they  had  been  accustomed  to  have  at  all  times. 
In  this  case,  whether  the  defendants  are  wrong  doers  or  not,  is 
not  the  question.  The  question  is :  against  whom  are  they 
wrong  doers?  Are  they  wrong  doers  against  the  plaintiffs? 
Certainly  not,  unless  the  plaintiffs  can  be  said  to  be  personally 
in  possession,  or  have  a  right  to  the  property,  in  respect  of 
which  possession  follows  ;  for  without  that  they  cannot  maintain 
their  action.  They  must  either  have  the  actual  possession  or 
the  general  property,  which  brings  possession  to  them.  Now, 
let  us  look  for  a  moment  at  the  situation  of  the  commissioners 
and  see  whether,  in  any  possible  case,  the  possession  can  be  in 
them.  The  commissioners  are  clothed  with  no  individual  rights 
as  a  consequence  of  their  office — they  act  in  their  official  capacity 
only.  They  are  persons  holding  a  court  of  record ;  they  act  by 
their  servants,  and  all  they  do  is  done  under  the  sanction  of  the 
Court.  How  is  the  Act  *of  Parliament  worded,  under  which  [  •632  ] 
they  are  constituted  commissioners  ?  It  is  in  very  strong  terms : 
the  commissioners  are  said  to  be  the  King's  justices,  which 
shews  very  plainly  what  we  are  to  understand  by  the  commission. 
The  business  of  the  court  is  to  be  settled  by  six  of  the  com- 
missioners, three  of  whom  must  be  of  the  quorum.  They  are 
justices,  and  are  to  do  those  things  which  are  pointed  out ;  but 
all  still  with  reference  to  a  court  of  oyer  and  terminer  existing  at 
all  times.  Let  us  look  at  the  acts  which  the  commissioners  are 
to  perform.  They  are  to  survey  the  things  under  their  care ; 
and  when  they  come  back  from  their  survey,  their  proceedings 

as  would  enable  them  to  suBtain  the      their  directions  to  sustain  their  right 
first   count,  they  had   a   sufficient     of  action  on  the  second, 
property  in  the  stake  put  down  under 
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The  Dake  of  are  taken  by  the  commissioners  as  a  court.    If  they  are  to 
«.  survey,  they  are  also  to  inquire  by  the  oaths  of  honest  and 

Clabk.  la^ni  men,  who  are  to  present  what  things  are  necessary  to 
be  done.  Then  the  commissioners  are  to  make  a  decree,  and 
issue  their  orders,  which  they  are  authorised  to  carry  into 
effect  by  their  keepers,  bailiffs,  expenditors,  and  other  officers, 
as  ministers.  They  have  duties  assigned  to  them:  but  for 
what  purpose  ?  For  the  safety,  conservation,  reparation,  and 
reformation  of  the  premises — ^all  that  is  to  be  actually  done 
is  done  by  the  machinery  of  the  persons  appointed  by  the 
commissioners.  The  commissioners  are  to  hear  the  accounts  of 
the  collectors  or  other  ministers  as  to  receipts  and  payments : 
all  this  shews  that,  in  their  administration,  the  commissioners 
themselves  form  a  court  of  justice,  and  that  they  carry  their 
decrees  into  effect  by  means  of  their  officers.  Now,  I  would  ask 
if  there  has  ever  been  an  instance  of  an  action  brought  by  any 
one  against  a  judge  of  a  court  of  record  for  any  thing  done  in  a 
judicial  capacity  ?  It  is  impossible.  Never  can  such  an  action 
have  existed.  I  remember  very  well  the  case  of  MiUer  v.  Seare,^ 
f  *633  ]  *which  was  an  action  brought  against  commissioners  of  bank- 
rupts. There  a  distinction  was  made,  that  the  commissioners  of 
bankrupts  had  a  ministerial  authority,  and  did  not  form  a  court 
of  record.  Various  distinctions  had  been  drawn  upon  the 
subject ;  but  that  case  put  all  questions  to  rest.  Then  it  is  said 
that  the  plaintiffs  are  only  commissioners  of  a  particular  district ; 
but,  look  at  the  statute,  and  the  answer  is  plain.  The  statute 
says,  that  by  reason  of  the  outrageous  flowing  of  the  sea,  it  was 
necessary  that  commissions  of  sewers  should  be  directed  from 
time  to  time  in  all  parts  of  the  realm.  They  are  not  appointed 
for  any  particular  district ;  the  commissions  are  issued  because 
there  is  found  great  want  of  them,  from  the  breaking  and 
irruptions  of  the  sea,  by  means  of  which  the  low  lands  are 
destroyed.  Beyond  all  question  these  commissioners  are 
invested  with  a  great  public  authority.  They  are  to  be  named, 
not  in  the  ordinary  way  under  an  Indosure  Act,  but  by  the 
Lord  Chancellor  and  Lord  Treasurer  of  England,  and  the  two 
Chief  Justices  for  the  time  being,  or  by  three  of  them,  whereof 

t  2  W.  BL  1141. 
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the  Lord  Chancellor  to  be  one.     Under  these  circumstances,  can   The  Duke  of 

it  be  contended,  that  the  commissioners  have  the  possession  of  «. 

these  works.    Is  there  any  pretence  for  supposing  that  they  can       Clabk. 

have  such  a  possession  as  will  maintain  this  action  ?    They  are 

not  in  a  capacity  to  have  the  possession,  being  a  court  of  record. 

To  what  end  should  they  have  the  possession,  when  every  thing 

they  do,  is  by  the  machinery  of  those  whom  they  appoint? 

From  the  words   of   the  statute  of   Hen.  YIII.   I  have  not 

the  least  doubt  upon  the  question :  and  I  am  of  opinion  that 

this  action  cannot  be  maintained. 

Judgment  of  nonsuit. 


AMES  AND  Others  v.  MILWAED.f 

(8  Taunt.  637—642 ;  S.  C.  2  Moore,  713.)  ^g^g 

The  arbitrator,  to  whom  an  action  on  the  case  for  a  fraudulent       ^ov.  27. 
representation  of  the  oiroumstanoes  of  A.  was  referred,  found  that  the  *^ — 

defendant,  knowing  the  object  of  the  plaintiffs*  enquiries,  had  omitted  l  ^^^  J 
to  state  the  material  facts  of  the  existence  of  debts  due  by  A.  to  him, 
and  of  his  holding  A/s  warrant  of  attorney,  and  that  therefore  he  did 
not  giye  a  fair  representation  of  what  he  knew  concerning  A/s  credit ; 
and  that  the  defendant^  although  he  did  not  mean  to  hold  out  any 
inducement  to  the  plaintiffs  to  trust  A.,  thereby  misled  the  plaintiffs, 
and  created  in  them  a  false  confidence  in  the  circumstances  of  A.  The 
arbitrator  acquitted  the  defendant  of  all  collusion  with  A.,  and  of  all 
fraud  at  the  time  of  making  the  representation,  but  feeling  himself 
compelled  by  adjudged  cases,  which  he  mentioned,  to  decide  that  the 
knowledge  of  the  falsehood  of  the  thing  asserted  was  in  itself  fraud  and 
deceit,  he  awarded  in  favour  of  the  plaintiffs.  The  Court  set  aside  the 
award,  on  the  ground  that  the  arbitrator  had,  on  the  face  of  it,  acquitted 
the  defendant  of  fraud  and  deceit. 

Action  on  the  case,  for  a  fraudulent  representation.     The 

arbitrator,  to  whom  the  case  was  referred,  stated  in  his  award 

the  following  facts.     The  plaintiffs  were  distillers  at  Birmingham, 

and  the  defendant  was  a  malster  of  the  same  place.    Towards 

the  end  of  1815  and  in  the  beginning  of  1816,  the  defendant  had 

trusted  William  Bate,  who  kept  a  public  house  in  Birmingham, 

with  divers  quantities  of  malt,  and  had  agreed  to  extend  his 

credit  to  2502.,  to  secure  which  sum  with  interest  the  defendant 

took  Bate's  warrant  of  attorney  on  the  20th  January,  1816; 

t  See   the  note    to  Haycra/t   v.      to  this  volume. — F.  P. 
Creasy,  6  B.  B.  380,  and  the  Preface 
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Axes  and  between  that  time  and  the  September  following,  delivered 
Mn^wABj).  other  quantities  of  malt,  which  made  up  the  2502.  It  was  in- 
tended between  Bate  and  the  defendant,  that  Bate  should  be 
intrusted  with  this  amount  at  interest,  and  that  he  should  for 
the  future  pay  for  one  delivery  of  66  bushels  of  malt  under 
another.  On  the  24th  February,  1817,  Bate,  besides  the  debt  of 
2502.  was  in  arrear  822.  4$,  on  account  of  a  further  supply ;  and 
on  that  day,  he  had  at  his  request  56  bushels  more  of  malt,  the 
amount  of  the  price  of  which  he  promised  to  pay,  as  well  as  the 
82Z.  4«.  after  Whitsuntide  fair,  with  which  promise  the  defendant 
was  contented.  On  the  24th  March  following.  Bate  ordered  56 
[  *839  1  bushels  more,  which  he  at  the  same  time  paid  for,  ^(minus  16«.) 
The  account  between  the  defendant  and  Bate  being  in  this  state, 
(namely,  the  debt  of  2502.  resting  on  the  security  of  the  warrant 
of  attorney,  and  a  further  debt  of  about  682.  on  his  undertaking 
to  pay  after  the  next  Whitsuntide  fair),  the  plaintiffs,  about 
three  weeks  before  Whitsuntide,  applied  by  their  traveller  to  the 
defendant,  to  know  the  character  and  responsibility  of  Bate, 
and  the  defendant  being  informed  by  the  traveller  that  Bate 
had  given  a  reference  to  him,  as  to  his  (Bate's)  responsibility, 
and  being  asked  what  he  thought  of  Bate,  replied,  ''  he  pays  me 
very  well ; "  and  to  another  question,  whether  he  would  trust 
him  with  malt,  he  replied  that  he  would.  This  communication 
passed  in  the  street,  where  the  defendant  and  the  plaintiffs' 
traveller  accidentally  met.  In  consequence  of  what  the  defen- 
dant there  stated,  the  plaintiffs  delivered  to  Bate  a  quantity  of 
spirits  to  the  amount  of  502.  18s.  The  plaintiffs  had  previously 
credited  Bate  with  two  gallons  of  brandy,  ordered  of  their  same 
traveller,  who  admitted  that  he  had  often  pressed  Bate  for 
orders,  considering  his  house  well  situated  for  business,  and 
that  knowing  the  family,  he  was  anxious  to  do  business  with 
Bate.  It  was  proved,  however,  that  one  of  the  plaintiffs  in 
person  refused  to  trust  Bate  with  this  larger  order  without  a 
reference.  After  Whitsuntide  fair.  Bate  failed  to  pay  the  de- 
fendant according  to  his  promise ;  and,  in  the  second  week  after 
the  fair,  Bate  having  again  applied  to  the  defendant  for  more 
malt  on  credit,  he  refused  to  trust  him  further,  and  very 
shortly  afterwards   entered   up  judgment  on  the  warrant  of 
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attorney,  and  executed  it  against  the  goods  of  Bate.     The  execa-        ambs 
tion  was  set  aside  by  a  commission  of  bankrupt  founded  on  a     milwabd. 
previous  act  of  bankruptcy.      The  arbitrator  then  stated,  that 
he  had  been  induced  to  state  the  facts,  and  also  to  give  the 
grounds  and  reasons  of  his  decision  on  account  of  the  doubts 
and  *dififerent  opinions   entertained  by  the  judges  respecting      f  *^^^  ] 
actions  of  this  nature,  and  then  proceeded  as  follows.      ''My 
decision  and  award  is,  that  the  defendant  knowing  the  object 
of  the  inquiries  made   of   him  on   the   part  of   the  plaintiffs, 
took  upon  himself  to  answer,  but  omitted  to  state  the  material 
facts  of  the  debts  which  Bate  owed  to  him,  and  that  he  held 
Bate*s  warrant  of  attorney  for  250Z.,  wherefore  the  defendant 
did  not  give  a  fair  representation  of  what  he  knew  concerning 
Bate's  credit,  and  which  facts,  if  they  had  been  stated,  would 
have  given  a  different  colour  to  the  transaction.     In  what  the 
defendant  did  say,  I  think  he  meant  not  to  hold  out  any  induce- 
ment to  the  plaintiffs  to  trust  Bate,  but  to  confine  his  informa- 
tion to  the  questions  asked,  and  inasmuch  as  he  said  concerning 
Bate,  "  he  pays  me  very  well,"  he  spoke  truth  with  reference  to 
the  particular  agreement  between  himself  and  Bate,  but  as  he 
never  disclosed  the  terms  of  their  dealings,  and  the  security  he 
held,  he  thereby  misled  the  plaintiffs,  and  created  in  them  a 
false  confidence  in  the  circumstances  of  Bate.    I  acquit  the 
defendant  of  all  collusion  with  Bate,  and  of  all  premeditated 
fraud,  with  a  view  to  benefit  himself  at  the  plaintiffs'  expense, 
by  subjecting  their  goods  to  his  execution  ;  and  I  acquit  him  of 
any  intention  at  the  time    of  making  this  representation,  of 
withdrawing  his  credit  from  Bate,  but  I  am  compelled  by  the 
authorities  cited  in  the  margin,!   to  decide  in  this  case,  that 
the  knowledge  of  the  falsehood  of  the  thing  asserted  is  fraud 
and  deceit,  and  that  the  assertion  of  the  defendant,  that  Bate 
paid  him  well,  was  not  true  in  the  obvious  sense  of  the  words  ; 
that  the  defendant  *wa8  bound,  if  he  answered  at  all,  to  state      [  '640  1 
all  he  knew,  and  that  he  omitted  to  disclose  important  circum- 

t  Paeley  v.  FreemaUy  1  R.  B.  634  3  Bos.  &  P.  3«7.     [See  now  Derry  v. 

(3  T.  R.  51);  Haycra/t  v.   Creasy,  6  Peek(iSS9)  14  App.Cas.  337,  58 L.J. 

R.  R.   380  (2   East,  92);    Eyre  v.  Ch.  864,  and  the  cases  there  cited  and 

Dunsford,  1  East,  318  ;  Tapp  v.  Xee,  commented  on.]— R.  0. 
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AME8  stances  directly  within  his  own  knowledge ;  and  that  the  sup- 
MiLWARD.  P^ Gssion  of  facts  of  such  different  import,  and  so  material  as 
those  which  the  defendant  did  not  choose  to  communicate,  is 
equally  evidence  of  fraud  and  deceit."  And  he  then  awarded 
the  sum  of  602.  188.  to  be  paid  by  the  defendant  to  the 
plaintiffs  at  a  certain  time  and  place  in  'the  award  men- 
tioned, &c. 

Copley,  Serjt.,  on  a  former  day,  had  obtained  a  rule  nm  to 
set  aside  this  award,  on  the  ground  that  the  arbitrator  had  on 
the  face  of  it  mistaken  the  law  of  the  cases  referred  to ;  and 
that  his  adjudication  was  wrong,  being  in  the  teeth  of  his  own 
opinion,  acquitting  the  defendant  of  fraud  or  an  intention  to 
deceive.    And  now, 

Lens,  Serjt.  shewed  cause  against  the  rule.     *    *    * 

[  641  ]  Copley,  who  rose  to  support  the  rule,  was  stopped  by  the 

Court. 

Dallas,  Gh.  J. : 

If  this  award  be  set  aside,  the  plaintiffs  will  not  be  without 
their  remedy.  It  is  stated  that  the  arbitrator  has  gone  back- 
[  *642  ]  wards  and  forwards  in  his  ^opinion,  but  that  at  last  he  is  right : 
now  I  think  that  he  was  decidedly  wrong.  These  actions  ought 
not  to  be  encouraged.  I  do  not  conceive  that  where,  in  sab- 
stance,  a  man  answers  fairly,  and  does  not  impart  all  he  knows, 
it  necessarily  follows  that  he  intended  fraud.  The  ground  of 
the  action  is  fraud ;  the  words  used  in  framing  the  count  are, 
that  the  defendant,  intending  to  deceive  and  defraud  the  plain- 
tiffs, &c.  did  falsely,  deceitfully,  and  fraudulently  assert,  &c. 
This  the  arbitrator  expressly  negatives.  What  then  is  fraud  ? 
In  the  words  of  Mr.  Justice  Ls  Blanc,  it  is  *'  an  intention  to 
deceive."  Now  how  is  it  possible  to  support  an  award  against  a 
defendant,  in  an  action  of  this  kind,  where  he  is  acquitted  of  all 
intention  to  mislead,  and  of  all  premeditated  fraud? 

Park,  J. : 

In  Paaley  v.  Freeman  great  objections  were  made  to  this 


VOL.  XX.]  1818.     C.  P.     8  TAUNT.  642.  607 

action,  the  novelty  of  which   is  within   all  our   recollections.        ames 
Mr.  Justice  Lb  Blanc's  opinion   in   Haycraft  v.   Creasy  gave     milwabd. 
universal  satisfaction.    The  conclusion  to  which  the  arbitrator 
has  come  in  this  case,  is  quite  absurd.    He  says  ''  I  think  he  is 
innocent,"  and  then  awards  against  him. 

BUBROUGH,  J. : 

This  action  could  not  be  maintained  without  such  evidence  as 

would  induce  the  jury  to  find  fraud ;  and  that  the  arbitrator  has 

negatived. 

Rule  absolute. 
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^^^'  (6  Price,  3—14  ;  8.  C.  2  Chitty,  167.) 

^     ^  If  a  landlord  distrain  inter  alia  his  tenant's  cattle  and  beasts  of  the 

plough,  for  rent  arrear,  and  it  turn  out  after  the  sale  (judging  by  the 
result)  that  there  would  in  point  of  fact  have  been  sufficient  to  satisfy 
the  rent  due,  and  expenses,  without  taking  or  selling  them,  such  a 
distress  is  not  thereby  proved  to  be  an  illegal  distress,  and  contrary  to 
the  statute  51  Hen.  III.  if  there  were  reasonable  grounds  for  supposing 
(from  the  appraisement  of  proper  and  competent  persons  made  at  the 
time  of  the  taking),  that  without  taking  the  beasts  of  the  plough,  there 
would  not  have  been  sufficient  to  have  satisfied  the  rent  and  expenses 
when  sold. 

Sembh,  that  there  is  no  order  required  by  law  to  be  observed  on  the 
sale  of  such  goods,  as  that  the  beasts  of  the  plough  should  be  postponed 
to  other  goods;  nor  is  it,  therefore,  a  cause  of  action  that  the  beasts  of 
the  plough  should  be  sold  before  the  other  goods  are  disposed  of,  where 
the  distress  itself  was  not  wrongful. 

A  VERDICT  had  been  found  for  the  defendant  on  the  trial  of 
this  cause  at  the  last  assizes  for  Devon,  under  the  direction  of 
Mr.  J.  Abbott. 

The  action  was  trespass  on  the  case  against  the  defendant, 
who  was  the  steward  of  the  Earl  of  Morley,  the  plaintiff's  land- 
lord, for  a  wrongful  distress  and  sale  contrary  to  the  stat.  (51 
Hen.  III.) 

The  declaration  consisted  of  eight  counts.  The  first  count 
was  framed  on  the  51  Hen.  III.  stat.  4,  and  was  as  follows : — 

*'  Whereas  by  the  laws  and  statutes  of  this  realm,  no  one 
[  **  ]  ought  to  be  distrained  by  beasts  *of  the  plough,  nor  by  his 
sheep,  so  long  as  he  shall  have  any  other  goods  and  chattels, 
wherein  a  reasonable  and  sufficient  distress  may  be  had  and 
levied  (except  only  such  beasts  as  shall  happen  to  be  found 
doing  damage  to  any  one,  which,  by  the  laws  and  customs  of 
this  realm  ought  to  be  distrained  for  the  same) ;  yet  the  de- 
fendant well  knowing  the  premises,  but  contriving,  &c.,  hereto- 
fore, to  wit,  on,  &c.  at,  &c.  took  and  distrained  the  beasts  of  the 
plough,  and  sheep  of  the  plaintiff,  to  wit,  &c.  then  being  in  and 
upon  the  said  lands  and  premises,  so  held  and  occupied  by  the 
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plaintiff  as  aforesaid,  and  whereby  and  wherewith  he  the  jenneh 
plaintiff  then  tilled  his  said  lands,  not  for  damage  feasant,  but  yollakd 
for  certain  rent,  to  wit,  the  sum  of  197Z.  10«.  then  supposed  to 
be  due  and  owing  from  the  plaintiff  to  the  said  Earl,  for  and  in 
respect  of  the  said  lands  and  premises,  with  the  appurtenances  ; 
although  there  were  then  and  there  other  goods  and  chattels  of  the 
plaintiff,  in  and  upon  the  said  lands  and  premises  with  the  appur- 
tenances, (not  being  beasts  of  the  plough,  or  sheep),  sufficient  for  a 
reasonable  distress  for  the  rent  aforesaid :  and  the  defendant  after- 
wards, to  wit,  on  the  20th  day  of  January,  in  the  year  aforesaid, 
at  Plymouth  aforesaid,  in  the  county  aforesaid,  sold  the  said 
beasts  of  the  plough,  and  the  said  sheep,  and  converted  and 
disposed  of  the  money  arising  from  the  sale  thereof,  to  the  use 
of  him  the  defendant,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided." 

There  was  a  count  in  trover,  and  other  counts  for  keeping         [  6  ] 
distress  on  premises  for  an  unreasonable  time ;  for  selling  part 
of  the  goods  distrained,  not  for  the  best  price,  <Src.,  &c. 

Gaselee  having  obtained  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside,  and  a  new  trial  had  on  the  ground 
of  a  misdirection  on  the  evidence,  as  applied  to  the  pleadings, 
it  having  been  proved  that  more  had  been  taken  than  was 
sufficient  to  pay  the  rent  and  expenses,  independently  of  the 
beasts  of  the  plough,  and  sheep ;  and  that  they  had  been  sold 
first,  while  other  things  had  not  been  put  up  to  sale. 

Garrow,  B.  now  read  the  learned  Judge's  report,  from 
which  it  appeared  to  have  been  proved,  that  the  defendant  had 
distrained  beasts  of  the  plough,  and  sheep,  amongst  the  rest  of 
the  farming  stock,  com  and  hay,  and  farming  implements.  Sec. ; 
and  that  the  furniture  in  the  house  was  also  taken ;  but  only  in 
part  sold — ^that  the  beasts  of  the  plough  and  other  cattle  had 
been  sold  first  (producing  about  85L),  according  to  the  usual 
custom  of  commencing  such  sales  with  the  out-of-door  goods ; — 
and  that  the  whole  had  been  previously  appraised  at  2111.  Ids.  6d. 
by  a  sworn  appraiser  assisted  by  a  farmer.  The  value  of  what  re- 
mained unsold  was  variously  estimated  from  852.  (the  auctioneer's 
valuation)  upwards,  but  by  other  witnesses  from  that  sum  to  1002. 

K.B. — ^TOL.  XX.  B  B 
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jwiHKR  The  learned  Judge  on  that  evidence  left  two  questionB  to  the 

YoLLAND.  jury ;  let,  whether  the  defendant  had  used  reasonable  diligence 
1^1  in  ascertaining,  whether  there  was  sufficient  on  the  premises 
without  resorting  to  the  beasts  of  the  plough ;  and  2dly,  whether 
the  goods  which  had  been  seized  had  been  improperly  sold  by 
the  improvident  conduct  of  the  defendant.  And  his  Lordship 
directed  the  jury,  that,  if  they  were  of  opinion,  that  the  de- 
fendant had  reasonable  ground  for  thinking  that  they  might 
have  sold  enough  without  selling  the  beasts  of  the  plough  to 
satisfy  the  arrear  of  rent  and  fair  expenses ;  and  that  the 
taking  the  cattle,  horses,  and  sheep,  were  an  unreasonable 
taking,  in  that  point  of  view  they  ought  to  find  a  verdict  for  the 
plaintiff :  otherwise  for  the  defendant. 

Williams,  C.  F.  Adam  and  Bailey ,  showed  cause  :  contending 
that  to  support  the  present  action,  it  was  necessary  to  prove  that 
the  distress  was  palpably  and  grossly  excessive  in  its  dispropor- 
tion to  the  amount  of  the  rent  in  respect  of  which  it  had  been 
made:  Field  v.  Mitchell,^ — that  in  fonning  the  estimation  of 
such  excess,  regard  should  be  had  to  the  distress  itEelf  only, 
and  not  to  the  result  of  the  sale,  which  was  only  one  of  the 
media  of  proof  of  an  excess,  and  not  by  any  means  conclusive ; 
for  it  might  turn  out  well  or  ill,  according  to  extrinsic  circum- 
stances, which  could  not  be  taken  into  account  by  the  appraisers, 
[  •!  ]  and  it  would  be  enough  if  the  defendant  *had  acted  bond  Jide, 
and  that  a  proper  appraisement  had  been  previously  made  by 
fit  persons, — and  that  that  would  be  sufficient  to  exonerate  the 
landlord,  and  those  acting  under  him.  In  this  case  the  sale 
had  turned  out  better  than  had  been  expected,  and  that,  by  the 
exertions  of  the  defendant.  As  to  the  beasts  of  the  plough  and 
sheep,  not  having  been  reserved  till  the  last,  there  is  no  pro- 
vision in  the  statute  requiring  that  to  be  done,  or  any  authority 
establishing  that  that  is  the  rule  of  law.  It  was  for  the  plain- 
tiff's accommodation  that  the  household  furniture  had  been 
kept  back,  that  he  might  not  be  turned  out  of  his  house,  unless 
it  had  been  necessary  to  sell  the  goods  in  the  house ;  and  as  he 
had  expresi^ed  no  dissent,  it  might  therefore  be  considered  to 

t  6  Esp.  71. 
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have  been  with  his  consent  that  the  household  furniture  had  Jbi^neb 
not  been  disposed  of  in  the  first  instance:  Washborn  v.  Black  A  volland. 
Here  by  the  appraisement  the  distress  was  shown  to  be  reason- 
able (according  to  the  criterion  of  the  statute)  ''  after  the  value 
of  the  debt,  and  by  the  estimation  of  neighbours  and  not 
strangers,  and  not  outrageous."  Since  this  statute  of  Hen.  III. 
that  of  2  Wm.  &  Mary,  c.  5,  has  altered  the  nature  of  distresses 
by  permitt'ng  them  to  be  sold,  and  they  are  no  longer  merely  in 
nomine  poeniBy  in  which  respect  the  law  has  become  very 
materially  changed.  The  statute  of  Hen.  III.  therefore,  as  ap- 
plied to  the  plaintiff's  cause  or  action  in  this  case,  may  be  con- 
sidered as  obsolete,  because  the  principle  and  policy  of  *the  I  *8  ] 
Act  no  longer  applies,  and  the  distress  itself  is  now  rather  in 
the  nature  of  an  execution  in  satisfaction  of  the  arrears  of  rent 
due,  than  a  pledge  for  securing  payment.  They  cited  in  sup- 
port of  those  positions,  the  case  of  Hvichins  v.  ChamhersyX 
where  the  doctrine  on  the  statute  and  on  the  general  law  of 
distresses  is  much  discussed :  and  they  submitted,  that  under 
the  circumstances  of  this  case  the  direction  of  the  learned  Judge 
was  correct,  and  that  this  rule  ought  to  be  discharged. 

Oaselee  and  Wilder  in  support  of  the  rule,  insisted,  that  in 
point  of  law,  not  only  had  the  distress  been  wrongful  in  taking 
the  beasts  of  the  plough  whilst  there  was  sufficient  on  the  pre- 
mises without  resorting  to  them ;  but  that  the  illegal  sale  of 
them  afterwards,  before  the  other  goods  had  been  sold  (and 
which  was  not  a  mere  gravamen  in  this  case),  was  alone  a  suffi- 
cient ground  for  maintaining  this  action,  and  one  which  the 
first  count  of  the  declaration  had  been  specially  framed  to 
meet,  being,  of  itself,  a  substantive  charge  and  integral  matter 
of  complaint.  And  they  contended,  that  the  statute  of  the  2 
Wm.  &  Mary,  had  merely  given  the  landlord  a  power  to  sell 
the  goods  distrained,  without  reference  to  the  statute  of  Henry 
III.  or  without  effecting  any  alteration  in  the  law,  with  respect 
to  distresses,  of  which  the  act  of  Henry  was  only  declaratory, 
leaving  the  party  still  answerable  for  the  illegality  of  the  dis- 

t  10  E.  E.  638,  n.  (11  East,  405,  n.)  J  1  Burr.  67^-688. 
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jsMVBB      tress,  and  of  ^course  for  the  sale  of  what  he  should  have  so 
ToLLAHD.     illegally  distrained. 

[  ^d  1  The  inducement  of  the  first  count  and  the  charge,  they  sub- 

mitted, taken  together,  showed  that  the  illegal  sale  of  the  goods 
was  the  gist  of  the  plaintifTs  cause  of  actioq,  as  to  which  they 
might  give  evidence  under  that  count  of  the  declaration;  for 
the  allegation  of  contra  statutum  does  not  vitiate  the  count 
more  than  those  words  in  an  indictment  for  k  common  law  offence 
would  do. 

Having  noticed  the  distinction  between  this  species  of  action 
and  the  more  common  one,  for  a  wrongful  distress  on  an  exces- 
sive taking,  they  adverted  to  the  language  of  the  two  Acts  of 
Parliament,  observing  that  the  statute  of  Henry  III.  was 
peremptory  in  the  provision  "  that  no  man  should  be  distrained 
by  his  beasts  that  gain  his  land,  but  until  they  can  find  other 
sufficient  distress,"  &c. ;  and  that  the  statute  of  Wm.  &  Mary, 
authorizing  the  sale  of  goods  distrained,  was  in  pari  materia, 
and  was  still  subject  to  that  provision  of  the  law  with  respect 
to  the  things  allowed  to  be  distrained  on :  nor  had  that  latter 
statute,  in  requiring  the  goods  to  be  appraised,  provided  that 
the  appraisement  should  be  the  criterion  of  the  reasonableness 
of  the  distress,  or  that  it  should  justify  the  tort  of  a  distress 
which  should  turn  out  to  be  in  fact  excessive  or  otherwise  iUegal. 

[  *io  ]  Every  distress  must  be  at  the  peril  of  the  party,  who  *cannot  sell 
what  he  cannot  take ;  and  it  is  equally  obligatory  on  him  to 
sell  that  last,  which  he  is  expressly  prohibited  from  taking  first. 
They  submitted  that  the  defendant  should  have  made  a  second 
distress  if  the  first  had  been  found  insufficient,  and  the  reason 
why  a  second  distress  is  allowed,  is,  that  the  landlord  might 
have  no  ground  for  evading  the  statute. 

They  then  urged,  that  in  point  of  form,  the  action,  (special, 
on  the  case)  was  here  particularly  correct  and  appropriate ;  and 
that  it  was  not  necessary  that  the  declaration  should  aver  that 
there  was  a  sufficient  distress  on  the  premises,  without  taking 
averia  earuca;  Dawson  v.  AlfordA  That  they  submitted  was 
matter  of  defence,  as  was  any  accidental  circumstance  of 
articles  of  uncertain  value  as  pictures,  horses,  &c.  {Hutchins  v. 

t  Dy.  312,  a. 
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Chambers,^)  liaving  brought  an  extraordinary  price,  in  con-  Jbkkbr 
sequence  of  extrinsic  estimation  depending  on  matters  out  of  tolland. 
the  common  calculation  of  an  appraiser.  And  so  far  from  fur- 
nishing an  excuse  for  the  defendont,  as  matter  of  speculation, 
all  such  possible  chances  rendered  the  propriety  of  reserving 
the  *beasts  of  the  plough  till  all  the  other  goods  which  had  been 
taken  should  have  been  first  sold,  more  obvious  as  a  rule  of 
conduct  on  the  part  of  auctioneers  in  all  such  cases ;  and  in  the 
present  case  it  was  proved  that  the  furniture  and  household 
goods  left  unsold  were  worth  at  the  lowest  estimation  852. ;  and 
that  the  hay  and  com  which  had  also  *not  been  sold  was  worth  [  ^n  ] 
802.  more ;  whereas  the  beasts  of  the  plough  which  were  sold 
had  brought  only  about  152.,  so  that  there  could  be  no  doubt  as 
to  the  fact  of  there  having  been  sufficient  on  the  premises  with- 
out taking  or  selling  the  beasts  of  the  plough ;  and  the  result  of 
a  sale  by  public  auction  is  a  far  more  correct  criterion  than  an 
ex  parte  appraisement  on  the  behalf  of  the  distrainor,  which  is 
always  below  the  actual  value.  They  submitted  therefore,  that 
there  ought  to  be  a  new  trial. 

The  Lord  Chief  Baron  was  not  present :  sitting  in  equity  in 
the  Exchequer  Chamber. 

Graham,  B.  absent. 

Wood,  B.  : 

This  motion  for  a  new  trial  was  founded  on  a  supposed  mis- 
direction of  the  Judge.  The  declaration  consists  of  a  great 
many  counts,  but  it  is  to  the  first  that  the  points  made  in  this 
case  apply ;  for  the  other  objections  all  resolve  themselves  into 
that :  and  therefore  the  question  will  be,  whether  that  count  is 
supported  by  the  evidence. 

It  has  been  attempted  to  be  shown  that  the  circumstances  at- 
tending the  sale  of  the  goods  distrained  are  sufficient  to  main- 
tain this  action,  on  the  idea  that  they  support  the  first  count ; 
but  I  am  clearly  of  opinion,  that  unless  the  distress  itself  was 
wrongfully  taken,  they  do  not.    Then  the  whole  will  turn  on  the 

t  1  BtuT.  589. 
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Jbnkbr  inquiry,  whether  taking  *the  beasts  of  the  plough  was  illegal, 
YoLLAND.  under  the  existing  circumstances,  at  the  time  when  the  distress 
[  *12  ]  ^as  originally  made.  Now  I  think,  that  they  were  then  legally 
and  properly  taken.  It  is  true  the  landlord  is  not  authorized  to 
take  beasts  of  the  plough  if  there  is  other  sufficient  distress  on 
the  premises  at  the  time ;  but  that  is  a  question  which  must  not 
be  left  to  be  determined  by  any  subsequent  event,  or  to  be  ascer- 
tained by  the  actual  produce  of  the  sale ;  for  we  know  that  the  goods 
may,  and  often  do,  bring  both  more  and  less  than  they  are  worth. 
We  must  look,  in  a  case  of  this  sort,  to  the  circumstances  of 
the  distress  at  the  time  when  it  was  made.  I  have  no  doubt 
that  the  true  construction  of  the  statute  of  the  2nd  of  Wm.  & 
Mary  in  requiring  an  appraisement,!  is,  that  the  value  of  the 
goods  taken  might  be  ascertained  by  a  fair  estimate  made  at  the 
time  of  the  distress  ;  and  that  if  on  such  valuation  there  should 
not  be  thought  to  be  sufficient  without  them,  the  landlord  might 
distrain  the  beasts  of  the  plough.  Such  was  the  opinion  of  the 
Judge  when  he  left  this  case  to  the  jury,  and  I  think  that  he 
was  right  in  his  direction  to  them.  There  was  no  evidence 
offered  to  prove  that  there  was  a  sufficient  distress  on  the 
premises  without  taking  the  beasts  of  the  plough.  The  goods 
were  appraised  before  the  sale,  and  though  appraised  on  the  behalf 
of  the  vendors,  it  was  an  appraisement  on  oath,  and  we  must 
presume  it  to  have  been  fair.  From  that  appraisement  it  appeared, 
[  ^13  ]  that  without  these  cattle,  there  was  not  sufficient  *in  reasonable 
estimation  to  satisfy  the  landlord's  rent  and  the  expenses. 

It  has  been  said,  that  he  might  have  had  a  second  distress. 
No  doubt  he  might,  but  that  is  not  an  answer  to  this  defence ; 
for  if  it  were,  the  cattle  might  in  the  meantime  have  been  driven 
away.  On  the  whole,  I  am  clearly  of  opinion  that  the  direction 
and  the  verdict  were  right. 

Garrow,  B.  of  the  same  opinion  : 

The  case  was  properly  left  to  the  jury,  on  the  evidence,  and 
the  opinion  of  the  learned  Judge  was  quite  correct ;  or  it  would 
be  a  most  inconvenient  and  perilous  doctrine  for  landlords,  if 

t  This  is  now  dispensed  with  unless      Yiot.  c  21,  s.  5. — B.  C. 
required  by  the  tenant;   51    &  52 
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the  objections  which  have  been  taken  to  it  were  well  founded.      Jenkeb 

On  a  fair  construction  of  the  statutes,  all  that  appears  to  be    tolland. 

required  is,  that  the  party  shall  act  bond  fide,  and  there  is 

nothing  in  the  Acts  calling  on  the  Court  to  adopt  any  such  rule  as 

has  been  contended  for — that  before  the  beasts  of  the  plough  are 

sold,  the  other  goods  should  all  be  first  disposed  of.  As  to  leaving 

the  beasts  of  the  plough  for  a  second  distress,  there  is  no  reason 

why  the  landlord  should  take  that  trouble,  or  incur  the  probable 

risk  of  the  tenant's  driving  them  away,  or  of  their  being  taken  in 

the  mean  time  in  execution  by  a  judgment  creditor. 

The  result  of  a  sale  is  of  itself  nothing  like  a  fair  criterion  of 
the  value  of  the  goods  sold,  *and  we  must  not  be  told  that  all  [  *u  ] 
appraisers  undervalue  goods  distrained.  In  this  case  it  appears 
that  the  defendant  himself  augmented  the  prices  of  many  of  the 
things  sold,  by  frequently  bidding.  If  the  produce  of  a  sale 
were  allowed  to  be  the  criterion  by  which  the  right  of  action  in 
these  cases  is  to  be  upheld,  nothing  would  be  more  easy  than 
for  a  tenant  by  collusion  to  raise  the  produce  of  a  sale  so  much 
beyond  the  appraisement,  as  to  subject  his  landlord  on  all  such 
occasions  to  this  kind  of  suit.  I  therefore  fully  concur  in  the 
opinion  that  this  rule  should  be  discharged. 


Per  Curiam  : 


Rvle  discharged. 


THE  KING  (IN  AJD  OF  MYTTON,)  v.  HILL  and  isis. 

Others. 


(6  Price,  19—24.) 

Where  goods  seized  under  an  extent  had  been  kept  by  the  officers  for 
a  long  time  locked  up  on  the  premises,  pending  a  reference  of  the 
pro8ecutor*s  claim,  during  which  a  subsequent  arrear  of  rent  accrues  due 
to  the  landlord :  the  Court  refused  to  interfere  in  his  behalf,  so  far  as  to 
order  the  effects  to  be  sold,  and  the  rent  in  arrear  to  be  paid  to  him  out 
of  the  produce. 

SemhU,  his  remedy  is  by  action  for  use  and  occupation  against  the 
tenant,  or  case  against  the  officer. 

Martin  had  obtained  a  rule  on  behalf  of  W.  Clarke,  the 
defendant's  landlord,  calling  on  the  Attorney-General  to  shew 
cause  why  the  stock  and  effects  seized  under  this  writ  of  extent. 


[19] 
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The  KiHa  should  not  be  sold ;  and  why  Clarke  should  not  be  paid  out  of  the 
Hill.  produce,  1801.  8«.  8d.  for  rent  accrued  due  to  him  since  the 
seizure;  (in  respect  of  the  premises  on  which  the  goods  had 
[  ^20  ]  been  *taken)  and  why,  if  the  produce  of  such  sale  should  not 
be  sufficient,  he  should  not  be  paid  the  deficiency  out  of  the 
produce  of  other  stock  and  effects  of  the  defendants  which  had 
been  previously  seized  and  sold  under  the  extent. 

The  facts,  as  stated  in  Clarke's  affidavit,  were  as  follow  : — The 
defendants,  (who  were  wine-merchants,)  in  September,  1815, 
(when  the  extent  issued,)  occupied  certain  premises,  consisting  of 
vaults,  and  a  counting  house,  belonging  to  Clarke,  on  a  lease  for 
a  term  ending  at  Christmas  following,  at  which  time  the 
defendants  were  indebted  to  Clarke  502.  for  half  a  year's  rent. 
After  the  extent  had  issued,  the  defendants  agreed  with  Clarke,, 
who  was  not  aware  of  the  extent,  for  a  further  term  in  the 
premises,  to  commence  at  the  expiration  of  the  former,  under 
which  the  sum  in  question  had  become  due  for  subsequent  rent 
on  the  25th  March,  1818.  The  stock  of  the  defendants,  which 
had  been  seized,  and  was  still  remaining  on  the  premises,  (and 
which  was  more  than  sufficient  to  satisfy  the  landlord,)  and  the 
keys  had,  ever  since  the  seizure,  remained  in  his  Majesty's 
hands.  And  it  was  stated,  that  in  consequence  of  such 
possession  of  the  Crown,  the  deponent  had  been  deprived  of  his 
right  of  distress,  of  which  he  should  otherwise  have  availed 
himself,  and  that  therefore  he  expected  to  lose  the  rent  so  due 
to  him. 
[  21  ]  The  affidavit  of  the  sheriff's  officer  who  made  the  seizure, 

stated  that  he  was  and  had  been  in  possession  of  the  stock, 
cellar,  and  keys,  under  the  writ,  since  the  5th  October,  but  that 
the  defendants  had  continued  to  occupy  the  counting-house  over 
the  vaults  without  interruption  or  molestation  :  that  no  demand 
was  made  for  rent  at  the  time  when  he  took  possession,  but 
that  in  November,  Clarke  had  inquired  of  him,  who  was  to  pay 
the  arrears  of  rent,  and  that  the  deponent  had  referred  him  to 
the  solicitors  who  prosecuted  the  extent. 

The  solicitors  also  made  an  affidavit,  stating  that  the  defen- 
dants had  pleaded  to  the  extent,  but  in  Michaelmas  Term,  1816, 
withdrew  their  plea,  and  suffered  judgment  to  be  entered  for  the 
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Crown,  subject  to  a  reference  to  a  barrister,  as  to  the  amount  of     The  kino 
the  debt  due  to  the  prosecutor  of  the  extent,  but  that  he  had  not        hill. 
yet  made  his  award ; — that  in  the  mean  time,  the  sale  of  the 
stock  on  the  premises  was  to  be  suspended : — and  that  all  the 
property  which  had  been  seized,  would  be  insufficient  to  satisfy 
the  debt  sought  to  be  recovered  from  the  defendants. 

Dauncey  and  Nolan,  who  now  shewed  cause,  contended, 
that  under  the  circumstances  so  disclosed  by  the  several  affidavits 
the  applicant  was  not  entitled  to  the  object  of  the  present  motion, 
as  in  the  case  of  the  Crown,  an  extent  is  to  be  preferred  to  the 
landlord's  remedy  of  distress :  *The  King  v.  Cotton,\  nor  is  the  [  ^22  ] 
landlord  entitled  to  the  benefit  of  the  statute  of  the  8th  of  Anne  : 
The  King  V.  De  Caux.t 

Martin,  in  support  of  his  rule,  insisted,  that  the  present 
case  was  quite  distinct  from  those  cited ;  because  the  Crown, 
instead  of  carrying  away  or  selling  the  goods  seized,  had  used 
for  a  long  period  the  landlord's  premises  in  keeping  them  there, 
thereby  preventing  other  goods  being  brought  on  those  premises 
on  which  he  might  have  distrained,  depriving  him  not  only  of 
his  right  of  distress  on  the  goods  taken,  but  shutting  the  vaults 
against  the  introduction  of  any  other  stock  on  which  that  right 
might  be  exercised,  and  that  on  a  claim  not  yet  established. 

BiCHABDS,  C.  B. : 

When  this  property  was  seized  under  the  extent,  it  became 
appropriated  and  fixed  in  the  Crown.  How  then  can  we  say  it 
should  be  applied  to  discharge  a  demand  subsequently  contracted  ? 
Had  the  property  been  sold  at  once,  it  is  admitted  no  question 
could  have  arisen.  Then  has  the  Crown  assumed  a  new 
character  ?  Mr.  Clarke  might  have  been  ignorant  of  the  extent 
at  the  time,  but  he  knew  of  it  before  Christmas,  and  stiU  he 
suffers  the  defendant  to  continue  his  occupation  as  tenant ;  and 
there  can  be  no  doubt  that  an  action  might  be  maintained  for 
the  use  and  occupation ;  and  is  he  to  be  permitted  to  say,  no,  I 
wiU  look  to  the  *Crown,  who  never  made  any  engagement  with  [  <23  ] 
him? 

t  Parker,  112.  J  2  Price,  17. 
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The  Ktvo  As  to  the  reference,  if  the  question  had  been  tried  in  the  usual 
Hill.  course,  it  would  not  most  probably  have  been  decided  sooner, 
and  no  blame  is  imputable  to  any  one  for  referring  the  matter. 
There  is  nothing  in  the  case  which  can  make  the  Crown  a  tenant 
to  Mr.  Clarke,  and  he  still  has  his  remedy  against  Hill.  The 
Court  therefore  cannot  interfere  on  any  principle  of  law  or 
equity. 

Graham,  B.  absent. 

Wood,  B.  : 

I  agree  in  thinking  that  this  motion  could  only  be  supported 
by  shewing  the  Crown  to  be  in  the  situation  of  tenant  to  Mr. 
Clarke,  and  I  do  not  see  how  that  can  be  made  out.  We  have 
held  that  the  statute  which  gives  landlords  a  remedy  does  not 
extend  to  the  Crown. 

It  seems  to  me  clear  that  the  Hills  still  continued  tenants  to 
Mr.  Clarke  as  before,  and  an  action  of  use  and  occupation  might 
be  sustained,  or  a  distress  might  have  been  levied  on  any  other 
goods  belonging  to  them. 

Whether  the  officer  has  done  wrong  in  staying  so  long  on  the 

premises  is  a  very  different  question,  and  that  might  be  the 

subject  of  a  special  action  on  the  case.     Under  the  circum- 

[  ^2^  ]      stances  *of  this  case,  I  concur  in  thinking  that  we  cannot  make 

this  rule  absolute, 

Gabrow,  B.  expressed  himself  entirely  of  the  same  opinion. 

Per  Curiam  :  Rule  discharged. 
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DKIVEK  ON  THE  Demise  of  FEANK  v.  FRANK  isis. 

-       ^  June  9. 

In  Error.  — 

_  -^  ^  »  Exchequer 

(6  Price,  41—82 ;  S.  C.  8  Taunt.  468—492 ;  2  Moore,  519.)  Ch4imher. 

[This  case  will  be  found  reported  along  with  the  report  on  the 
hearing  in  the  King's  Bench  from  3  Maule  &  Selwyn,  in 
15  R.  R.  385.  The  judgment  of  Gibbs,  Ch.  J.  is  there 
printed  from  the  report  in  8  Taunton,  which  appears  to  have 
been  taken  from  a  more  careful  note  than  the  one  in  Price. 
— R.  C] 


1818. 

THE  KING  (in  aid  of  OSBORNE,)  v.  OSBOURNE.         •^':!L''' 

(6  Price,  94—99.)  f  ^*  ^ 

The  statute  56  Geo.  IIL  c.  50,  although  passed  for  the  purpose  of 
general  good  and  public  benefit  in  promoting  good  husbandry,  does  not 
extend  to  bind  the  Crown :  therefore,  sales  of  goods  seized  under 
prerogative  process  are  not  within  it,  and  the  sheriff  must  sell 
unconditionally. 

A  WRIT  of  venditioni  exponas  having  been  directed  to  the  sheriff 
of  Stafford,  commanding  him  to  sell  so  much  of  the  defendant's 
goods  and  chattels,  crops  of  corn,  farming  stock,  and  other 
effects,  seized  by  the  said  sheriff  under  this  extent,  as  would 
satisfy  the  debt,  he  made  (in  substance)  the  following  return  : — 
that  he  had  sold  the  residue  of  the  said  goods,  &c.  (some  of  them 
having  been  already  sold  under  a  prior  writ  of  extent)  for  the 
best  price,  &c. ; — and  that  he  had  sold  136  acres  of  growing  oats, 
subject  to  a  condition  that  the  same  should  be  used  and  ex. 
pended  according  to  a  certain  covenant  or  indenture  of  lease 
bearing  date,  &c.  &c.  pursuant  to  the  statute  56  Geo.  III.  c.  50 ; 
— and  that  he  had  offered  to  sale  the  meadow  grass,  and  seed 
grass  of  the  second  and  third  year's  growth,  and  the  manure 
within  mentioned,  subject  to  a  condition  that  the  same  should  be 
used  and  expended  upon  the  premises  according  to  the  covenants 
of  the  above  lease,  but  was  not  able  to  sell  them,  and  that  they 
remained  in  his  hands  for  want  of  buyers.    And  he  also  re- 
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The  King     turned  that  the  186  acres  of  growing  oats  were  sold  by  him, 
Obbodrke.    subject  to  the  tithe  to  be  taken  thereupon  by  the  tithe  owner. 

On  that  return  Dauncey  and  West,  E,  moved  for  an  attach- 
[  ^^^  ]  ment  against  the  8heri£f,  for  a  contempt  *in  not  selling  the  said 
goods,  &c.  unconditionally,  in  obedience  to  the  writ  of  venditioni 
exponas,  without  imposing  any  of  the  terms  enumerated  in  his 
return.  The  Court  granted  the  rule,  on  the  general  ground 
that  the  Grown  was  not  bound  by  the  56  Geo.  III.,  because  not 
expressly  named. 

Winter  now  shewed  cause  : 

He  contended  (admitting  the  general  prerogative  of  the 
Crown)  that  the  present  case  was  distinguishable  from  the 
existing  authorities  which  have  determined,  that  in  certain 
cases  the  Crown  is  not  bound  by  statutes  which  are  not  expressly 
made  to  aflfect  the  royal  prerogative,  not  only  in  the  very 
general  terms  of  the  Act  of  Parliament  t  on  which  the  return 
had  been  founded,  but  on  the  higher  consideration  that  it  was  a 
[  ^96  ]  statute  X  which  had  for  *its  object  a  public  good,  and  therefore 
precisely  within  the  principle  of  the  acknowledged  exception  § 
to  the  rule,  that  the  Crown  shall  not  be  ousted  of  a  precedent 
prerogative  without  express  words.  This  Act  was  manifestly 
passed  for  the  purpose  of  suppressing  the  wrong  !|  done  to  land- 
lords, in  allowing  the  accidental  interference  of  the  law,  by  exe- 
cution of  process  in  the  hands  of  the  sheriff,  to  defeat  their 

t  The  words  are  **  that  from  and  and  agreements,  ought  to  be  used 

after   the   passing  of   this  Act  no  and  expended  thereon/' 

'  sheriff  or  other  officer  in  England  or  t  The  preamble  of  the  Act  recites, 

Wales  shall,  by  virtue  of  any  process  that  '*  whereas  it  is  expedient  that 

of  any  court  of  law,  carry  off,  or  sell,  the  execution  of  legal  process  should 

or   dispose    of,  for  the  purpose  of  be  so  regulated  as  to  be  consistent 

being  carried  off  from  any  lands  let  with  good  husbandry,  and  the  effect 

iQ   farm,    any    straw   threshed    or  and  intent  of  covenants  and  agree- 

unthreshed,  &c.  &c.  &c.  being  pro-  ments   entered   into    between     the 

duce  of  such  lands,  when,  according  owners  and  occupiers  of  land  let  to 

to  any  covenant  or  written  agree-  farm." 

ment  entered  into  and  made  for  the  §  The  case  of  Ecclesiastical  Per- 

benefit  of  the  owner  or  landlord  of  sons,  5  Co.  Bep.  14  b.  2  Inst.  142 

any  farm,  such  hay,  Ac.  &c.  ought  and  359. 

not  to  be  taken  off  or  withholden  ||  Magdalen  College  case,  11   Co. 

from  such  lands,  or  which,  by  the  Bep.  72  a,  b. 
tenor  and  effect  of  such  covenants 
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tenants*  engagements  with  them,  and  destroy  the  covenants  by     The  Kiko 
which  they  had  provided  for  the  protection  of  their  property    osbou&ne. 
from  deterioration,  by  the  ruinous  effects  of  bad  husbandry. 
Nor  was  the  advantage  of  the  landlord  the  only  object  of  the 
statute,  for  it  was  an  act  passed  for  the  general  encouragement 
of  the  agriculture  of  the  country.    And  for  those  reasons  he  sub- 
mitted that  it  was  peculiarly  within  the  rational  and  liberal 
exception,  which  had,  from  the  earliest  times,  been  recognised  in 
law,  as  affecting,  and  narrowing  the  otherwise  general   legal  "** 
proposition,  that  unless  the  Crown  be  expressly  named  in  Acts  of 
Parliament,  it  shall  not  be  bound  by  their  enactments. 

The  public  utility  and  benefit  contemplated  by  this  statute, 
and  the  comprehensive  and  unrestrained  ^terms  of  it,  he  sub-  [  *97  ]• 
mitted,  rendered  inapplicable  to  this  question,  the  authorities 
deduced  from  the  cases  wherein  the  statutes  of  the  4th  (ch.  16), 
and  8th  (ch.  14)  of  Anne  had  been  the  subject  of  consideration ; 
— ^the  one  being  merely  an  Act  for  amending  the  law  as  to  certain 
formalities  of  pleading  and  removing  certain  technical  restric- 
tions ;  and  the  other,  which  had  a  more  enlarged  and  beneficial 
object,  having  an  express  saving  of  the  rights  of  the  Crown,  so 
far  being  a  legislative  admission  that  such  statutes  would  other- 
wise, on  principles  of  public  policy,  have  been  binding  on  the 
Crown :  and  in  the  Act  on  which  the  return  of  the  sheriff  is  in 
this  case  founded,  the  right  of  the  Crown  is  not  as  in  the  8th  of 
Anne,  ch.  14,  expressly  saved. 

Dauncey,  in  reply,  relied  on  the  prerogative  of  the  Crown 
and  the  admitted  rule  of  law  respecting  it :  which  he  urged  could  . 
not  be  abridged  by  the  operation  of  statutes,  intended  to  suppress 
private  wrongs  working  injury  between  subject  and  subject.  As 
much  for  the  suppression  of  wrong,  he  contended,  were  the 
Statutes  of  Frauds, t — of  bankrupts,  and  others,  none  of  which 
bind  the  King,  and  that  solely  because  he  is  not  named ;  yet 
those  statutes  were  as  obviously  intended  to  promote  the  public 
good  and  to  suppress  wrong,  as  this  Act  of  Parliament.  He 
submitted  therefore  that  in  the  case  of  the  Crown,  the  landlord 
was  left  to  his  remedy  against  the  tenant  on  his  covenant. 

t  J^eg.  V.  Arnold,  7  Vin.  105. 
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The  Kino      R1CHARD8,  C.  B. : 

V. 

osBouRXE.  The  question  is,  whether  the  Crown  is  to  be  considered  as  in 
^  ^^ }  the  situation  of  a  plaintiff,  within  the  meaning  of  this  Act  of 
Parliament,  who  has  obtained  judgment  and  put  his  execution 
into  the  hands  of  the  sheriff.  It  has  been  very  fairly  argued  on 
the  part  of  the  sheriff,  and  with  considerable  ability,  that  the 
Court  should  consider  the  saving  clause  which  has  been  intro- 
duced into  the  statute  of  the  8th  of  Anne,  as  an  acknowledgment 
that  Acts  of  Parliament  in  favour  of  agricultural  interests  may 
bind  the  Crown,  although  not  expressly  named ;  but  we  are 
unanimously  of  opinion  that  that  priviso  must  have  been  thought 
to  have  become  necessary,  in  consequence  of  the  word  "  extent " 
having  been  used  in  that  Act,  and  that  alone  may  account  for  the 
abundant  caution  of  inserting  such  a  clause.  In  this  statute,  on 
the  contrary,  the  Crown,  or  the  Crown  process,  is  not  in  any  way 
alluded  to,  and  therefore  we  are  of  opinion  that  it  does  not  bind 
the  Crown  or  affect  the  prerogative  process. 

The  rest  of  the  Court  concurred. 

Gabbow,  B.  : 

The  Act  begins  with  providing  for  preserving  covenants 
between  the  owners  and  occupiers  of  land  let  to  farm,  and  it  never 
loses  sight  of  those  parties  till  the  end ;  and  then,  in  the  11th 
section,!  it  contemplates  the  case  of  tenants  becoming  insolvent, 
and  provides  that  the  assignees  shall  not  deal  with  the  crops  on 
the  farm,  otherwise  than  the  tenant  might  have  done :  evidently 
r  *99  J  in  every  other  possible  *case  of  insolvency,  leaving  the  landlord  to 
his  remedy  on  the  covenant,  and  clearly  abstaining  from  cases 
where  the  Crown  might  be  concerned. 

Per  Curiam  : 

Rfde  absolute. 

As  to  that  part  of  the  return  which  stated  that  the  sheriff  had 
sold  the  property,  subject  to  the  tithe  which  should  be  due — on 
its  being  mentioned  to  the  Court  for  the  purpose  of  obtaining 
t  Bepealed,  S.  L.  B.  Act,  1873.— R.  C. 


VOL.  XX.]  1818.    EX.    6  PRICE,  99. 

their  opinion,  on  the  propriety  or  impropriety  of  the  sale  by  the     The  Kino 
sheriff,  with  such  a  qualification — they  said  that  the  sheriff  had    osboubnb 
no  right  to  clog  the  sale  with  any  such  condition,  but  should 
have  sold  the  effects  unqualifiedly ; — for  the  land  might  have 
been  subject  to  a  modus  or  composition. 


EXCH.    MICHAELMAS  TERM.  ^^'^' 

Nov,  28. 


[  203  ] 

BRAT,  ALEXANDER,  HOLME,  and  BLEASDALE  r. 
HINE  AND   FOX    (Assignees  of  BRIDGMAN,  a 

BANKRUPT.)t 

(6  Price,  203—212.) 

Where  the  town  agents  of  a  country  solicitor  (sinoe  a  bankrupt)  had 
received  papers  from  him,  belonging  to  his  client  for  the  purposes  of  the 
client's  business,  they  have  a  lien  on  them  as  against  the  client  for  the 
amoimt  of  money  due  from  him  to  the  solicitor,  and  from  the  solicitor  to 
them,  on  account  of  business  done  in  the  cause. 

And  where  the  client  had,  after  the  solicitor's  bankruptcy,  paid  the 
agent  so  much  money  to  obtain  such  papers,  although  an  action  had  been 
previously  brought  against  him  by  the  assignees  for  the  recovery  of  it, 
the  Court  granted  and  continued  an  injunction  against  the  action,  on 
the  ground  of  the  agent's  lien. 

The  present  question — as  to  the  extent  of  the  lien  of  the  law- 
agent  of  a  solicitor,  on  papers  belonging  to  the  client,  for  his  bill 
for  agency  business — arose  on  a  motion  made  by  the  defendants 
to  dissolve  the  injunction  which  had  been  obtained  in  this  case, 
restraining  the  assignees  from  proceeding  at  law  to  recover 
money  paid  by  a  client  of  a  bankrupt,  solicitor  to  the  plaintiffs 
(his  town  agents)  on  account  of  money  due  from  the  client  to 
the  bankrupt,  and  from  the  bankrupt  to  them :  against  which 
motion  cause  was  now  shewn  on  the  merits. 

The  bill  stated,  that  the  plaintiffs   Alexander,  Holme,  and       [  204  J 
Bleasdale,  solicitors  in  partnership,  were  agents  of  Bridgman, 
(a  country  attorney)  the  bankrupt — that  before  his  bankruptcy 
Bridgman  had  become  indebted  to  them  for  agency  business  and 
disbursements,  to  the  amount  of  155Z.  5«.  Id.  including  therein 

t  Followed  in  Lawrence  v.  Fldcher  (1879)  12  Ch.  D.  868, 862.— E.  C. 
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Brat  v.  a  chancery  suit  between  the  plaintiff  Bray  and  Woodrow  the 
'"  defendant  therein ; — that  on  Bleasdale  quitting  the  partnership, 
the  other  partners  applied  to  Bridgman  for  payment  of  their  bill, 
but  he  did  not  pay  it.  In  November,  1817,  Bridgman  was 
declared  a  bankrupt ;  and  at  that  time  he  owed  Alexander  and 
Holme  1852.  0$.  Sd.  over  and  above  the  former  sum,  and  they 
insisted  that  they  had  a  lien  for  the  money  so  due  to  them  on 
all  papers  deposited  in  their  hands  by  Bridgman;  and  parti- 
cularly on  the  papers  and  proceedings  in  their  hands  in  the 
said  cause  of  Bray  v.  Woodrow.  By  an  order  of  the  Court  of 
Chancery  made  in  that  cause,  it  was  ordered,  that  Bridgman 
should  deliver  to  Bray  his  bills  of  costs  in  that  and  other  causes ; 
and  that  they  should  be  referred  for  taxation  to  a  Master,  and 
that  Bray  should  pay  to  Bridgman  what  should  be  found  due  on 
such  taxation,  who  was  ordered  on  his  part  to  deliver  up  to  Bray 
all  books,  papers,  &c.  in  his  custody  belonging  to  Bray,  and 
in  case  Bridgman  should  be  found  to  have  been  overpaid,  he 
was  to  refund  the  surplus.  On  that  occasion  it  was  agreed  on 
by  all  the  parties,  and  by  the  defendant  Fox,  on  behalf  of  him- 

[  ^205 1  self  and  *the  other  defendant  Hine,  that  the  sum  of  1801.  was 
due  and  owing  from  Bray  to  Bridgman,  which  Bray  was 
desirous  of  paying  on  receiving  back  the  papers  according  to  the 
order,  but  that  the  plaintiffs  Alexander  and  Holme  would  not 
deliver  them  up  till  they  should  have  been  paid  the  ISM.  in  so 
far  satisfaction  of  their  demand  on  Bridgman,  insisting  that 
their  lien  entitled  them  to  receive  that  money.  Bray  paid  them 
the  1801.  and  received  his  papers.  The  defendants  (Bridgman*8 
assignees)  had  thereupon  commenced  an  action  at  law  against 
Bray,  to  recover  the  money  so  paid  to  the  other  plaintiffs  as 
being  due  to  the  estate  of  the  bankrupt. 

It  was  therefore  prayed,  that  it  might  be  declared  that  the 
plaintiffs  Alexander  and  Holme  were  entitled  to  a  lien  on  all  the 
papers,  &c.  belonging  to  Bray  in  their  hands  as  agents  to  Bridg- 
man, for  the  amount  of  his  debt  to  them,  and  to  receive  the 
money  due  from  Bray  in  part  satisfaction  thereof — and  for  an 
injunction  as  to  the  action  at  law. 

The  defendants  in  their  answer  admitted,  that  something 


VOL.  XX.]  1818.    EX.     6  PRICE,  205—209.  625 

might  be  due  from  Bridgman  to  Alexander  and  Holme,   bnt        Bray 
denied  that  they  had  any  lien  on  the  papers  of  Bray,  which  had       Hnrs. 
been  placed  in  their  hands  by  Bridgman,  for  any  sum  of  money 
due  from  Bridgman  to  them,  or  at  most  for  any  greater  sum 
than  should  be  due  to  them  in  respect  of  the  particular  cause  of 
Bray  v.  *Woodrow;  and  they  denied  that  so  much  as  180i.  was      [  •206  ] 
due   to  Alexander  and  Holme  in  respect  of  that  cause : — ^they 
also  alleged,  that  the  money  was  paid  to  them  by  Bray,  after  the 
present  action  had  been  commenced  against  Bray  for  the  recovery 
of  it,  and  that  the  payment  was  made  by  collusion  between  Bray 
and  the  other  plainti£fs,  under  an  indemnity  from  the  latter  in 
order  to  defraud  the  estate  of  the  bankrupt,  in  procuring  pay- 
ment of  the  debt  due  to  Alexander  and  Holme  from  the  bankrupt 
to  the  prejudice  of  the  general  creditors. 

Jervis  having  obtained  the  usual  order  nisi  to  dissolve  the 
injunction, 

[After  argument :]  [■  gog  ] 

The  CouBT,  considering  the  question  to  be  one  of  first  impres- 
sion and  of  great  importance,  took  time  to  deliberate : 

BiCHAfiDs,  C.  B.,  now  delivered  judgment : 

[Having  detailed  the  material  facts  and  circumstances  of  the 
case.]  The  bill  of  costs  of  Bridgman  (his  Lordship  observed)  was  [  209  ] 
not,  in  fact,  taxed  as  between  him  and  Bray,  one  of  the  plaintiffs, 
because  it  was  agreed  that  1802.  was  due  from  Bray  to  Bridg- 
man, and  that  sum  (it  is  stated)  Bray  was  desirous  of  paying, 
that  he  might  regain  his  papers  to  enable  some  other  attorney  to 
proceed  with  his  cause;  but  Bridgman  having  handed  them 
over  to  his  agents  the  other  plaintiffs,  it  became  necessary  to 
apply  to  them  for  them,  and  they  refused  to  deliver  them  up, 
unless  they  were  paid  what  had  been  so  acknowledged  to  be  due 
from  Bray  to  Bridgman  for  conducting  the  suit  between  the 
former  and  Woodrow.  They  did  not  demand  from  Bray  all  that 
was  due  from  Bridgman,  his  solicitor,  to  them  as  his  town- 

B.B. — ^VOL.  XX.  8  8 
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bkat  ftgento,  but  only  the  precise  sum  admitted  to  be  due  from  Bray 
Km.  the  client,  to  Bridgman  the  solicitor,  on  account  of  a  particular 
eause,  and  on  which  alone  Alexander  and  Holme  claimed  the 
lien.  And  there  we  find  the  material  distinction  in  point  of  fact 
and  circumstance  in  the  present  case  from  all  those  that  have 
been  cited  on  this  question. 

To  obtain  his  papers  from  Alexander  and  Holme,  Bray,  of 
necessity,  paid  them  the  sum  so  demanded  from  him,  a  sum 
which  is  not  denied  that  he  would  have  been  bound  to  pay  to 
Bridgman,  if  he  had  not  become  a  bankrupt  and  had  had  the 
papers  in  his  possession.  Now,  if  the  assignees  of  Bridgman 
have  still  right  to  recover  that  money  at  law.  Bray  would  clearly 
[  *sio  ]  *be  obliged  to  pay  the  money  twice  over ;  for  Bridgman  certainly 
had  a  lien  on  the  papers  for  that  sum,  and  Bray  muert  have  paid 
him  the  money  before  he  could  be  entitled  to  demand  them  from 
him,  and  Bridgman  did  not  lose  that  lien  by  giving  ov^  the 
papers  to  Alexander  and  Holme,  to  whom,  as  his  law-agents,  he 
delivered  them  for  the  purpose  of  transacting  the  business  to 
which  they  related.  They  therefore  also  became  entitled  to 
retain  them  till  their  bill  should  be  paid,  and  Bray  had  no 
means  of  compelling  them  to  deliver  the  papers  up  to  him  until 
he  had  first  satisfied  their  fair  demand. 

Bridgman  it  appears  owed  Alexander  and  Holme  a  mach 
larger  sum  of  money,  and  as  between  them,  Alexander  and 
Holme  had  a  lien  for  all  that  was  due  to  them  from  him,  and  he 
could  not  have  compelled  them  to  give  up  the  papers  without 
first  paying  them  the  whole  which  he  owed  them.  Do  not  they 
then  stand  in  Bridgman's  place  as  against  Bray,  to  the  extent  of 
Bridgman's  demand  against  him  on  this  account  ?  If  they  do 
not  Bray  would  be  benefited  by  the  circumstances  which  have 
taken  place  in  a  manner  by  no  means  agreeable  either  to  equity 
or  sound  sense. 

We  therefore  think  it  perfectly  clear,  that  Alexander  and 
Holme  had  a  good  title  to  a  lien  on  these  papers  for  the  sum  in 
question,  which  has  been  paid  to  them  by  Bray,  at  least  so  far 
[  *2ii  ]  *a8  to  entitle  him  to  have  the  action  commenced  against  him  for 
the  present  restrained.  So  that  whatever  we  may  hereafter 
think  it  necessary  to  do  when  this  cause  shall  come  to  a  hearing. 
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we  are  now  clearly  of  opinion,  that  the  injunction  which  has        Bray 
been  obtained  must  be  continued.  Hink. 

Bridgman  never  lost  his  original  lien  by  any  thing  which  he 
did :  and  by  transferring  the  papers  to  the  plaintiffs  his  agents, 
he  mast  have  given  them  the  same  advantage  of  lien  against  his 
client  as  he  himself  had  against  him.  Bridgman's  assignees 
cannot  therefore  be  entitled  to  recover  against  Bray  this  money 
which  Alexander  and  Holme  would  certainly  have  been  entitled 
to  retain  these  papers  for,  as  against  Bridgman ;  if  they  were, 
their  recovering  in  this  action,  after  Bray  had  paid  the  money 
in  discharge  of  such  lien,  would  be  manifestly  unjust,  for  the 
effect  of  it  would  be  to  oblige  Bray  to  pay  the  same  money  due, 
on  the  same  account,  to  two  different  persons. 

We  are  therefore  of  opinion  that  the  injunction  which  has 
been  obtained  must  be  continued. 

The  authorities  which  have  been  cited  on  this  question, 
although  they  are  not  precisely  in  point,  undoubtedly  are,  as  far 
as  they  apply  to  the  present  case,  entirely  in  favour  of  the 
plaintiffs. 

The  first  is,  that  of  Farewell  v.  CokerA  That  and  the  sub-  [  212] 
sequent  cases  of  Ward  v.  Hepple.X  and  Ex  parte  Steele,^  are  quite 
sufficient  to  establish  the  right  of  lien  now  contended  for.  In 
the  last  it  is  expressly  stated  to  be  determined  that  the  agent 
in  town  has  a  right  to  intervene  with  his  claim  of  lien,  as  against 
the  solicitor,  giving  to  the  agent  a  right,  in  equity,  to  be  paid  the 
money  due  to  him  to  the  extent  of  his  lien  against  the  solicitor. 

Injunction  continued. 

t  2  P.  Wms.  460,  S  16  Ves.  164. 

X  10  B.  K  SO  (15  Ves.  297). 
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1818.  Ex    PARTE    PEARSON    AND    ANOTHER. 

^~'  In  re  MACCLESFIELD   SCHOOL. 

f  ^^*  1  (6  Price,  214—229.) 

The  Court  will  not  interfere  to  regulate  a  voluntary  charity  supported 
by  oontributionB,  where  some  of  the  trustees  complain  of  the  acts  of  the 
majority  of  them  as  being  adverse  to  the  intention  of  the  former  and 
others  of  the  contributors,  if  the  conduct  of  the  acting  trustees  is  free 
from  positive  imputaticm. 

Where  there  is  a  trust  deed  in  such  cases,  the  Court  will  not  vary  iia 
terms  on  the  application  of  persons  suggesting  that  they  are  not  such 
as  all  the  contributors  intended  they  should  have  been. 

A  proviso  in  such  a  deed,  that  gratuitous  teachers  should  attend  to 
instruct  the  school,  and  that  no  doctrines  should  be  taught  there  contrary' 
to  those  of  the  Church  of  England,  held  not  to  be  contravened  by  th«^ 
appointment  of  a  dissenting  minister,  at  a  salary,  to  read  lectures  in  the 
school-room  (part  of  the  building  erected  by  the  original  trustees  for  the 
purposes  of  tiie  charity),  when  not  used  as  a  school,  the  subscribers 
contributing  the  amount  of  his  salary. 

The  object  of  the  petitioners  in  this  matter  was  stated  in  the 
prayer  of  the  petition  as  follows : — That  the  trustees,  acting  in 
the  conduct  and  management  of  this  charity,  might  be  ordered 
to  produce  the  trust-deed  for  the  inspection  of  the  petitioners — 
that  the  trusts  might  be  ordered  to  be  performed  under  the 
directions  of  the  Court — that  the  appointment  of  a  chaplain 
with  a  salary,  and  the  using  the  upper  part  of  the  building 
(which  had  been  erected  for  the  purpose  of  the  school)  as  a 
chapel,  might  be  declared  to  be  contrary  to  the  trust,  and 
directed  to  be  discontinued — and  for  an  account  of  the  applica- 
tion of  money  received  by  the  treasurer  on  the  part  of  the 
charity. 

The  undisputed  facts,  as  stated  and  deposed  to  on  either  side, 
were,  ttiat  the  school  had  been  originally  established  in  1796,  by 
a  voluntary  subscription  among  the  clergy  and  principal  inhabi- 
tants of  the  town,  which  had  been  set  on  foot  by  an  individual, 
for  the  purpose  of  instructing  the  children  of  the  poor  in  the 
principles  of  religion,  according  to  the  doctrines  of  the  estab- 
lished church,  and  in  the  elementary  branches  of  useful  educa- 
[  '^1^  ]  tion.  For  that  purpose  certain  rooms  had  *at  first  been  hired 
in  the  town  of  Macclesfield,  till  the  year  1813.  In  the  early  part 
of  that  year,  the  erection  of  a  building  for  the  purposes  of  the 
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school  was  commenced.    That  from  the  time  of  the  institution      Sz  p«te 

PSABBON 

of  the  school,  and  down  to  that  period,  the  school  was  conducted 
by  a  committee  of  gentlemen  of  the  town,  a  superintendent, 
visitors,  and  teachers,  all  of  whom  rendered  their  services 
gratuitously.  The  committee  (consisting  of  seven  persons,  in 
addition  to  the  two  clergymen  of  the  town)  were  annually  chosen 
by  the  teachers,  and  it  was  their  duty  to  regulate  the  pecuniary 
affairs  of  the  charity.  A  sum  of  8,9672.  had  been  raised  by 
subscription  of  the  town's  people,  and  by  weekly  collections 
made  in  the  school  from  the  teachers  and  scholars  during  two 
years,  for  the  purpose  of  defraying  the  expenses  of  the  building, 
which,  however,  cost  5,689L  and  the  remainder  of  the  sum  so 
expended  was  borrowed  from  certain  friends  of  the  institution, 
who  regularly  received  interest  for  the  loan.  The  petitioners, 
and  other  friends  of  the  church  establishment,  became  sub- 
scribers. Early  in  the  year  1814,  a  deed  for  investing  the 
school-house  and  premises  in  trustees  was  executed,  whereby  a 
plot  of  ground  on  which  the  school-house  was  built,  with  the 
school-house  and  all  the  appurtenances,  were  assigned  to  trustees, 
for  the  residue  of  two  several  terms  of  nine  hundred  and  ninety- 
nine  years,  upon  trust,  to  borrow  such  money  as  should  be 
sufficient  to  defray  all  the  expenses  attending  the  indenture, 
the  rents,  the  reparation,  and  support  of  the  building,  &c.,  &c. 
By  that  deed  it  *was  declared  that  the  said  trustees  should  [  *216  ] 
stand  possessed  of  the  premises,  upon  further  trust  that  they 
should  from  time  to  time,  during  the  said  terms,  suffer  the 
said  building  to  be  used  as  a  school  for  the  education  and 
religious  instruction  of  the  children  of  the  labouring  poor  re- 
siding within  the  township  of  Macclesfield,  and  the  adjoining 
and  neighbouring  townships,  by  persons  of  good  character,  who 
should  not  be  allowed  to  teach  anything  contrary  to  the  great 
and  leading  doctrines  of  religion,  as  defined  in  the  Articles, 
Homilies,  and  Liturgy  of  the  Church  of  England,  under  such 
rules,  orders,  and  regulations  for  the  management  and  conduct 
of  the  said  school,  as  then  were,  or  should  or  might  from  time 
to  time,  and  at  all  times  thereafter,  be  formed  and  made  by  a 
committee  to  be  annually  chosen  according  to  the  then  existing 
regulations,  which  were  or  should  be  set  forth  in  the  minute 
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Szpftrte  books  of  the  committee  and  teachers*  meetings,  but  for  and 
during  so  long  time  only  as  such  committee  should  be  enabled 
to  carry  on  the  said  institutions,  by  means  of  gratuitous  teachers, 
and  vfhen  such  an  application  of  the  said  building  should  be- 
come impracticable,  either  from  an  insufficient  number  of 
scholars,  or  a  want  of  funds  to  carry  on  the  institution,  or 
otherwise,  then  the  trustees  should  thenceforth  permit  and 
suffer  the  said  building  to  be  used  as  a  dispensary  or  hospital, 
or  in  any  other  manner,  or  for  any  other  purpose  whatsoever, 
which  to  them  should  appear  to  be  the  most  beneficial  and  con- 
ducive to  the  interest  of  the  poor  inhabitants  of  Macclesfield, 

[  *217  ]  and  the  ^adjoining  and  neighbouring  townships,  provided  that 
the  trustees  should  not  be  at  liberty  to  convert  the  edifice  or 
building,  land  or  premises,  to  any  other  use  or  purpose,  so  long 
as  one  hundred  and  fifty  scholars  should  attend  the  school,  and 
gratuitous  teachers  be  procured  to  instruct  them ;  but  it  was 
thereby  declared,  that  it  should  be  lawful  for  the  majority  of 
the  committee  for  the  time  being,  to  permit  the  upper  room,  or 
any  other  part  of  the  building,  to  be  used  as  a  lecture-room,  or 
rooms  for  meeting  for  any  religious,  charitable,  or  other  laudable 
purpose,  so  as  not  to  interfere  with  the  regular  and  proper  use 
of  the  said  building,  for  the  purposes  therein  before  appointed. 

After  the  execution  of  the  deed,  the  acting  trustees,  and  a 
majority  of  the  committee,  appointed  a  minister,  not  of  the 
Established  Church,  to  be  chaplain  to  the  institution,  at  a  salary 
of  170/.  per  annum,  whose  duty  it  was  to  preach  three  public 
sermons  weekly  at  the  school,  and  to  deliver  a  monthly  lecture, 
which  sermons  and  lectures  were  attended  by  adults,  as  in  the 
ordinary  case  of  a  public  place  of  worship. 

Dauncey  and  Spence,  for  the  petitioners,  insisted,  that  such 
conduct  on  the  part  of  the  acting  trustees,  was  in  violation  of 
their  trust,  and  the  original  objects  of  the  institution,  which  were 
wholly  the  establishment  and  maintenance  of  a  public  parochial 
Sunday  school,  to  be  ministered  to  by  gratuitous  services,  and 
r  *218  ]  that  the  appointment  *of  a  preacher  with  a  salary  tended  to 
diminish  the  amount  of  the  voluntary  subscriptions,  by  which 
the  institution  was  supported,  and  which  formed  the  revenues  of 
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the  charity,  and  that  it  yras  a  misapplication  of  the  funds  and  otf      Bz  pute 

Peabson. 
the  building  (part  of  the  expense  of  erecting  it  being  Btil)  un- 
paid), and  contrary  to  the  provisions  of  the  trust-deed.  And 
they  urged,  that  the  appropriation  of  the  school-room  to  the 
purpose  of  a  meeting-house,  would  subject  it  to  the  poor's  rates, 
and  interfere  most  materially  with  the  use  of  the  building  as  a 
Sunday  school. 

They  also  submitted,  that  the  appointment  of  any  preacher, 
not  of  the  Established  Church,  or  who  did  not  use  the  same 
form  of  worship,  was  in  direct  breach  of  the  provision  that  the 
children  of  the  school  should  be  educated  in  the  tenets  of  that 
Church,  and  that  no  religious  doctrine  not  agreeable  to  the 
Liturgy  should  be  taught  there. 

On  all  or  either  of  those  grounds^  they  contended,  that  thig 
was  a  case  which  called  for  the  interference  of  the  Court  to 
bring  back  the  administration  of  the  funds,  and  the  premises 
which  had  been  subscribed  and  dedicated  to  the  purposes  of  this 
establishment,  to  what  they  insisted  was  their  original  destina- 
tion and  object,  by  controlling  the  conduot  of  the  acting  trustees 
in  respect  of  the  aets  complained  of,  and  by  altering,  if  it 
should  be  necessary,  the  terms  and  provisions  of  the  trust-deed, 
to  meet  and  give  effect  *to  the  obvious  intention  of  the  promoters  [  *^19  ] 
and  benefactors  of  the  charitQr* 

Martin,  Agar,  and  Wingifield,  who  were  counsel  for  all  the 
trustees,  except  the  petitioners,  contended,  that  the  Court  had 
not  jurisdiction  to  interfere,  as  they  were  called  upon  to  do  by 
the  present  petition  (the  prayer  of  which  they  submitted  was 
unprecedented  in  practice)  in  a  case  of  a  charity  unendowed 
with  any  possessions  or  fund,  and  wholly  supported  by  votlum- 
tary  contribution ;  and  they  cited  the  authority  of  the  Attorm^ 
Qeneral  v.  Fowler.\ 

They  then  submitted,  that  even  if  the  Court  had  jurisdiction, 
the  facts  before  them  did  not  warrant  the  exercise  of  it  in  the 
control  of  the  trustees  who  had  the  conduct  of  the  charily  in 
care,  urging  that  this  was  not  an  excluding  charity,  or  confined 
to  any  sect  or  denomination  of  Christians,  but  was  general,  for 
t  15  Yee.  85  [a  case  in  which  no  final  decision  is  shown]. 
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Ex  i>artc  the  benefit  of  the  children  of  poor  parents ;  that  there  was  not 
the  slightest  imputation  on  the  trustees ;  on  the  contrary,  the 
charity  flourished  under  their  management,  and  increased  yearly 
in  the  number  of  children  educated  in  the  school,  from  five 
hundred  till  they  amounted  to  upwards  of  two  thousand ;  that  the 
appointment  of  a  minister  to  officiate  as  chaplain  was  distinct 
from  the  primary  and  present  object  of  the  school,  and  his 
salary  supplied  by  funds  not  affecting  the  money  subscribed  for 

[  *no  ]  *that  purpose,  while  the  appropriation  of  the  building  to  the 
accommodation  of  such  as  chose  to  attend  the  service,  was  so 
arranged  as  not  to  obstruct  or  interfere  with  the  business  of  the 
school ;  and  that  even  if  the  person  who  should  be  appointed 
to  the  office  of  preacher  to  the  institution  were  a  protestant 
dissenter,  he,  as  being  protected  by  the  law,  would  be  qualified 
by  law  for  the  exercise  of  the  functions  of  that  appointment,  and 
which  therefore  a  court  of  equity  could  not  restrain. 

They  then  contended,  that  the  Court  was  bound  by  the  terms 
of  the  trust-deed,  whatever  the  trustees  might  be ;  for  but  for 
that  deed  it  could  not  have  jurisdiction:  and  that  there  was 
nothing  in  the  deed  to  restrain  the  trustees  from  doing  what 
they  had  done,  but  that,  on  the  contrary,  it  authorized  their 
acts.  It  was  therefore  submitted,  that  the  petition  ought  to  be 
•  dismissed,  not  only  on  the  ground  of  the  Court  having  no  juris- 
diction, but  also  on  the  feebleness  and  total  failure  of  the 
petitioners'  case. 

(The  CouBT  here  suggested,  that  the  onus  lay  entirely  on 
the  petitioners  to  substantiate  their  charges  of  mismanagement 
of  the  trusts,  and  misapplication  of  the  funds :  and  they  de- 
clared, that  even  if  the  deed  should  be  proved  to  be  contrary  to 
the  intention  of  the  subscribing  parties,  the  Court  had  not  the 
power  to  order  an  alteration  on  this  petition.  The  further  hear- 
[  *22i  ]  ing  was  then  postponed,  with  a  recommendation  that  *the 
parties  should,  in  the  mean  time,  try  to  come  to  some  amicable 
arrangement,  but  that  not  being  effected,  and) 

Davncey  having  been  heard  in  reply. 
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BiGHABDSy  G.  B.,  gave  judgment :  Bx  parte 

This  Conrt  being  called  on  to  interfere  with  respect  to  this 
particular  charity,  must  not  fail  to  recollect  that  it  has  no 
existence  except  from  the  daily  and  voluntary  contribution  of 
the  subscribers,  who  may  withhold  their  subscriptions  to-morrow, 
when  there  would  be  an  end  of  the  institution  altogether.  If 
we  had  any  jurisdiction  in  a  case  of  this  description,  it  would 
be  a  most  injurious  thing  to  make  an  order  now,  in  its  nature 
decretal,  in  a  case  wherein,  before  that  order  should  reach 
Macclesfield,  the  institution  might  in  consequence  be  put  u.n 
end  to.  But  without  entering  into  the  consideration  of  that 
part  of  the  subject,  although  it  is  extremely  important,  it  is 
material  to  consider  the  nature,  foundation,  and  object  of  this 
charity,  supposing  it  permanent.  There  is  a  deed  expressly 
declaring  the  intention  of  the  subscribers,  and  I  conceive  that 
the  Court  can  only  proceed  on  that  deed,  and  that  we  have  no 
jurisdiction  to  correct  it  upon  a  petition,  and  that,  even  if  it 
were  not  in  fact  in  its  terms  agreeable  to  the  intention  of  all 
the  parties,  we  could  not  set  it  right.  But  supposing  that  we 
could  do  so,  we  have  in  the  present  case  no  evidence  before  us 
that  the  deed  is  in  any  respect  improper,  or  contrary  to  the 
intentions  of  the  parties.  Then  let  us  see  *what  the  deed,  [  *2^  I 
which  is  the  ground  on  which  we  are  bound  to  proceed,  im- 
ports. 

[His  Lordship  read  that  part  of  the  deed  which  has  been 
already  stated.]  Now,  it  may  not  be  very  impertinent  to  say, 
that  for  myself  I  should  be  extremely  grieved  if  this  could  be 
construed  to  be  an  establishment  not  agreeable  to  the  doctrines 
of  the  Church  of  England.  From  education,  from  habit,  and  I 
will  venture  to  say,  from  long  consideration  of  the  subject,  I  con- 
ceive our  Church  establishment  to  be  the  best  in  the  world ; 
but  there  is  nothing  repugnant  to  it  in  this  institution,  even  as 
stated  by  the  petition ;  it  is  not  contrary  to  law,  and  there  is 
nothing  in  the  conducting  of  it  which  we  can  find  fault  with, 
even  according  to  the  statements  of  those  persons  who  are  its 
adversaries. 

It  is  clear  it  must  be  conducted  according  to  the  deed  so  as 
best  to  efibct  its  object,  the  education  and  religious  instruction 
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Sx  parte      of  the  children  of  the  labouring  poor.     Now  the  deed  is  not 

^^^'     contravened  at  all,  unless  it  can  be  shewn  that  doctrines  have 

been  taught  there  contrary  to  the  great  and  leading  principles 

of  our  religion,  as  defined  in  the  Articles,  Homilies,  and  Liturgy 

of  the  Church  of  England. 

I  know  that  there  are  dissenters  who  do  not  teach  anything 
contrary  to  those  principles,  and  it  is  not  to  be  presumed  that 
any  person  does  teach  contrary  to  the  doctrines  of  the  Church  of 
[  *223  ]  ^England  merely  because  he  does  not  happen  to  be  a  minister 
of  that  Church,  in  point  of  education,  or  to  be  in  orders.  There 
is  not  the  least  evidence  that  the  doctrines  taught  here  were  in 
any  degree  contrary  to  the  great  and  leading  doctrines  which 
are  the  foundation  of  the  service  of  the  Church.  We  find  that 
by  an  express  clause,  it  is  declared,  "  that  it  shall  be  lawful  for 
the  majority  of  the  committee  to  permit  the  upper  room,  or 
any  part  of  the  building,  to  be  used  as  a  lecture-room  or  rooms, 
for  meeting,  for  any  religious,  charitable,  or  other  laudable  pur- 
poses, so  as  not  to  interfere  with  the  regular  and  proper  use  of 
the  building,"  giving  them  authority  to  do  the  very  thing  which 
has  been  made  the  subject-matter  of  complaint.  The  deed  goes 
on  to  say,  that  the  trustees  shall  be  paid  all  the  sums  received 
by  the  treasurer.  Then  it  is  sworn  that  the  chaplain  is  not  paid 
out  of  the  funds  intended  for  the  education  of  the  children,  but 
out  of  separate  funds,  and  surely,  if  the  committee  can  apply 
the  room  for  the  purpose  for  which  it  has  been  used,  they  may 
be  at  liberty  to  pay  the  man  who  performs  the  service  there. 

If  this  were  an  institution  founded  with  permanent  funds  for 
the  education  of  the  poor,  no  doubt  the  trustees  could  not  apply 
these  funds  to  other  purposes,  but  as  the  funds  are  supplied  out 
of  the  pockets  of  the  subscribers,  who  know  the  purpose  to  which 
they  are  to  be  devoted,  those  persons  may,  certainly,  apply  them 
[  *224  ]  to  any  ^purpose,  and  the  committee  may  allow  them  the  use  of 
this  room,  even  according  to  the  deed,  for  the  accommodation  of 
those  who  might  be  desirous  of  using  it  as  a  place  of  meeting  for 
religious  worship,  provided  there  be  not  promulgated  there 
doctrines  adverse  to  those  of  the  Established  Church,  and  such 
accommodation  do  not  interrupt  the  business  of  the  school. 

It  appears  quite  clear  that  the  appointment  of  the  person  who 
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preaches  does  not  encroach  on  that  part  of  the  charity,  the  care  Ex  parte 
of  which  is  the  only  subject-matter  of  this  petition  to  which  we 
can  attend ;  and  has  not  any  person  who  contributes  to  the 
benefit  of  this  charity,  a  right  to  say,  I  will  give  one-half  to  the 
children,  and  the  other  half  to  the  benefit  of  the  person  who 
preaches  to  the  institution?  Under  these  circumstances,  it 
seems  to  me,  first,  that  this  is  a  voluntary  charity,  with  which 
the  C!ourt  does  not  know  how  to  deal ;  and  secondly,  that  upon 
the  construction  of  the  deed  itself,  by  which  their  conduct  is  to 
be  wholly  directed,  there  is  nothing  in  evidence  to  shew  that 
the  acts  of  the  respondents  have  been,  in  any  degree,  contrary  to 
the  directions  of  that  deed.  We  must,  therefore,  dismiss  the 
petition. 

Oraham,  B.  : 

I  am  very  much  inclined  to  think  that  this  is  that  species  of 
charity  (if  it  can  be  called  a  charity  at  all  in  the  legal  sense  of 
the  word)  to  [which  the  jurisdiction  of  this  Court  was  never 
intended  to  apply.  This  is  not  what  "^it  must  have  been  [*225] 
supposed  to  be,  one  of  those  constitutional  permanent  charities 
which  the  law  of  the  land  places  under  the  care  of  the  Sovereign. 
But  even  admitting  that  it  were  so,  I  am  quite  clear,  for  the 
reasons  which  have  bee^  given  with  great  weight  and  force  by 
the  LoBD  Chief  Babon,  that  any  interference  on  our  part,  on  the 
present  occasion,  would  have  the  effect  of  cutting  up  by  the  roots, 
a  laudable  voluntary  charity  which,  without  reference  to  any 
system  of  religion,  has  been  founded  upon  the  best  and  purest 
principles,  having,  for  its  object,  to  furnish  such  education  to  the 
children  of  poor  persons  as  might  guide  and  be  of  service  to  them 
in  life,  whatever  might  be  the  peculiar  tenets  of  their  religion, 
and  the  assumption  of  any  interference  on  our  part  (besides 
larrogating  to  ourselves  a  jurisdiction  which  does  not  belong  to 
us,  that  of  pronouncing  our  judgment  as  to  what  is  orthodox 
doctrine,  and  what  heresy),  would,  undoubtedly,  be  to  act 
altogether  beyond  our  ordinary  functions,  and  that  extent  of 
jurisdiction,  which  the  public  good  requires  of  us.  But  it  is 
quite  clear  that  the  conduct  of  the  persons  managing  the  con- 
cerns of  this  charity,  is  such  as  has  met  with   general  and 
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Sz  paHc  universal  approbation.  But  in  order  to  dispose  of  the  present 
petition,  the  Court  must  look  to  what  was  the  original  founda- 
tion of  the  charity.  Now,  in  the  first  place,  who  are  the  parties 
who  call  upon  us  to  interfere  ?  They  are  only  two  trustees  out 
of  a  very  considerable  body  of  men,  probably  the  most  substan- 

[  •Jsa  ]  tial  people  in  the  *opulent  town  of  Macclesfield.  The  two 
petitioners  are  stated  to  be  very  respectable  persons,  but  we  have 
had  no  complaint  on  the  part  of  those  who  ought,  unquestion- 
ably, to  be  the  most  ready  to  take  the  alarm  at  any  thing  by 
which  they  considered  the  Established  Church  was  likely  to  be 
endangered,  as  the  Bishop  of  the  diocese  (to  whose  province  the 
question  more  particularly  belonged),  or  the  residing,  or  any  of 
the  neighbouring  clergy  of  the  Established  Church. 

But,  looking  to  the  origin  of  the  institution,  it  will  be  im- 
possible to  entertain  the  least  doubt  in  this  case.  Referring  to 
the  affidavits,  it  is  quite  clear  that  this  was  never  intended  to  be 
an  establishment  for  religious  education,  founded  upon  the 
principles  of  any  one  particular  sect.  That  was  not  the  inten- 
tion of  the  founders.  The  object  of  this  charity  was  the  educa- 
tion of  the  children  of  the  labouring  poor  of  Macclesfield  of  every 
description,  whatever  might  be  the  religion  of  their  parents,  and 
it  is  perfectly  well  known  that  in  such  a  town  as  Macclesfield, 
the  parents  of  children  to  be  instructed  will  be  persons  profess- 
ing all  the  various  principles  of  faith  to  be  found  among  the 
different  denominations  of  the  christian  religion,  and  therefore 
the  school  was  originally  founded  upon  what  is  called  the  Lan- 
casterian  system.  I  hope  an  institution  of  this  kind  will  never 
afford  just  ground  of  jealousy  to  the  members  of  the  Esta- 
blished Church.     The  institution  was,  from  its  origin,  intended 

[  *227  ]  to  extend  *to  persons  of  different  sects ;  and  when  the  building 
was  erected  at  a  great  expense,  and  trustees  appointed  by  a  deed, 
it  was  understood  that  this  building  should  be  employed  as  a 
place  for  the  instruction  of  children  of  parents  of  every  descrip- 
tion. It  was  perfectly  well  known  that  those  who  were  to  attend 
it  must,  very  frequently,  be  children  of  parents  whose  religious 
tenets  might  not  be  in  strict  conformity  with  those  of  the 
members  of  the  Established  Church,  but  in  the  deed  of  trust 
there  has  been  introduced  a  cautionary  clause  to  this  effect ;  that 
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the  conduct  of  those  viho  had  the  instruction  of  children  com-      Ex  parte 
mitted  to  their  care,  should  be  thus  far  guarded,  not  that  they 
should  be   compelled    to   use  the  Liturgy  of    the  Church  of 
England,  but  that  they  should  teach  nothing  that  was  contrary 
to  the  Liturgy  and  the  ruling  doctrines  of  that  Church. 

I  do  not  see  that  this  use  of  the  room  at  all  interferes  with  the 
regular  business  of  the  school ;  probably  there  may  be  some 
little  interruption  two  or  three  times  a  week  by  the  attendance  of 
preachers,  but  for  that  there  is  a  provision  in  the  deed.  It  is 
admitted  that  the  upper  part  was  not  necessary  for  the  school, 
and  it  is  provided  by  the  deed,  that  it  shall  likewise  be  applied 
to  religious  purposes,  consistently,  certainly,  with  the  regulations 
of  the  school,  and  so  as  not  to  interfere  with  the  original  object 
of  the  establishment.  It  appears  that  what  has  been  done,  has 
*been  done  by  a  great  majority  of  the  trustees,  and  is  sanctioned  [  '228  ] 
by  the  deed  of  trust.  It  appears  upon  the  affidavits  that  these 
subscriptions  for  the  preachers  are  totally  different  and  distinct 
from  the  subscriptions  for  the  school,  and  that  they  are  kept 
distinct.  Such  persons  as  do  not  choose  to  subscribe  to  a 
preacher,  may  withhold  their  subscriptions,  or  direct  them  to  be 
applied  solely  to  the  school.  I  am  therefore  quite  satisfied  that 
there  are  no  grounds  stated  in  this  petition  to  induce  us  to  give 
the  relief  that  is  prayed  for ;  and  I  am  persuaded,  that  if  the 
Court  were  to  accede  to  the  application,  the  only  effect  would  be 
to  destroy  the  charity  which  has  existed  for  a  great  number  of 
years,  and  been  attended  with  the  highest  advantage  to  the  town 
oi  Macclesfield. 

Garrow,  B.  : 

I  entirely  concur  in  the  opinions  which  have  been  delivered, 
and  in  which,  I  understand,  my  brother  Wood  likewise  concurs. 
The  object  of  this  institution,  in  the  first  instance,  was  to  teach 
the  ignorant  children  of  the  labouring  poor. 

I  think  it  is  a  mistake  to  say  that  this,  in  its  origin,  was  a 
Sunday  school  for  the  children  of  parents  of  the  Church  of 
England  only.  That  a  great  number  of  persons  contemplated  it  as 
such  there  is  no  doubt,  but  there  is  a  provision  in  the  trust  deed 
which  is  inconsistent  with  such  an  idea,  for  it  is  provided  that 
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those  children  whose  ^parents  dissent  from  the  forms  of  the 
Established  Church,  shall  be  permitted,  and  are  directed  to 
frequent  the  places  of  worship  at  which  their  parents,  or  those 
who  instruct  them,  shall  wish  them  to  attend ;  and  therefore, 
certainly,  it  was  contemplated  that  many  children  were  to  be 
sent  there  for  the  purpose  of  being  instructed,  and  it  was  not  to 
be  exclusively  confined  to  members  of  the  established  faith.  The 
association  of  persons  of  different  sects  in  the  same  school  might 
produce  benefits  which  those  who  founded  the  institution  did  not 
foresee,  I  do  not  therefore,  perceive  any  ground  for  the  inter- 
ference of  this  Court,  according  to  the  prayer  of  this  petition. 

Petition  dismissed  ivithout  costs. 


181 H. 

Not.  23.  24. 

1819. 
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In  he  CHERTSEY  MARKET. 
Ex  PARTE  WALTHEW  and  Othebs. 

(DanieU,  174—194  ;  8.  C.  6  Price,  2C1.) 

A  petition  for  the  restoration  of  a  market-house,  &o.  whidi  had  been 
erected  on  land  granted  by  royal  charter,  for  the  purpose  of  holding 
markets  and  fairs  thereon,  the  tolls  of  which  were  to  be  applied  to 
charitable  purposes,  (bnt  which  had  been  palled  down,  and  rebuilt  on 
another  piece  of  land,)  on  the  ground  that  the  removal  had  been 
prejudicial  to  the  market  tolls,  &c.  dismissed  with  costs  :  it  appearing 
that  the  market-house  had  been  puUed  down  and  rebuilt  with  the 
consent  of  the  lessee  of  the  manor  under  the  Crown,  and  of  the 
inhabitants  of  the  town  who  had  defrayed  the  expenoes  by  voluntary 
subscription ;  and  that  the  tolls  of  the  market  had  not  been  injured,  &c 

The  petition  was  presented  against  the  representatiycs  of  one  of 
seyeral  trustees,  alleging,  that  he  was  the  sole  acting  trustee ;  held  that 
the  other  trustees,  or  their  representatiyes,  ought  to  have  been  before 
the  Court,  they  haying  assented  to  the  acts  complained  of. 

This  was  a  petition  presented  under  the  stat.  52  Geo.  III.  c. 
101,  by  certain  persons  describing  themselves  as  inhabitants  and 
housekeepers  of  and  in  the  town  and  village  of  Ghertsey,  in  the 
county  of  Surrey,  stating, 

That  Qaeen  Elizabeth,  by  her  letters  patent  bearing  date  the 
8th  day  of  February  in  the  46th  year  of  her  reign,  granted  and 
gave  power  to  certain  persons  therein  named,  their  heirs  and 
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assigns,  for  the  I'elief  of  the  poor  that  did  or  should  thereafter  inre 
inhabit  within  her  said  village  *of  Chertsey,  to  hold  and  keep  maskbt. 
within  her  said  village  of  Chertsey  a  market  on  Wednesday  in  [  •i^s  ] 
every  week  in  the  year,  and  one  fair  or  mart  over  and  besides 
the  fairs  and  marts  before  that  time  held  and  kept  within  the 
said  village  ;  which  fair  or  mart  should  begin  on  Monday  in  the 
first  week  of  clear  Lent,  and  should  continue  for  all  that  Monday 
and  Tuesday  then  next  following,  together  with  a  Court  of  pie 
povdre  there  in  time  of  the  said  markets,  fairs,  or  marts,  and 
every  of  them,  to  be  held.  *  *  And  for  the  better  keeping,  [  176  ] 
celebrating,  and  enjoying  the  markets,  fairs,  or  marts,  as  therein 
mentioned,  Her  Majesty  thereby  gave  and  granted  to  the  afore- 
said persons,  their  heirs  and  assigns,  for  ever,  a  certain  piece  and 
parcel  of  vacant  plot  and  waste  ground  therein  described.  To 
the  intent  that  the  said  grantees,  their  heirs  and  assigns,  might 
have  power  to  found,  erect,  build,  and  make,  thereupon  a 
market-house,  *  *  to  hold  and  enjoy  the  aforesaid  markets, 
fairs,  or  marts,  together  with  the  Court  of  pie  poudre,  and  the 
aforesaid  piece  of  ground,  and  the  aforesaid  market-house,  and 
all  houses,  buildings,  and  stalls  or  standings,  thereupon  to  be 
built  and  erected,  and  all  the  profits  from  thence  thereafter  to 
come  and  arise  to  the  aforesaid  persons,  their  heirs  and  assigns, 
to  the  use  and  relief  of  the  poor  that  were  or  should  be  in- 
habitants of  the  said  village  upon  certain  services  therein  men- 
tioned. 

That,  shortly  after  the  grant  of  such  charter,  a  substantial, 
♦convenient,  and  extensive  market-house,  with  a  court-house,  [177] 
and  large  lofts  or  granary  over  the  same,  containing  two  stories 
high,  wei^  built  on  the  piece  or  plot  of  ground,  thereby  granted. 
And  numerous  persons  from  the  surrounding  country,  from  that 
time  until  the  same  was  pulled  down,  as  therein-after-mentioned, 
were  accustomed  to  bring  the  produce  of  their  lands  and  com- 
modities unto  such  market-house  for  sale  ;  and  that  a  large  and 
greatly  increasing  trade  or  business  was  formerly,  and  till  with- 
in the  last  twenty  years,  carried  on  there  on  the  usual  market 
days  and  fairs  throughout  the  year ;  and  that  large  tolls  were, 
on  such  days,  received  by  the  trustees  for  the  time  being,  for  the 
benefit  of  the  poor  of  the  town  or  village  of  Chertsey. 
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In  re  That  a  person  of  the  name  of  Brown,  who  was  formerly  one  of 

Maskbt.     the  feoffees  or  trustees,  was,  from  the  time  of  his  being  appointed 
such  trustee,  the  acting  trustee  or  manager  of  the  trust  estate. 

That  in  or  about  the  autumn  of  the  year  1809,  Brown,  without 
the  concurrence  of  any  of  his  then  co-trustees,  and  against  the 
express  objection  of  some  of  them,  and  under  the  indemnity  of 
some  persons  who  were  not  feoffees,  and  who  were  interested  in 
having  the  markets,  fairs,  and  market-house  and  court-house 
destroyed,  caused  the  market-house  and  court-house  to  be  pulled 
down  and  destroyed,  and  sold  part  of  the  materials  of  the 
buildings,  and  applied  the  proceeds  arising  from  the  sale,  together 
with  the  remainder  of  the  materials  of  the  buildings,  to  his  own 
use  and  benefit,  without  accounting  for  the  same,  or  any  part 
thereof,  to  his  co-trustees,  or  to  any  other  person  or  persons 
interested  therein,  and  without  in  any  way  applying  the  same 
or  any  part  thereof  in  improving  the  estate  of  the  said  charity, 
or  in  benefiting  the  poor  of  the  town  or  village  of  Chertsey. 
»     »     • 

1 178  ]  That  in  or  about  the  year  1809,  many  of  the  inhabitants  of 

the  town  or  village  of  Chertsey,  and  some  of 'the  trustees  com- 
plained to  Brown  of  the  destruction  of  so  fine  a  building,  and  of 
the  great  injury  he  had  done  to  the  town  and  village  of  Chertsey ; 
and  also  to  the  charity  estate,  by  pulling  down  the  market  and 
court-house  in  direct  opposition  to  the  charter ;  and  that  Brown, 
being  alarmed  at  the  threats  and  remonstrances  of  such  inhabi- 
tants, proposed  to  build  a  new  market-house,  and  set  on  foot  a 
subscription  in  the  town  or  village  of  Chertsey  for  building  the 
same,  and  collected  a  very  considerable  sum  of  money  for  that 
purpose  ;  and  did,  in  or  about  the  year  1809,  build,  with  part  of 
the  money  so  subscribed,  a  small  open  building  which  he  called 
a  market-house;  but  that  such  new  building  was,  in  every 
respect,  very  inferior  to  the  building  which  he.  Brown,  had  pulled 
down;     *     *     * 

f  17*  ]  That  Brown  had  caused  the  new  building,  such  as  it  was,  to  be 

wholly  built  on  ground  belonging  to  Messrs.  Porters,  brewers,  in 
the  town  or  village  of  Chertsey,  instead  of  building  the  same  on 
the  site  of  the  old  market-house,  or  on  the  ground  granted  by 
Queen  Elizabeth  for  that  express  purpose.     •     ♦    ♦ 
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That  Brown  died  on  or  about  tbe  21st  of  September,  1812,        in  re 
having  first  duly  made  and  published  his  last  will  and  testament,      markbt. 
and    thereby  appointed  certain    persons    therein    named   the       [  iso  ] 
executors  thereof,  who,  after  the  death  of  Brown,  renounced  the 
probate  of  his  said  will ;  whereupon  letters  of  administration  of 
the  personal  estate  and  effects  of  Brown,  with  his  will  annexed, 
were  granted  by  the  proper  Ecclesiastical  Court  to  Ann  Walker  and 
Sarah  Brown,  two  of  his  next  of  kin     *     *     * 

The  prayer  of  the  petition  was,  that  it  might  be  referred  to  the  [  181  ] 
Deputy  Remembrancer  to  enquire  and  state  what  was  the  value 
of  the  materials  of  the  old  market-house  and  court-house  pulled 
down  by  Brown  ;  and  what  he  did  with  the  same,  and  how  much 
money  he  received  from  the  sale  of  such  parts  of  it  as  he  had 
sold  ;  and,  if  he  converted  any  part  to  his  own  use,  what  was  the 
value  thereof.  And  that  he  might  also  enquire  and  state  what 
were  the  dimensions,  state,  and  condition,  of  the  old  market- 
house  and  court-house  at  the  time  the  *same  was  so  pulled  down  ;  [  *182  ] 
and  what  sum  of  money  would  then  have  been  sufficient  to  repair 
the  same ;  and  what  sum  of  money  would  be  required  for  re- 
building the  same  upon  its  former  plan,  site,  and  dimensions. 
And  that  the  personal  representatives  of  Brown  might  be  directed 
to  pay  into  Court  on  account  of  the  charity  estate,  the  value  of 
tbe  materials  of  the  old  market-house  and  court-house  and  such 
other  sum  and  sums  of  money  as  the  Deputy  Remembrancer 
should  report  to  be  necessary  for  rebuilding  and  reinstating  the 
market-house  and  court-house,  on  the  same  plan  and  site,  state 
and  condition,  as  they  were  in  when  the  same  were  pulled  down 
as  aforesaid.  The  petition  also  prayed  *  *  that  the  sums 
so  to  be  paid  into  the  hands  of  the  Deputy  Remembrancer  might 
be  applied  in  rebuilding  the  said  market-house  upon  its  former 
site,  plans,  and  dimensions  :  and  otherwise,  for  the  benefit  of  the 
said  charity,  as  the  Court  should  direct ;  and  that  the  Deputy 
Remembrancer  might  be  directed  to  enquire  into  the  trusts  of  the 
charity,  and  to  approve  of  a  proper  scheme  for  rebuilding  the 
said  market-house  and  court-house,  and  for  restoring  the  court  of 
pie  povdre  *  *  Affidavits  were  filed  on  the  part  of  Brown's  [  i83  ] 
executors,  from  which  it  appeared  that  for  more  than  fifteen 
years  previous  to  the  year  1809  the  market-house  and  market- 
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In  re  place,  which  conBisted  of  a  vacant  space  of  ground  surrounded  or 
Mabkbt.  inclosed  by  wooden  pillars  which  supported  a  building  consisting 
of  one  room  of  the  same  dimensions  as  the  vacant  space  beneath, 
was  let  to  one  Wright,  a  felmonger,  at  the  annual  rent  of  7Z.  12*. 
being  the  best  rent  which  could  be  procured  for  it,  and  its  full 
value ;  and  that  the  fair,  and  markets,  and  all  the  tolls,  pickage, 
stallage,  customs,  profits,  commodities,  and  emoluments,  belong- 
ing thereto,  ^ere  let  to  Wright  for  the  annual  sum  of  6Z.,  making 
together  the  annual  rent  of  12Z.  12«. 

That  adjoining  the  market-house,  and  forming  the  side  of  it 
next  the  church,  was  erected  a  cage  or  prison  for  the  confinement 
of  disorderly  and  such  other  persons  as  were  ordered  to  be  therein 
confined  by  the  magistrates  of  the  district. 

That,  within  the  recollection  of  some  of  the  oldest  inhabitants 
of  the  town  of  Chertsey,  the  room  or  building  over  the  market- 
house  had  never  been  used  for  a  court-house,  nor  did  the  magis- 
trates of  the  district  ever  assemble  there  for  the  purpose  of  trans- 
acting any  public  business,  nor  was  any  cou  t  of  pie  paudre  ever 
held  thereiu,  nor  was  it  ever  used  or  required  for  the  purpoee  of 
the  markets  or  fairs,  nor  was  any  pitched  market  ever  held  in 
the  market-place  beneath  the  room  or  building. 
[  184  ]  That  Brown  was  not  the  acting  manager  of  the  said  trust- 

estate,  till  a  short  time  previous  to  the  year  1809 ;  when,  in  con- 
sequence of  the  death  of  several  of  the  other  trustees,  he  became 
tr.e  acting  manager  thereof. 

That  a  few  years  previous  to  the  year  1809,  the  parish  church 
of  Chertsey  having  become  ruinous,  and  &llen  into  decay,  an 
Act  of  Parliament  was  obtained  for  taking  down  the  body  and 
rebuilding  it,  which  was  accordingly  done  at  an  expense  of  above 
12,0002.  and  completed  in  the  year  1809.  That  at  that  time  the 
market-place  and  room  over  it  which  adjoined  the  church  yard, 
being  very  cbse  to  the  body  of  the  church,  obstructed  the  view 
and  darkened  some  of  the  windows  of  it,  and  also  projected  to  a 
considerable  distance  into  the  public  street  and  highway,  and  was 
greatly  out  of  repair  ;  and  that  the  cage  or  prison  adjoining  bad 
become  ruinous  and  insecure ;  in  consequence  of  which,  and  of 
the  market-place  (which  was  very  seldom  used  for  the  vending  of 
commodities)  having  also  become  the  evening  rendezvous  of  a 
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number  of  idle  and  dissolute  men  and  boys,  and  women  of  loose        in  ^ 

CHmnsBT 
dbaracter  who  were  used  to  issue  therefrom,  and  insult  the      Mabkbt. 

{Mibsers  by,  and  being  otherwise  the  scene  of  brawls  and  riots  on 
a  Sunday  to  the  disturbance  of  the  persons  assembled  in  church 
for  the  purpose  of  Divine  worship;  it  was  proposed  by  the 
principal  inhabitants  of  the  parish  and  town  of  Chertsey  to  Brown 
and  the  other  trustees,  that  the  market-house  and  cage  or  prison 
should  be  taken  down  and  removed  from  its  then  site ;  and  that 
another  market-house,  of  nearly  similar  dimensions,  but  without 
a  room  over  it,  should  be  built  in  a  more  convenient  situation  in 
the  town,  and  in  a  line  with  the  other  houses  in  the  street ;  and 
that  such  market-house  should  be  inclosed  with  an  iron  railing 
to  prevent  disorderly  persons  from  assembluig  therein ;  and  that 
for  that  purpose,  and  in  order  that  the  trustees  and  feoffees  of  the 
fair  and  markets  might  not  sustain  any  injury  in  ^their  trust-  [  *186  ] 
estate  by  agreeing  to  such  proposition,  it  was  further  proposed 
that  the  materials  of  the  market-house  should  be  sold,  and  that 
after  such  sale  should  be  made  what  farther  sum  should  be 
required  for  the  erection  of  the  new  market-house  should  be 
defrayed  by  the  voluntary  subscription  of  the  inhabitants ;  and, 
as  it  appeared  that  the  trustees  would  sustain  an  annual  loss  of 
7Z.  120.bythe  taking  down  theroom  or  building  over  the  old  market- 
house,  it  was  also  proposed  that  the  sum  of  152Z.  should  be  raised 
by  a  further  voluntary  subscription,  which  being  placed  out  at 
legal  interest  would  raise  the  aforesaid  annual  rent  or  sum  of 
7Z.  12#. 

That  Brown,  and  all  the  other  trustees  in  1809,  except  one  of 
the  name  of  Goring  (who  made  no  objection)  by  writing  under 
their  hands,  consented  to  such  arrangement  and  proposal ;  and 
that,  in  consequence  of  such  consent,  the  old  market-place  and 
building  over  it,  and  the  cage  or  prison  were  taken  down  by  the 
said  inhabitants,  and  a  new  market-house  and  cage  or  prison 
were  built  on  a  vacant  spot  of  ground  adjoining  the  Grown  Inn, 
and  facing  the  main  street  or  highway,  being  at  the  distance  of 
about  fifty  yards  from  the  site  of  the  old  market-house,  and  in  a 
centrical  situation,  and  more  convenient  in  every  respect  than 
was  the  situation  of  the  old  market-house. 

That  the  materials  of  the  old  market-house,  cage,  or  prison, 
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In  re  were  sold  for  the  sum  of  1251.  and  that  the  erection  of  the  new 
Market,  market-hoase,  cage,  or  prison,  cost  the  sum  of  4091.  7s.  6d. ;  and 
that  the  sum  of  2842.  Is.  6d.,  the  difference  between  the  value  of 
the  materials  of  the  old  market-house,  and  the  costs  of  the  new 
market-house,  was,  together  with  the  sum  of  152^.  (the  interest 
of  which  was  to  raise  the  annual  rent  or  sum  of  7Z.  12s.)  raised 
by  voluntary  subscription  in  the  parish,  to  which  the  Duke  of 
York,  as  lessee  of  the  Crown,  the  members  tor  the  county,  and 
many  other  persons  contributed. 
[  186  ]  That  the  parish  of  Ghertsey,  in  public  vestry  assembled,  con- 

tributed, out  of  the  poor  rates  of  the  said  parish,  the  sum  of  751. 
towards  the  erection  of  such  market-house,  cage,  or  prison  ;  and 
no  person  appealed  against  the  allowance  of  the  overseers' 
accounts,  on  account  of  their  having  contributed  and  paid  out 
of  the  poor  rates  such  sum  of  75Z.,  or  made  any  objection 
thereto. 

The  affidavits  generally  denied  that  Brown  pulled  down, 
destroyed,  or  sold,  any  part  of  the  materials  of  the  buildings  of 
the  market-house ;  or  that  he  applied  the  proceeds  arising  from 
the  sale  thereof,  or  any  of  the  materials  of  such  buildings,  to  his 
own  use,  as  alleged  in  the  petition     *    *     « 

On  the  hearing  of  this  petition,  the  following  points  were  dis- 
cussed :  Ist,  Whether  the  Court  had  jurisdiction,  this  being  a 
case  of  a  charity  founded  by  Royal  charter ;  2nd,  Whether  upon 
the  facts  of  the  case  a  sufficient  ground  appeared  to  warrant 
the  interference  of  the  Court;  and,  8rd,  Whether  the  repre- 
sentatives of  Brown's  co-trustees  ought  not  to  have  been  made 
parties. 

Mr.  Dauncey,  Mr.  Agar,  and  Mr.  Duckworth,  for  the  peti- 
tioners [cited  Ex  parte  Greenhaiise.f] 

[  1S8  ]  Mr.  Jervis  and  Mr.  Beames,  for  the  representatives  of 

Brown. 

[  ii»o  ]  Mr.  Dauncey,  in  reply.     ♦     *     * 

t  15  B.B.  211  (1  Madd.  02). 
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Lord  Chief  Babon  :  in  re 

Chbbtbby 

This  is  a  petition  presented  under  the  late  Act  of  Parliament      Mabkbt. 
not  to  regulate  the  charity,  but  merely  to  administer  the  funds ;      ^^^^^13 
and  the  authorities,  therefore,  that  were  very  properly  pressed    OmjTi  inn 

upon  the  attention  of  the  Court,  for  the  purpose  of  shewing  that        ' 

it  has  no  jurisdiction,  do  not  apply.  C  ^^^  1 

It  is  to  be  assumed,  that  there  was  no  market-house  at  the 
time  the  charter  was  granted :  and  it  does  not  appear  by  the 
application,  of  what  funds  this  market-house  was  originally 
built.  It  is,  indeed,  a  little  singular  that,  whilst  the  market- 
house  was  confined  to  the  piece  of  land,  the  liberty  of  erecting 
stalls  should  be  granted  any  where  within  the  manor.  But  this 
serves  to  shew  that  it  was  not  important  in  the  opinion  of  those 
granting  the  charter,  *where  the  market-house  was  built,  [  •i^  ] 
although  it  was  confined  to  the  piece  of  land  specified. 

From  the  statements  of  the  petition  Brown  could  not  have 
acted  before  the  year  1789  :  and  in  the  year  1818,  the  premises 
were  conveyed  to  other  trustees.  The  representatives  of  Brown's 
co-trustees  ought  to  have  been  made  parties  to  the  present 
petition.  If  I  could  have  administered  any  relief,  I  should  have 
required  them  all  to  be  before  the  Court ;  but,  as  I  shall  not 
give  any  relief  on  this  petition,  I  do  not  think  it  necessary  to 
order  them  to  be  brought  here. 

The  respondents  on  the  present  occasion  are  the  representa- 
tives of  Brown ;  and  they  state  that  all  the  trustees  concurred 
in  the  act  of  pulling  down  the  old  market-house,  with  the  ex- 
ception of  Goring,  who  took  no  steps  to  prevent  it :  although  he 
might  have  applied,  as  we  all  know,  to  a  court  of  equity  to  restrain 
the  act.  The  new  market-house  was  built  at  the  expense  of 
persons  residing  in  the  place  and  neighbourhood  ;  and  the  sub- 
scription shews  their  general  concurrence.  Even  the  parish 
itself  contributed  for  the  purpose;  and  the  parishioners,  it 
appears,  did  not  complain  of  such  an  application  of  their  money, 
although  evidently  not  warranted  by  law.  It  likewise  appears 
that  4002.  was  laid  out  in  the  erection  of  the  new  building.  And 
it  is  sworn,  and  not  contradicted,  that  the  old  market-house  was 
a  great  nuisance.  It  was,  indeed,  fit,  in  point  of  decorum,  that 
it  should  be  removed. 


^ 
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inrr  If  all  the  persons  interested  approved  of  its  removal,  I  do 

CU  SMI'  H  BY 

Mabki.t.     ^ot  think  its  removal  a  breach  of  trust.    The  troBtees  mig^t 

have  removed  it  to  any  spot  within  the  acre,  if,  in  so  doing,  they 

acted  honestly. 

[^i»:(  ]  It  was  not  disapproved  of  by  any  person  except  Goring :  *bat  he 

has  acquiesced  in  the  removal.    He  has  also  acted  under  it,  and 

does  not  even  now  complain,  he  not  being  one  of  the  petitioners. 

«     *    * 

In  the  result  the  case  comes  to  this :  the  old  market-house 
was  a  great  nuisance;  and  the  trustees  having  the  power  to 
build  another,  the  parishioners  consenting,  pulled  it  down  and 
rebuilt  it,  all  the  parish  signifying  their  concurrence  by  subscrib- 
ing to  defray  the  expenses. 

This  is  a  peevish  petition :  it  does  not  attempt  to  affect  the 
other  trustees,  who  were  joint  tenants  with  Brown ;  and  who,  by 
concurring  with  Brown,  are,  in  point  of  law,  equally  liable. 
[  *194  1  The  petition  is  presented  nine  years  after  pulling  down  *the 

old  market-house,  and  six  years  after  Brown's  death.  Many 
reasons  might  have  been  assigned  by  Brown  to  justify  his  con- 
duct, which  his  representatives,  the  respondents,  are  ignorant  of ; 
but  which  might  have  been  decisive  of  the  case.  Can  I,  under 
these  circumstances,  assist  the  petitioners  ? 

I  repeat  that  this  is  a  peevish  application,  confined  to  the 
representatives  of  Brown  only,  all  the  other  trustees  being 
equally  liable  with  him,  but  not  brought  here.  I  shall,  therefore, 
dismiss  this  petition,  and  that  with  costs. 

Petition  refused  with  cottt. 
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The  ATTORNEY-GENERAL  v.   LINDEGREN.  igio. 

(6  Prioe,  287—311.)  Jan.  15. 

Puhlic  Accounti, — ^If  a  publio  Board  enter  into  an  ezpiees  oontraot,  in  [  287  ] 
distinct  terms  with  a  person  of  competent  ability,  for  the  undertaking 
of  a  difficult  and  hazardous  state  enterprize  and  the  performance  of  a 
confidential  service  under  Government  on  behalf  of  the  public,  in 
consideration  of  a  stipulated  remuneration  by  way  of  commission  on  the 
prime  cost  of  purchases  made  by  him,  this  Court  will  not  (on  an 
official  information  filed  against  him  by  the  Attorney- General  after  his 
accounts  have  been  allowed  by  the  public  office)  entertain  any  question 
involving  merely  the  propriety  or  prudence  oi  ttto  contract  itself,  or  the 
excess  of  the  remoneratioa  agreed  to  be  paid  to  the  individual  for  the 
performance  of  the  particular  service. 

JurUdiction, — But  the  mere  passing  of  the  accounts  of  a  public  officer 
by  the  auditors  of  the  department  under  which  he  has  been  employed 
does  not  preclude  the  Court  (in  a  proper  case)  from  decreeing  an 
accoimt  in  respect  of  allowances  contrary  to  reason  and  equity,  and  not 
brought  to  the  notice  of  the  Board  when  his  accounts  were  paased. 

Thus,  where  the  public  functionary  had  received  gratuities  and 
presents  from  foreign  agents,  who  received  a  commission  on  their  pur- 
chases, he  was  ordered  to  refund  the  amount  of  such  benefits,  notwith- 
standing that  this  practice  was  also  proved  to  be  the  usage  of  the  trade  : 
the  custom  being  contrary  to  reason  and  equity,  and  subservient  to 
fraud,  and  the  fact  not  having  been  brought  before  the  Board  when 
the  accounts  were  passed. 

Interest  (on  Public  Money). — Semble.  A  public  servant  to  whom 
money  is  from  time  to  time  imprested,  is  not  chargeable  with  interest  on 
occasional  balances  in  his  hands,  and  certainly  not  where  the  amount 
is  trifling,  the  occasions  unavoidable,  and  the  time  of  holding  such 
balances,  short. 

Agents  of  Government. — In  all  respects,  public  Boards  are  the 
constitutional  organs  of  the  Ghovemment,  and  its  efficient  agents,  and 
their  acts  bind  the  Crown. 

Extra  Charges. — Where  an  individual  employed  to  make  purchases 
abroad,  or  in  person,  on  behalf  of  Government,  for  which  he  is  to  be 
paid  bond  fide  a  commission  by  way  of  per  centage  on  the  amount, 
engages  mercantile  men  resident  in  the  foreign  country,  to  the  advantage 
of  the  service,  for  whicti  he  allows  them  to  charge  a  per  centage 
agreeable  to  the  established  usage  of  the  trade,  which  he  treats  as  part 
of  the  prime  cost  in  charging  his  own  commission  in  his  accounts : — 
such  per  centage  held  not  to  be  improperly  charged  to  government,  nor 
to  be  payable  by  the  individual  out  of  his  own  commission. 

This  was  a  bill  filed  against  the  defendant  for  an  account  of 
money  received  by  him  by  way  of  imprest,  and  of  his  disburse- 
ments in  making  purchases  for  Government,  under  the  autho- 
rity of  the  ^Navy  Board,  of  hemp,  and  fir  in  Russia :  praying  that       [  •288  ] 


t 
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Attobket-   he  might  be  declared  to  be  not  entitled  to  certain  commission 
r.  charged  by  him,  and  to  be  himself  chargeable  with  expenses  for 

•  freight,  and  insurance  on  articles  shipped  therewith  on  his  own 
account,  and  for  the  interest  on  balances  in  his  hands :  and  to 
be  accountable  to  the  public  for  presents  and  gratuities  received 
by  him,  from  persons  through  whose  medium  such  purchases 
were  made. 

The  information  stated  in  substance,  that  the  defendant  was, 
in  the  beginning  of  the  year  1795,  confidentially  employed  under 
written  instructions,  in  the  form  of  letter,  from  Sir  Anthony  S. 
Hammond,  the  then  Comptroller  of  the  Navy,  to  proceed  to  Biga, 
for  the  purpose  of  making  large  purchases  of  hemp  and  masts, 
to  counteract  the  schemes  of  the  French,  who  were  at  that  time 
pursuing  the  same  course ;  and  in  order  to  provide  a  due  supply 
of  those  articles  for  the  use  of  the  British  Navy.  The  defen- 
dant's orders  (dated  9th  January,  1795),  after  prescribing  a 
certain  line  of  conduct  to  be  adopted  by  him,  stipulated,  ''that 
for  the  due  execution  of  the  proposed  service,  he  was  to  be 
allowed  his  travelling  expenses  and  a  commission  of  five  per 
cent,  on  all  the  purchases  which  he  should  make,"  and  he  was 
thereby  authorized  (stating  that  it  would  be  absolutely  necessary ) 
to  engage  Thornton  and  Son,  Russia  merchants  in  London,  to 
[  ^289  ]  transact  the  necessary  business  of  the  ^undertaking  here. 
They  were  to  be  paid  in  consideration,  a  reasonable  com- 
mission for  their  trouble,  and  were  to  be  furnished  with 
Navy  bills  upon  imprest  whenever  purchases  made  should 
re(iuire  it. 

The  defendant  accordingly  entered  into  a  corresponding  agrt:e- 
ment  in  writing,  under  seal,  with  Thornton  and  Son,  who 
undertook  to  assist  him,  as  agents  or  attomies,  by  granting  him 
letters  of  credit  and  recommendation  to  their  friends  and  corre- 
spondents abroad ;  and  to  transact  all  the  necessary  business  here 
of  freighting  ships,  corresponding  and  insurance  of  cargoes,  and 
in  doing  whatever  should  be  required  for  forwarding  the  delivery 
of  stores  purchased  by  the  defendant  into  his  Majesty's  dock- 
yards. They  on  their  part  were  to  be  duly  supplied  with  Navy 
bills,  on  demand,  for  the  purpose  of  defraying  the  necessary* 
expenses,  and  to  be  allowed  a  commission  of  two  and  a  half  per 
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cent,  on  each  invoice  containing  the  amount  of  prime  cost,  and    attobnbt- 
all  charges  and  expenses  relating  thereto.     That  agreement  was  ^^ 

executed  in  the  presence  of  Sir  A.  S.  Hammond,  who  witnessed   Lindbobbn. 
and  signed  it  in  the  signification  of  his  concurrence. 

During  the  time  of  the  defendant's  employ,  from  1795  to 
1799  continually,  Thornton  &  Co.  had  been  furnished  by  Gov- 
ernment with  money,  on  account  of  the  defendant,  to  a  very 
large  amount,  as  his  agents. 

The  commission  charged  by  the  defendant,  on  the  prime  cost  [  ^^o  ] 
and  charges,  on  stores  delivered  into  his  Majesty's  dock-yards, 
for  himself,  for  the  year  1795,  was  after  the  rate  specified  in  his 
letter  of  instructions,  and  also  the  commission  on  account  of 
Thornton  and  Son.  In  addition  to  those  charges,  there  was 
also  charged  two  per  cent,  in  each  invoice,  at  the  foot  of  the 
account  of  the  hemp  purchased  by  him  for  commission  paid  to 
the  house  of  Thorley  &  Co.,  merchants,  of  Riga,  through  whom 
the  defendant  made  liis  purchases,  and  four  per  cent,  on  the 
purchases  of  masts,  and  that  not  as  a  specific  charge,  but  as 
part  of  the  prime  cost  of  the  articles  purchased.  The  defendant's 
accounts  so  charging  Government,  were  passed  in  each  year,  and 
allowed  by  the  Navy  Board,  but  (as  the  bill  stated)  without  their 
being  informed  of  or  adverting  to  the  commissions  charged  by 
Thorley  &  Co.  having  been  introduced  therein,  in  manner 
before-mentioned  :  and  the  defendant  was  cleared  of  his  imprest 
on  each  occasion,  to  the  full  amount  of  his  account. 

In  the  month  of  June,  in  the  same  year,  the  commissioners  of 
the  Navy,  by  a  letter  (adverting  to  his  former  instructions) 
apprized  the  defendant,  that  in  consequence  of  his  purchases 
being  likely  to  be  of  much  greater  extent  than  had  been  at  first 
intended  by  the  Board,  he  was  to  consider  two  and  a  halt  per 
cent,  thenceforth,  as  an  equivalent  for  his  trouble  for  all  pur- 
chases *of  hemp  which  he  should  make  in  future,  beyond  the  [  'agi  ] 
(juantity  which  he  had  been  originally  instructed  to  buy.  The 
commission  allowed  to  Thornton  &  Co.  was  likewise  reduced  to 
one  and  a  half  per  cent. 

The  defendant  afterwards  made  other  purchases  on  those 
terms  (charging  such  commission  specifically),  Thorley  &  Co. 
still  continuing  to  charge  in  each  invoice  two    per  cent,    on 
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account  of  their  commission,  and  which  the  defendant  still  treated 
as  part  of  the  prime  cost. 

On  all  the  defendant's  purchases  of  masts  and  fir,  he  had 
charged  an  allowance  to  Thorley,  Morison  &  Go.  of  four  per 
cent,  and  on  all  such  purchases  of  either  article,  as  he  had 
made  of  the  French  agent  at  Riga,  he  had  charged  no  commis- 
sion, on  account  of  the  Russian  agents,  but  those  purchases 
were  made  at  somewhat  advanced  prices. 

The  bill  charged  the  introduction  of  the  allowance  to  Thorley 
&  Co.  into  the  invoices  as  forming  part  of  the  prime  cost,  to  be 
a  fraud,  and  that  therefore  the  defendant  was  indebted  to  his 
Majesty,  to  the  amount  of  such  commission. 

The  bill  also  stated,  that  ships  carrying  masts  are  chartered 
for  a  sum  certain  for  the  voyage,  and  that  such  ships  are  not 
able  to  load  more  than  two-thirds  of  a  cargo  of  masts,  so  that 
there  *is  always  a  considerable  space  occupied  with  what  is 
called  broken  stowage  (consisting  of  fir  timber,  lath  and  fire 
wood),  all  of  which  the  defendant  brought  home  on  his  own 
account,  and  which  were  credited  to  him  by  Thornton  and  Son, 
without  paying  any  freight ;  and  also  that  he  had  shipped  spars 
and  wainscot  logs  in  the  same  way,  without  giving  the  Board 
credit  for  the  freight,  or  paying  any  part  of  insurance  of  such 
things. 

The  bill  then  stated,  that  in  an  account  opened  by  the  defen- 
dant with  Thornton  and  Son,  on  the  above  transactions,  entitled 
''  disbursements  for  naval  stores  imported,"  there  was  contained 
a  charge  of  interest  to  a  considerable  amount,  on  sums  advanced, 
in  payment  for  such  stores,  whereas  the  defendant  had,  at  the 
same  time,  a  considerable  sum  of  money  in  his  hands,  which  he 
had  withdrawn  from  the  custody  of  Thornton  and  Son,  and  that 
the  defendant  had  since  charged  all  such  interest  to  the  public. 
And  that  the  defendant  had,  at  various  times,  received  large 
sums  of  the  public  money  from  Thornton  &  Co.  and  had  also 
other  sums  (the  balance  of  naval  stores  imported)  carried  by 
them  to  his  private  credit,  all  which  had  been  applied  for  his 
particular  benefit,  and  for  which  (the  bill  charged)  he  ought  to 
pay  interest  to  the  public. 

The  information  finally  charged,    that  the  defendant  had 
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received  from  time  to  time,  divers  presents  or  gratuities  in  money,    attoikit- 
fir,  timber,  &o.  to  the  amount  of  many  thousand  pounds,  from  «. 

*Thorley,  Morison  &  Co.  all  of  which  ought  to  be  accounted  for 
to  his  Majesty,  for  the  benefit  of  the  public,  and 

General  errors  and  overcharges. 

The  answer  (admitting  for  the  most  part,  the  material  facts 
of  the  bill),  insisted  that  it  was  absolutely  necessary  for  the 
defendant  (in  order  to  effect  the  service  on  which  he  was 
employed  to  the  best  advantage)  to  apply  to  and  make  use  of  a 
commercial  house  at  Riga,  connected  with  the  trade  in  the 
articles  which  were  the  object  of  the  defendant's  employment ; 
for  that  otherwise  he  could  not  have  made  the  requisite  pur- 
chases, or  at  least  not  on  so  advantageous  terms. 

The  answer  then  alleged,  that  the  usual  commission  payable 
to  commercial  houses  at  Riga,  so  connected,  was  two  per  cent. 
for  purchasing  and  shipping  hemp,  and  four  per  cent,  for 
timber,  and  that  it  was  the  usual  course  of  the  trade  to  charge 
such  commission  in  the  invoices,  at  the  foot  thereof,  as  com- 
posing part  of  the  prime  cost ;  and  that  every  item  was  fairly 
and  distinctly  stated  in  the  accounts  delivered  in,  in  the 
ordinary  course  of  business,  amongst  which,  was  the  charge  of 
commission  by  Thorley  &  Co.  on  every  quantity  purchased :  and 
the  defendant  claimed  the  benefit  of  such  accounts  having  been 
passed  and  allowed,  as  if  he  had  pleaded  the  same. 

The  answer  then  stated,  that  the  usual  course  of  charging  the  C  ^94  J 
several  commissions,  was,  that  Messrs.  Thorley  &  Co.  drew  bills 
on  Thornton  and  Son,  as  the  defendant's  agents,  for  the  invoice 
amount  of  the  article  purchased,  including  their  commission,  to 
pay  which  bills,  and  their  own  and  this  defendant's  commissions, 
Thornton  and  Son  received  money  from  Government. 

The  defendant  denied  that  any  of  the  sums  of  money  charged 
by  him  or  by  Thornton  and  Son,  for  commission,  in  respect  of 
the  hemp  purchased,  were  inserted  as  specific  charges  in  the 
defendant's  accounts,  for  either  of  the  several  years,  during 
which  he  had  been  employed,  and  alleged  that  in  every  account 
so  delivered  in  by  him  to  the  commissioners  of  the  Navy,  he 
(the  defendant)  debited  them  with  the  prime  costs,  duty,  freight, 
and  charges,  of  each  cargo  or  parcel  of  hemp,  as  per  Messrs. 
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Thornton  and  Son's  accoontBy  accompanying  the  same,  and  then 
added  the  charge  of  his  (defendant's)  commission  per  cent, 
thereon ;  that  the  accounts  of  Thornton  and  Son  included  the 
commission  charged  by  them,  together  with  the  freight,  duty, 
insurance,  and  other  charges,  on  importation,  and  referred  to 
the  invoice  of  Messrs.  Thorley  &  Co.,  at  the  foot  of  which,  they 
(Thorley  &  Co.)  regularly  and  uniformly  charged  their  commis- 
sion of  two  per  cent,  on  the  amount  thereof,  as  is  usual  in  all 
cases  of  hemp  purchased  and  shipped  at  Riga,  on  commission, 
all  which  invoices  accompanied  the  accounts  of  the  *defendant, 
and  of  Thornton  and  Son  when  delivered  to  the  Navy  Board. 

With  respect  to  the  broken  stowage,  the  defendant,  in  substance, 
admitted  that  he  had  paid  no  freight  for  that  which  he  had 
necessarily  shipped,  because  the  safe  stowing  of  the  masts 
required  such  materials  +  to  be  employed  for  that  purpose  ;  but 
the  answer  stated  that  the  Board  had,  except  in  one  instance 
(and  that  was  particularly  referred  to)  refused  to  take  it  on  their 
own  account :  and  that  any  advantage  arising  to  the  defendant 
from  the  sale  of  the  materials  so  used  on  their  arrival  here,  was 
not  more  than  would  have  covered  the  amount  of  his  commission 
thereon,  if  it  had  been  disposed  of,  on  account  of  the  Board :  and 
that  if  he  had  supposed  that  he  should  have  been  required  to  pay 
freight  for  such  stowage,  he  would  not  have  loaded  it  at  his  own 
risk:  but  that  as  to  the  wainscot  logs,  the  defendant  stated, 
that  as  far  as  he  had  himself  been  credited  for  freight,  by 
Thornton  and  Son,  he  had  paid  the  amount  (on  receiving  their 
accounts)  to  the  treasurer  of  the  Navy. 

As  to  the  charge  of  interest  demanded  for  the  balances  of 
public  money  at  certain  times  in  his  hands,  the  answer  stated  in 
effect,  that  sometimes  it  happened  that  Thornton  and  Son 
had  *paid  for  purchases  made  by  the  defendant,  beyond  the 
amount  of  the  money  received  by  them  for  that  purpose,  by  the 
Navy  Board,  and  that  on  such  occasion,  he  (defendant)  paid 
them  interest  on  such  balance  in  their  favour,  and  that  on  other 


t  Those  materials  are  technically 
denominated  dunnage,  and  if  used 
hand  fide  for  the  purpose  of  stowing 
the  main  cargo,  have  been  held  not 


subject  to  duty  on  importation. 
Vide  Attorney^General  v.  WiUon, 
3  Price,  431. 
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occasions,  when  any  balance,  (which  was  always  equally  small)    attorkst- 
remained  in  their  hands  after  sach  payments,  he  was  in  his  turn  v, 

allowed  interest :  and  that  the  fees  of  oflBce  paid  by  Thornton  ^^^^^^^*'* 
6c  Co.  on  the  sums  received  by  them  from  time  to  time,  from  the 
Navy  Board,  (and  for  which  no  allowance  had  ever  been  made  by 
the  Board  to  the  defendant,  charged  by  them  against  him) 
amounted  to  more  than  any  interest  which  the  defendant  could 
have  made  by  any  surplus  of  public  money,  at  any  time  remain- 
ing in  his  hands. 

On  the  subject  of  the  gratuities  and  presents  received  from 
Thorley  &  Co.  the  defendant  admitted  that  he  had  at  different 
times  received  many  such,  amounting  together  to  about  one  per 
cent,  upon  the  purchases  made  by  them,  which  accorded,  as  the 
defendant  stated,  with  the  established  custom  among  merchants 
in  that  trade,  and  that  any  commercial  house,  or  individual 
resident  in  England  connected  with  houses  in  Russia,  and 
through  whose  intervention  such  Russian  houses  executed  any 
orders,  was  by  such  custom  entitled  to  participate  in  the  com- 
missions, and  the  defendant  therefore  submitted,  that  he  ought 
not  to  be  compelled  to  account  to  his  Majesty  on  behalf  *of  the  [  *297  ] 
public,  for  such  presents  and  gratuities. 

In  support  of  the  information,  it  was  proved,  by  the  evidence 
of  mercantile  men,  that  during  the  several  years  Of  the  defen- 
dant's employment  the  usual  commission  allowed  to  the  principal 
houses  of  trade  at  St.  Petersburgh  was,  on  the  purchase  of  hemp, 
three  per  cent,  on  the  amount  of  the  invoice — and  on  the 
purchase  of  masts  and  fir,  four  and  a  half  per  cent.,  including 
the  remuneration  for  the  negociation  of  the  money  to  be  paid  for 
the  articles— and  that  many  houses  there  were  allowed  on  the 
same  articles  only  two  and  a  half  per  cent,  on  the  former,  and 
four  per  cent  on  the  latter. 

At  Riga  the  commission  allowed  on  purchases  of  hemp  was 
proved  to  be  as  low  as  two  per  cent. 

The  witnesses  also  stated,  that  they  could  have  during  the 
same  time  procured  for  the  Navy  Board  the  same  articles  from 
Riga  at  a  commission  of  two  per  cent,  on  hemp,  and  four  per 
cent,  on  timber,  calculated  on  the  gross  amount  of  the  prime  cost 
and  necessary  expenses  incurred  before  delivery,  with  some  other 
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minute  charges  under  particular  circumstanceB,  and  that  it 
might  have  been  done  at  the  same  rate  by  any  house  in  the 
Russian  trade  in  London. 

It  was  also  proved  by  a  clerk  of  the  office  for  bills  and  accounts 
in  the  Navy  Office,  that  when  *the  original  invoices  of  the 
articles  purchased  were  delivered  into  the  office  by  the  defendant, 
for  the  purpose  of  passing  his  accounts  with  the  Board,  it  was 
not  observed  that  Messrs.  Thorley  &  Co.  had  charged  any  com- 
mission per  cent,  as  part  of  the  prime  cost,  and  that  if  it  had 
been  observed,  it  would  have  been  pointed  out  by  him  (as  it  was 
his  duty  to  do),  by  an  observation  written  against  it  to  the  atten- 
tion of  the  commissioners,  but  that  it  being  overlooked,  that  was 
not  done. 

On  the  part  of  the  defendant,  it  was  proved,  by  the  testimony 
of  Sir  A.  S.  Hammond,  the  Comptroller  of  the  Navy  at  the  time 
of  the  defendant's  mission,  that  it  was  necessary  that  the  defen- 
dant should  make  the  purchases  which  were  the  object  of  his 
mission,  through  the  medium  of  a  resident  merchant  at  Riga — 
that  that  necessity  was  fully  stated  to  the  Navy  Board  on  a 
subsequent  occasion,  when  they  found  it  necessary  to  make 
inquiries  on  that  subject,  by  several  eminent  Russia  merchants 
in  this  country,  who  were  of  opinion  that  the  charges  of  the 
Russian  house  for  commission  were  perfectly  fair,  and  according 
to  the  established  usage— that  had  such  house  not  been  employed, 
the  purchases  would  have  amounted  to  more  by  ten  or  twelve  per 
cent,  besides  being  attended  with  considerably  greater  difficulty, 
and  much  risk — that  the  commission  so  paid  to  the  foreign 
house  was  always  considered  as  a  part  of  the  prime  cost  of  the 
article  purchased  abroad — and  that  the  commissioners  had  *been 
therefore  satisfied  with  and  resolved  to  allow  such  charges. 

The  same  evidence  was  given  with  respect  to  the  charge  for 
the  masts;  and  the  whole  was  confirmed  by  the  testimony  of 
eminent  Russia  merchants. 

It  was  proved  that  the  other  timber  loaded  to  stow  the  masts 
(and  which  is  called  dunnage),  was  necessary  for  that  purpose, 
and  that  British  ships  could  not  safely  load  masts  without. 
Evidence  was  also  given  by  Sir  A.  S.  Hammond  and  others,  that 
the  defendant  had  offered  all  such  dunnage  to  the  Board,  who 
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had  rejected  it  as  unfit  for  any  purposes  of  his  Majesty's  dock-  atto&nby- 
yards,  and  that  the  subject  of  the  defendant's  not  accounting  ^^ 

for  freight  had  been  considered  by  the  commissioners,   and  'Likdb®^*''- 
abandoned. 

The  Sdicitor-Oeneral,  Jervis,  and  Wyatt,  for  the  Crown, 
urged,  that  the  main  question  in  this  case,  which  was  one  of 
great  importance  to  the  public,  was,  whether  the  defendant  was 
entitled,  by  the  terms  or  nature  of  his  mission  of  State  policy, 
entitled  to  charge  the  Government  for  the  employment  of  other 
persons  in  performing  the  duties  of  the  service  for  which  he  was 
personally  engaged. 

And  they  objected,  on  the  facts  of  the  case,  to  the  charges  of 
commission  by  Thorley  &  Co.  as  payable  by  Government  at  all 
— and  more  particularly  *to  its  being  charged  as  prime  cost,  [  •300  ] 
whereby,  besides  its  being  a  practice  calculated  to  enable  persons 
so  employed  to  commit  fraud  to  any  amount  on  the  public  purse, 
which  was  too  often  considered  open  to  any  one  who  had  oppor- 
tunities of  access  to  it,  commission  would  thus  be  paid  upon 
commission. 

They  next  insisted,  that  the  defendant  was  liable  to  account 
to  Government  for  the  profits  made  by  him  on  the  dunnage,  or  at 
least  for  a  proportion  of  the  freight  and  insurance,  and  for  the 
interest  of  the  balances  of  public  money  from  time  to  time  in  his 
hands. 

And  finally,  that  he  ought  to  refund  for  the  benefit  of  the 
public,  the  presents  and  gratuities  which  had  been  received  by 
him  from  Thorley  &  Co.  the  Russian  merchants. 

And  they  urged,  that  although  the  Navy  Board  had  passed 
the  defendant's  accounts,  and  allowed  all  those  objectional 
charges,  it  was  what  the  Commissioners  as  a  Board  were  not 
authorized  to  do,  and  therefore  the  defendant  was  still  liable 
to  account  to  the  Crown,  by  means  of  the  intervention  of  this 
Court. 

Dauncey,  Martiiiy  Ahercrombie^  and  Shadwelly  for  the  defen- 
dant, contended,  that  as  there  had  been  no  fraud,  either  actual 
or  implied,  charged  or  proved  on  the  part  of  the  defendant,  and 
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his  accounts  had  been  regularly  and  annually  allowed  *by  the 
Navy  Board,  he  could  not  now,  at  this  distance  of  time,  be  called 
on  to  account,  as  required  by  the  prayer  of  this  bill. 

As  to  the  charges  of  commission,  &c.  to  Thorley  &  Co.,  they 
relied  on  the  practice  of  the  trade,  and  the  advantage  accruing 
from  it  to  the  Navy  Board,  as  proved  by  the  evidence,  and  urged 
that  it  could  never  be  held,  that  a  person  in  the  situation  of  the 
defendant,  acting  under  a  similar  engagement,  would  or  could 
be  expected  to  defray  such  necessary  charges  out  of  his  own 
commission,  even  if  it  were  adequate  to  the  payment  of  them. 

The  subject  of  the  broken  stowage  they  contended  had  been 
fully  explained  by  the  statements  of  the  answer,  and  the  evidence, 
and  that  that  was  also  a  necessary  matter  which  it  could  not  be 
expected  the  defendant  should  be  at  the  charge  of. 

The  demand  of  interest  for  balances  in  the  defendant's  hands, 
they  submitted  could  not  be  supported. 

The  presents  received  were  defended  on  the  ground  of  the 
general  usage  of  the  trade,  as  established  by  the  existing  custom 
of  merchants  dealing  in  the  particular  subject  of  traffic,  under 
the  same  circumstances.  And  they  adverted  to  the  public  nature 
of  the  defendant's  commission,  *which  they  submitted  was  of  a 
nature  to  be  most  liberally  considered. 


Richards,  C.  B./  now  delivered  judgment  (having  stated 
the  information  and  its  object,  and  the  result  of  the 
evidence  on  both  sides,  laying  great  stress  on  the  vital 
importance  of  the  mission  on  which  the  defendant  was  em- 
ployed) : 

In  the  first  place  (said  his  Lordship)  it  is  material  to  observe, 
that  the  employment  out  of  which  this  investigation  of  the 
defendant's  accounts  arises,  was  not  originally  sought  by  the 
defendant,  or  appUed  for  by  him  to  Government ;  but  it  was 
proposed  by  the  Navy  Board  to  him  in  the  first  instance.  The 
contract  itself,  we  must  also  observe,  was  one  which,  from  its 
nature  and  object,  was  founded  on  great  confidence  in  the 
defendant's  character  for  commercial  knowledge,  and  skill, 
and  private  integrity,  and  it  was  one  which  was  in  its  object  and 
result  of  the  most  vital  importance  to  the  prosperity  of  this 
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oonntry,  for  on  it  depended  at  that  time  no  less  a  care  than  the    attobhkt. 
supply  of  the  British  Navy  with  necessary  stores — ^that  navy       ^^^^ 
which  has  effected  so  much  for  us  in  every  respect — and  which  LiNDSGHBif. 
has  advanced  the  maritime  character,  and  established  the  inter- 
nal security  of  the  best  interests  of  the  nation. 

But  whatever  were  the  advantages  resulting  from  the  policy  of 
adopting  the  measures  from  which  the  defendant's  employment 
sprung,  there  *was,  in  point  of  fact,  an  express  contract  made  [  *S03  ] 
with  him  by  the  Navy  Board,  and  the  effect  of  that  contract  is 
now  the  only  question  for  the  Court.  It  is  objected,  on  the  part 
of  the  Board,  that  the  contract  entered  into  by  them  with  this 
gentleman  was  an  imprudent  one  : — ^that  the  commission  which 
the  Board  agreed  to  allow  the  defendant  for  his  services  was 
much  too  large : — and  that  it  might  have  been  contracted  for  at 
a  far  lower  rate  of  remuneration.  Now  even  if  that  were  so  in 
point  of  fact,  it  is  still  a  valid  contract,  and  one  which  must, 
notwithstanding,  if  the  contracting  parties  were  competent  to 
make  the  agreement,  be  carried  into  effect  by  this  Court,  called 
on  as  it  is  to  pronounce  on  its  validity,  unless  fraud,  mistake, 
surprise,  or  some  other  reason  can  be  shewn  to  warrant  the  inter- 
ference of  a  court  of  equity. 

It  does  not  appear  to  me  to  have  been  necessary  (as  it  was 
contended  to  be  on  the  part  of  the  Navy  Board)  that  the 
defendant  should  go  to  Riga  within  a  year.  The  letter  of 
instructions  adverts  merely  to  the  possibility  of  his  doing  so : 
nor  is  there  any  substantial  objection  made  on  the  ground  of  any 
misconduct  on  the  part  of  the  defendant. 

The  engagement  was  in  all  events  to  be  performed.  Now, 
whether  the  engagement  could  have  been  performed  more 
economically,  or  whether  in  other  words  the  purchases  entrusted 
to  the  defendant's  discretion  could  have  been  *made  for  less  [*304] 
money  or  not,  that  is  an  inquiry  with  which  at  present  we  have 
nothing  to  do. 

It  is  only  necessary  to  inquire  what  the  contract  was,  and 
whether  this  gentleman  was  entitled  under  it  to  the  commission 
per  cent.,  which  he  has  charged  on  the  money  expended  by  him. 

Undoubtedly  on  principles  of  public  policy,  it  would  not  be 
right  to  disturb  contracts  made  by  the  public  with  persons  in  the 
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situation  of  the  defendant.  Public  confidence,  in  the  dealings  of 
the  Govenunent  with  persons  in  the  character  of  this  defendant, 
is  of  the  first  importance,  and  should  be  regarded  above  all  other 
considerations ;  and  that  confidence  ought  not  to  be  shaken  in 
consequence  of  the  result  of  any  subsequent  calculation  and 
inquiry  by  the  Commissioners  of  a  public  board,  shewing  that 
their  contract  has  been  injurious  to  the  public  merely  on  the 
ground  of  too  great  liberality  in  remunerating  the  service 
required  and  performed. 

That  observation  is  the  more  necessary  to  be  made  here, 
because  one  of  the  counsel  for  the  Board  has  said,  that  there 
were  persons  to  be  found  who  had  no  objection  to  put  their  hands 
into  the  public  purse,  merely  because  it  was  considered  open  to 
the  public. 

I  cannot,  sitting  here,  admit  any  such  thing ;  and  it  certainly 
cannot  any  where  be  considered  as  applicable  to  engagements  of 
this  nature,  made  *with  persons  in  the  situation  of  this  defen- 
dant. The  Navy  Board  could  not  make  a  contract  of  this  sort 
with  any  common  person  who  might  offer  himself  to  their  notice. 
This  was  not  an  occasion  calling  on  the  Navy  Board,  in  a  spirit 
of  strict  economy,  to  go  round  and  barter  with  every  one  who 
might  be  disposed  to  bid  for  the  employment,  with  a  view  to 
cheapness ;  it  was  a  matter  of  trust,  of  confidence,  and  delicacy. 
If  any  one  has  been  in  fault  in  the  transaction,  it  is  most 
assuredly  the  Navy  Board,  and  they  cannot  be  controlled,  even 
if  they  could  be  considered  as  having  acted  imprudently;  nor 
ought  they,  on  the  other  hand,  (if  that  honorable  Board  could  be 
supposed  to  be  capable  of  any  such  attempts)  to  be  permitted  to 
take  advantage  of  their  own  improvidence  in  such  matters. 

It  was  a  time  of  war,  and  of  great  peril  to  the  person  under- 
taking the  service,  and  the  trust  necessarily  reposed  in  such 
person  was  one  of  the  first  importance,  requiring  in  him  very 
considerable  talent  and  address,  and  he  must  therefore  have 
been  a  man  capable  of  great  confidence.  Then  there  is  no 
imputation  whatever  on  the  defendant's  integrity  or  ability; 
or  his  manner  of  carrying  the  engagement  into  execution.  The 
sole  objections  are  to  the  expenditure,  and  the  defendant's 
charges  for  commission,  and  other  less  important  matters. 
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His  Lordship  then  proceeded  to  state  the  main  facts  adverted    ATroBNsr. 
to  in  the  pleadings,  and  given  in  evidence,  and  the  terms  of  the  «. 

contract.  Lindkqbm. 

In  1796,  the  defendant  delivered  in  his  first  accounts  to  the  [  806  ] 
Navy  Board.  I  do  not  know  when  that  account  was  audited,  but 
I  have  reason  to  believe  that  it  was  in  1796.  He  debits  them 
with  certain  expenses  as  the  prime  cost,  referring  to  Thornton  and 
Son's  accounts,  and  then  charges  his  own  commission  specifi- 
cally. Thornton  and  Son  refer  to  the  invoices  of  Thorley  &  Go. 
who  charge  their  commission  of  21.  per  cent,  as  is  stated  to  be 
usual  in  the  course  of  that  (the  hemp)  trade,  and  place  it  at  the 
foot  of  the  invoices. 

In  one  word  Lindegren  hands  over  in  the  same  manner  every 
succeeding  year  to  the  Navy  Board  his  accounts,  charging  for  his 
own  commission,  and  referring  as  before  to  Thornton  and  Son,  and 
they  to  the  invoice  of  Thorley  &  Go.  where  they  are  found  to 
have  charged  21.  per  cent,  on  the  disbursements  in  Bussia,  all  of 
which  is  thus  distinctly  brought  under  the  consideration  of  the 
Navy  Board. 

Then  the  short  question  is,  whether  the  defendant  was  bound 
to  pay  the  commission  so  charged  by  Thorley  &  Go.  out  of  his 
own  percentage.  Were  it  a  common  transaction  between 
private  merchants  in  this  country,  it  would  be  so  perhaps ;  but 
we  must  in  this  place  construe  all  contracts  according  to  their 
particular  nature  and  object,  and  the  situation  and  circumstances 
of  the  contracting  parties.  Now,  viewing  this  contract  in  that 
way,  we  find  from  the  evidence  that  the  ^additional  charges  [*807] 
complained  of,  have  procured  great  advantages  to  the  defendant's 
employers.  Here  it  is  obvious,  that  whenever  the  defendant 
should  have  made  his  personal  appearance  in  the  market,  it 
would  injure  the  purchase  of  the  article  by  raising  the  price.  It 
was  therefore  necessary,  even  on  the  ground  of  economy,  that 
he  should  employ  a  Bussian  agent,  and  that  agent  of  course 
must  be  paid  according  to  the  usual  practice,  and  at  the  accus- 
tomed rate.  It  is  agreed  that  a  merchant  here  cannot  even  in 
common  cases  do  business  of  this  sort,  and  in  this  particular 
market,  advantageously,  without  employing  a  resident  merchant 
there  as  an  agent  also,  not  even  if  he  should  send  over  or  go 
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AnoBKsr/  thither  himfleU.    That  is  proved  to  be  the  common  and  neceesary 

9,         course. 
Ldtotobss.       Jj^  employing  an  agent  there,  therefore  there  is  no  question, 
bat  that  the  defendant  was  right.    The  only  real  question  is, 
who  (whether  he  or  his  employers)  is  to  pay  that  agent. , 

A  very  particular  part  of  the  case  is,  that  the  accounts  were 
sent  to  the  Navy  Board  every  year,  and  by  them  investigated ; 
and  the  evidence  bears  the  defendant  out  in  the  propriety  of  his 
conduct  and  his  charges. 

[His  Lordship  then  referred  to  the  various  letters,  and  the 
evidence.] 
[  308  ]  Sir  A.  8.  Hammond  says,  that  he  found  from  honest  informa- 

tion, that  the  course  of  dealing  in  such  matters  in  the  Russian 
market,  was  necessarily  by  means  of  employing  an  established 
mercantile  house  there  as  agent ;  and  that  their  remuneration 
was  uniformly  considered  as  part  of  the  prime  cost,  and  he 
approved  of  the  defendant's  conduct  throughout.  Then  the 
Navy  Board,  and  that,  as  it  appears  year  after  year,  have 
allowed  the  accounts,  all  of  which  state  distinctly  the  fact  of  the 
employment  of  the  foreign  agent,  and  make  the  corresponding 
charge. 

Now,  supposing  this  were  a  transaction  between  A.  and  B. 
could  this  Court  even  then  interfere  to  re-open  these  accounts 
under  such  circumstances?    I  certainly  think  not. 

The  next  question  is,  whether  the  Government  was  bound  by 
this  contract  of  the  Navy  Board.  The  Government  itself  cannot 
make  such  contracts  as  these  but  through  the  medium  of  the 
Navy  Board,  and  they  are  for  such  purposes  a  competent  minis- 
terial body — ^the  constitutional  agents  of  the  public;  and  they 
are  capable  as  such  of  binding  the  Government.  Being  so,  if 
they  enter  into  a  contract  knowing  facts,  which  form  the  ground 
of  the  objections  afterwards  made  to  it,  is  it  not  binding  ?  In 
this  case  the  Navy  Board,  knowing  all  that  is  now  brought 
forward,  still  continued  to  settle  the  accounts  from  time  to  time 
without  making  any  of  the  objections  which  are  now  made. 
[  S09  ]  If  the  Navy  Board  had  filed  this  bill,  could  I  have  relieved 

them?  Certainly  not.  The  commission  allowed  may  have  been 
too  large ;  but  that  is  what  I  cannot  now  inquire  into  here :  we 
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see  that  it  was  an  engagement  of  peculiar  difficulty  and  hazard,    Attobht- 
to  what  extent  we  know  not.    The  Navy  Board  in  fact  made  an         9. 
express  contract,  and  they  have  bound  themselves  by  it ;  and  i^^">»*m»- 
therefore  the  Admiralty,  their   immediate  superiors,  and  the 
Government,  whose  official  organ  for  this  purpose  they  were,  are 
also  bound  by  that  contract. 

On  that  part  of  the  case  therefore,  I  can  give  no  relief. 

As  to  the  charge  in  the  information  which  relates  to  the 
stowage,  that  being  in  all  respects  under  the  same  circumstances, 
it  comes  under  the  same  observations.  The  question  of  the 
broken  stowage  was  as  much  before  the  commissioners  as  the 
question  of  the  disputed  commission:  it  was  necessary  and 
proper  that  there  should  have  been  such  things  loaded  for  the 
security  of  the  valuable  cargo,  and  the  Board  refused  in  general 
to  take  the  stowage  on  its  arrival  in  this  country. 

Then  arises  the  question  of  interest  which  is  certainly  one  of 
considerable  nicety. 

This  is  a  claim  of  interest  on  the  balances  in  hand  of  public 
money  required  to  be  paid  by  the  person  to  whom  it  was 
imprested. 

Now  the  evidence,  or  rather   the  answer  shews   that  the      [310] 
defendant  never  had   at  any  time  more  than  a  very  trifling 
balance  in  his  hands ;  and  that  but  for  a  short  time,  (his  Lordship 
read  the  statement  in  the  answer  relating  to  that  part  of  the  case). 

Beally,  in  such  transactions  as  these,  it  must  sometimes 
happen  that  persons  so  employed  have  more  money  in  their 
hands  than  they  use ;  but  unless  something  strong  be  proved 
against  such  persons,  it  is  outrageous  that  Government  should 
charge  them  with  interest  on  such  money.  Had  the  defendant 
trafficked  with  the  balances  in  any  way,  or  made  interest  by 
them,  and  it  could  be  proved,  it  might  be  another  thing,  and 
such  a  case  would,  perhaps,  deserve  consideration ;  although  I 
doubt  indeed  whether  even  in  that  case  this  Court  could  call  on 
him  to  pay  interest  after  his  accounts  had  been  passed  under  the 
circumstances  of  this  case.  The  present,  however,  is  infinitely 
too  slight  a  case  for  the  interference  of  the  Court. 

On  that  part  of  the  case  therefore,  as  on  the  former,  1  can 
make  no  decree. 
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Attobkst.       With  respect  to  the  partioipation  m  the  commission  allowed  to 

«.  Thorley  &  Co.  mider  the  name  of  gratuities,  I  never  had  a  doubt 

LiOTBORMi.  ^Ijq^j  jjj^  impropriety  of  it.    On  that  charge  therefore  there 

must  be  an  account  decreed,  and  when  it  shall  be  ascertained 

what  has  been  so  paid  by  way  of  gratuity,  or  in  the  form  of 

[  *3U  ]      presents,  the  whole  must  *be  paid  back  again  by  the  defendant. 

That  is  a  matter  which  never  came  before  the  Board,  and  as  such 

practice  has  been  attempted  to  be  defended,  on  the  ground  that 

it  is  according  to  the  custom  of  merchants,  I  can  only  say,  that  I 

am  sorry  that  any  such  custom  should  exist,  for  it  is  a  custom 

which  is  contrary  to  every  principle  of   equity,  justice,  and 

morality. 

Decree  accordingly  : 

Referring  it  to  the  Deputy  Remembrancer  to  take  an 
account  of  what  had  been  received  by  the  defendant^  by 
way  of  aUowances,  gratuities,  or  otherwise^  from 
Thorley  dt  Co.  in  respect  of  his  purchases  and  com-- 
mission  thereon — the  defendant  to  pay  what  should  be 
found  to  have  been  received  by  him  on  taking  such 
such  account,  and 

As  to  the  several  other  maiters  of  the  information,  the 

Defendant  to  go  without  day. 


1819,  ADLAED  V.  SMITH. 

Jm.  IS.  (6  Price,  321—^23.) 

[  821  ]  The  Court  will  order  a  person,  who  has  been  in  custodf  for  any  given 

time  under  an  attachment  for  a  contempt  of  its  authority  in  disobeying 
an  injunction,  to  be  discharged  on  motion,  if  the  portion  of  hin 
imprisonment  be  shewn  to  its  satiBfaotion  to  be  commensurate  with  the 
degree  of  the  offence,  on  the  terms  of  paying  the  costs  of  his  contempt ; 
notwithstanding  the  application  be  opposed  on  the  part  of  the  plaintiff. 

Martin  moved,  on  the  part  of  the  defendant  in  this  cause, — 
who  was  in  Lincoln  gaol,  under  an  attachment  issuing  out  of  the 
Court  against  him,  for  a  contempt  in  not  obeying  a  writ  of 
injunction  restraining  him  from  ploughing  certain  pasture  lands 
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of  the  plaintiff,  in  his  occupation  as  tenant,  on  which  he  had  Adlxbd 
been  arrested  on  the  28rd  of  May  last — ^that  he  might  be  dis-  bwth. 
charged  out  of  custody. 

The  affidavit  of  the  defendant,  after  disclosing  the  circum- 
stances of  his  case  stated,  that  he  had  been  in  custody  under  the 
process,  ever  since  the  2Srd  of  May,  and  that  he  had  a  wife  *and      [  *822  ] 
children  depending  on  him  for  their  support. 

It  was  urged,  that  as  the  disobedience  of  a  writ  of  injunction, 
was  a  contempt  and  an  offence  against  the  Court,  the  Court 
might,  under  circumstances,  order  a  defendant,  who  had  been, 
for  any  given  period,  imprisoned  for  that  offence,  to  be  dis- 
charged if  they  should  think  the  measure  of  his  punishment 
adequate  to  the  degree  of  his  offence.  And  it  was  pressed  that 
in  this  case  where  the  defendant  had  been  so  long  imprisoned 
for  an  offence  against  the  Court,  by  contempt  of  its  writ,  if  the 
Court  should  think  the  period  of  the  defendant's  confinement  a 
punishment  equivalent  to  that  offence,  they  would  have  power  to 
order  his  discharge,  and  that  on  motion. 

Richards  opposed  the  application,  on  the  ground  that  the 
contempt  for  which  the  defendant  had  been  committed  was  not 
merely  that  it  was  an  indignity  to  the  Court,  but  that  the 
plaintiff  was  interested  in  the  quantum  of  punishment  awarded 
to  the  defendant,  for  a  contumacy  which  affected  his  rights,  and 
which  he  had  filed  the  present  bill  to  protect. 

The  LoBD  CmBF  Baron  (adopting  expressly  the  principle  on 
which  the  application  was  founded,  that  the  cause  of  the  defen- 
dant'simprisonment  being  a  contempt  of  the  authority  of  the  Court, 
the  Court  had  power  to  regulate  the  measure  of  ^punishment),  [  *828  ] 
declared  himself  of  opinion,  in  the  absence  of  precedent  and 
practice  either  way,  that  this  was  a  case  wherein  the  Court 
should  necessarily  interfere  on  motion ;  that  the  object  of  the 
order  for  the  attachment  could  only  be  the  vindication  of  the 
authority  of  the  Court,  by  bringing  a  defendant  to  a  sense  of  the 
respect  due  to  it,  and  to  inforce  obedience ;  and  that  therefore 
whenever  the  term  of  a  prisoner's  confinement  could  be  shewn  to 
be  proportioned  to  the  offence  which  gave  rise  to  it,  and  to  have 
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adlabd      prodaced  the  effect  intended,  the  Court  might  interfere  to  diB- 

HVTTH.      charge  him :  or  otherwise  the  smallest  contempt  of  Ck)iirt,  (if  a 

vindictive  and  implacable  plaintiff  should  have  a  right  to  oppose 

his  own  injury  to  an  application  for  such  interference),  might 

have  the  effect  of  causing  a  defendant  to  be  imprisoned  for  life. 

On  that  principle,  his  Lordship  intimated  that  he  was  dis- 
posed to  grant  the  application  on  certain  terms,  and  because  in 
this  case  he  considered  the  defendant's  punishment  to  be  fully 
adequate  to  the  offence  of  his  contempt ;  but  as  the  motion  waa 
novel  and  would  establish  an  important  precedent,  he  desired 
that  the  order  might  be  suspended  till  he  had,  in  the  mean  time» 
taken  an  opportunity  of  consulting  the  highest  authority. 

It  was  afterwards  ordered,  that  on  payment  by  the  defendant 
of  the  costs  occasioned  by  his  contempt,  and  of  this  application^ 
to  be  taxed  by  the  Deputy  Remembrancer,  he  should  be 

Diicharged. 


1819.  THE  KING  V.  LEE  and  OTHBBS.t 

_J_  '  (CliAIMINO  OOODS  SB1ZBD   UNDBB  AN   EzTBNT  AOAINST   ThOMAB 

fW»l  OOLB.) 

(6  Price,  36»-378.) 

A  faotor  to  whom  goods  have  been  sent  for  sale,  and  who  has  aooepted 
bills  of  ezohange  drawn  on  him  by  his  prindpal  to  the  amount  of  their 
yalue,  has  a  lien  on  such  goods  and  the  purdhase-money,  ayailable 
against  the  Grown  where  the  goods  or  money  have  been  seised  by  the 
sheriff  under  an  extent  against  the  principal  for  a  debt  due  to  th» 
Grown.* 

An  extent  in  chief  had  issued  against  Ogle,  a  cotton  manu- 
facturer residing  at  Preston  (Lancashire),  an  immediate  debtor 
of  the  Grown,  under  which  goods  belonging  to  him  in  the  handa 
of  the  defendants,  who  were  his  sale-factors  in  London,  and  at 

t  Beferred    to    by   Mr.    Justice  and   cited   and   followed  by   Lord 

Pattbsov   in  opinion  deliyered  in  CoTTBNHAig,  L.  G.  in  Spears  y.  Lord 

answer  to  question  of  the  House  of  Advocate  (1839)TQ(rft  F.  180,  191. 

Lords  in  OHee  w.  Graver  (1837)  1  Gl.  — E.  0. 
ft  P.  72,  77,  6  BIL  N.  S.  277,  317; 
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that  time  unsold,  were  seized  by  the  sheriff  of  London.    The     The  Kmo 
goods  were  afterwards  sold  for  8,2802.  lis.  9d.  Lsb. 

The  defendants  claimed  the  goods,  and  traversed  the  inqoisi-       [  870  ] 
tion.    The  Attomey-Oeneral  replied ;  and  the  following  issues 
were  joined  on  the  pleadings,  and  submitted  to  the  jury  on  the 
trial  of  the  cause. 

1st,  That  the  goods  and  chattels  therein  mentioned  were  con- 
signed and  sent  by  Ogle  to  the  defendants,  for  sale,  the  proceeds 
to  remain  in  their  hands,  custody,  and  control,  for  the  security 
and  reimbursement  of  the  bills  of  exchange  drawn  on  them  by 
Ogle. 

2dly,  That  before  the  day  of  issuing  the  extent,  Ogle  was  in- 
debted to  them  in  5,1822. 19s. 

Sdly,  That  they  did,  before  the  issuing  of  the  extent,  accept 
the  other  bills  of  exchange  in  the  plea  mentioned,  amounting  to 
2,2252.  5s.  upon  the  faith  and  credit  of  goods  and  merchandize 
consigned  and  sent,  and  to  be  consigned  and  sent,  to  them  by 
Ogle. 

[The  4th  was  withdrawn  from  the  consideration  of  the  jury.] 

5thly,  That  the  defendants  did  pay  such  of  the  last-mentioned 
bills  of  exchange  as  became  due  before  the  plea. 

6thly,  That  the  said  sum  of  5,1822. 19«.  was  not  paid  to  them 
by  Ogle  before  the  issuing  of  the  extent. 

Lastly,  That  at  the  time  of  issuing  the  extent.  Ogle  was       [871] 
possessed  as  of  his  own  proper  goods  and  chattels,  and  monies 
of  and  in  the  said  goods  and  chattels,  and  of  the  value  of 
8,2802.  12s.  9d.  in  the  inquisition  mentioned,  in  manner  and 
form  as  found  by  the  said  inquisition. 

The  cause  was  tried  at  the  Sittings  after  Hilary  Term,  1818, 
before  the  then  Lord  Chief  Baron  Macdonald. 

On  all  those  issues,  except  the  last,  the  jury  found  a  verdict 
for  the  defendants,  and  on  the  last  a  special  verdict  in  substance 
as  follows. 

That  long  before,  and  at  the  time  of  issuing  the  said  writ  of 
diem  clausit  extrenvum  and  taking  the  said  inquisition,  Ogle  was 
a  manufacturer,  &c.  &c.,  and  the  defendants  were  factors,  &c.  in 
partnership  (as  already  stated) — ^that  Ogle,  from  time  to  time, 
and  at  divers  times,  before,  &c.  (8rd  October,  1807),  according  to 
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The  Knfo  the  usual  course  of  trade  and  dealing  between  manufacturers  of 
Lbk.  goods,  &c.  and  factors,  did  consign  and  send  to  and  for  defen- 
dants, as  such  factors,  divers  goods,  &c.  and,  amongst  others, 
the  said  goods  and  chattels  in  the  said  inquisition  mentioned,  the 
same  being  manufactured  by  Ogle,  to  be  sold  by  them,  as  such 
factors,  on  commission,  for  and  on  the  account  of  him  the  said 
Ogle ;  and  for  the  proceeds  thereof,  when  sold,  the  defendants 
were  answerable  and  responsible  to  Ogle:  and  that  Ogle  did 
[  'SW  ]  g^i^^  {y^jjj  ^jjj^g  jq  time,  Ac.  on,  &c.  before,  &c.  *draw  upon  the 
said  defendants  divers  bills  of  exchange  in  their  plea  in  that 
behalf  mentioned,  payable  to  divers  persons,  to  be  accepted  and 
paid  by  them  (defendants),  on  the  security,  for  their  reimburse- 
ment, of  the  said  goods,  &c.  so  consigned  and  sent,  and  to  be 
consigned  and  sent  to  them  as  aforesaid,  and,  amongst  others, 
the  goods,  &c.  in  the  inquisition  mentioned ;  the  proceeds,  when 
sold,  to  remain  in  the  hands,  power,  and  control  of  the  said 
defendants,  according  to  the  usual  course  of  trade  and  dealings. 

That  before  the  said  8rd  day  of  October,  defendants,  as  such 
factors,  had  sold  and  disposed  of  divers  of  such  goods,  &c.  so 
consigned,  &c.  and  had  paid  and  accepted  divers  such  bills  of 
exchange  so  by  Ogle  drawn,  &c.  and. 

That  on  the  1st  day  of  October,  and  before  and  at  the  time,  Ac. 
Ogle  had  been  and  was  indebted  to  the  said  defendants  in 
6,182Z.  Ids.  in  their  plea  mentioned,  on  the  balance  of  divers 
such  goods,  &c.  so  consigned,  &c.,  and  such  bills  so  drawn, 
accepted,  and  paid  as  aforesaid,  made  up  to  the  81st  day  of 
August,  1807. 

The  verdict  then  found,  that  between  the  said  81st  of  August 
and  the  said  8rd  of  October,  the  defendants  did,  on  the  faith  and 
credit  of  goods,  &c.  so  consigned  and  sent,  and  to  be  consigned 
and  sent  to  them  by  Ogle,  accept  the  said  several  other  bills  of 
exchange  in  their  said  plea  particularly  mentioned  and  described, 
[  *878  ]  drawn  by  Ogle  on  *them  amounting  in  the  whole  to  2,226{.  Bs. 
and  delivered  by  Ogle  to  the  payees,  whereby  they  became  liable, 
&c. :  and  that  neither  of  the  said  last-mentioned  bills  became 
due  and  payable  until  after  the  said  8rd  day  of  October,  and 
after  the  issuing  of  the  said  writ  of  extent :  And  that  the  de- 
fendants had  since  paid  the  said  last-mentioned  several  bills  oi 
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exchange  to  the  respective  holdere,  as  and  when  the  same  became  The  Kiko 
due.  That  the  proceeds  of  divers  other  of  the  said  goods,  &c.  j^ 
manufactured  and  sent  as  aforesaid  by  Ogle  to  defendants,  as 
such  factors,  to  be  by  them  sold  for  and  on  his  account  as  afore- 
said, amounting  in  the  whole  to  the  sum  of  4,1822. 12^.  lid.  did 
not  become  due  and  payable  from  the  respective  buyers  thereof, 
and  were  not  received  by  the  said  defendants,  until  on  and  after 
the  said  8rd  day  of  October ;  and  that  on  the  said  8rd  October, 
and  at  the  time  of  issuing  the  said  extent,  there  remained  in  the 
hands  of  the  defendants,  unsold,  26,082  yards  of  cambric, 
18,007  yards  of  calico,  and  4,007  cotton  handkerchiefs  and 
shawls,  being  the  said  goods  in  the  said  inquisition  mentioned, 
and  part  and  parcel  of  the  said  goods  so  manufactured,  &c.  and 
sent,  &c.  That  after  the  said  8rd  of  October,  and  after  the 
issuing  of  the  said  writ  of  extent,  and  before  the  taking  of  the 
said  inquisition  within  mentioned,  the  said  defendants  sold  and 
disposed  of  the  said  last-mentioned  goods,  &c.  to  divers  persons, 
at  and  for  the  price  in  the  said  plea  and  inquisition  within 
mentioned,  of  8,2802. 128.  9d. 

And  the  jurors  found,  that  the  said  sum  of  6,1822.  Ids.  so  due 
and  owing  to  the  defendants  *upon  the  balance  of  the  aforesaid  [  *874  ] 
account,  together  with  the  amount  of  the  several  sums  of  money 
mentioned  in,  and  made  payable  by,  the  last-mentioned  bills  of 
exchange,  exceeded  the  value  of  the  goods  and  chattels  in  the  said 
inquisition  mentioned,  and  the  aforesaid  sum  of  8,2802. 128.  9d. 
therein  also  mentioned,  and  the  proceeds  of  all  other  the  goods 
4&C.  so  consigned  and  sent  by  Ogle  to  the  defendants  to  be  sold  as 
aforesaid,  the  proceeds  whereof  had  not  been  duly  accounted 
for  and  paid  by  them,  to  or  for  the  use  of  the  said  Ogle, 
before  or  on  the  day  of  making  up  and  balancing  the  account 
aforesaid. 

But  whether,  &c.  the  said  Thomas  Ogle  was,  on  the  said  8rd 
day  of  October,  and  at  the  time,  &c.  possessed  as  of  his  own  proper 
goods,  and  chattels,  and  monies,  of  and  in  the  said  goods  and 
chattels,  and  of  the  value  of  8,2802. 128.  9d.  in  the  said  inquisi- 
tion mentioned,  in  manner  and  form  as  was  found  in  and  by  the 
said  inquisition,  or  either  of  them,  or  not,  the  jury  are  ignorant, 
&c. — submitting  it  to  the  Court  in  the  usual  way. 
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The  Kiva  WaUan,  for  the  Crown,  stated,  that  the  question  now  pre- 

i^  sented  for  the  consideration  of  the  Court  would  be,  whether, 
under  the  circumstances  of  this  case,  a  factor's  lien  on  the 
goods  of  his  principal  was  available  against  the  Crown,  suing 
that  principal  by  prerogative  process  as  its  immediate  debtor — 
a  question  (he  observed)  of  first  impression,  and  of  great  im- 
portance, as  the  decision  would  establish  an  authority  on  a 
point  which  did  not  appear  to  be  settled  by  any  determination 
[  *875  ]  to  be  found  in  the  books*  He  contended,  that  the  ^defendants 
had  at  best  nothing  more  than  an  equitable  lien  on  the  goods, 
even  as  against  Ogle — a  lien  which,  he  submitted,  could  not 
bind  the  rights  of  the  Crown  in  matters  of  mere  personal  goods 
and  chattels.  Although  the  goods  of  the  Crown  debtor  were  in 
the  hands  of  the  defendants,  they  were  still,  to  all  intents  and 
purposes,  substantially  the  property  of  the  debtor,  and  therefore 
liable,  even  while  in  their  hands,  to  be  seized  for  the  Crown's 
debt.  To  defeat  the  right  of  the  Crown,  it  has  been  held  that 
there  must  be  an  actual  divesting  of  the  property  of  its  debtor, 
not  an  inchoate  and  incipient,  but  a  complete  and  perfect  change 
of  property.  He  cited  the  case  of  The  King  v.  Cotton,^  as 
establishing  fully  that  proposition  against  any  objection  of  hard- 
ship— and  StringfeUow*$  case.|  To  shew  that  the  King's  debts 
have,  from  the  earliest  periods,  been  distinguished  in  law  from 
those  of  the  subject,  he  cited  Bro.  Abr.  tit.  Execution,  pi.  107, 
referring  to  the  Tear  Book  22  Edward§  lY.  pi.  10,  Monk's  case,|| 
and  the  several  cases  on  the  Bankrupt  laws  (brought  together  in 
Cooke's  Bankrupt  LawsIF),  deciding  that  the  Grown  is  not  bound 
by  the  bankruptcy  of  its  debtor,  and  Regina  v.  Arnold  A  \  And 
he  submitted,  that  by  analogy  with  the  grounds  of  those  cases, 
and  on  the  principle  by  which  they  were  decided,  the  Crown  was 
in  the  present  instance  entitled  to  judgment. 


[•876] 


Knowlys,  Com.  Serjt.  for  the  defendants,  (having  *cited  the 
case  of  DrinkwcOer  v.  Ooodmn,^  on  the  point  of  the  factor's 
general  lien  on  the  goods  of  his  principal,  as  between  subject 

t  Parker,  112.  ||  Ventr.  221. 

t  Dyer,  67.  f  7th  edit.  p.  368. 

S  *« Henry"  by  manifest  enor  in  tt  7  Viner,  104. 

the  xeport— F.  P.  $S  Cowp.  261. 
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and  subject),  contended,  that  the  case  of  The  King  v.  Cotton^  as  The  Enro 
far  as  it  could  be  applied  to  the  present  case,  was  clearly  in  lu. 
favour  of  the  claimants'  right  of  lien  against  the  Crown,  where 
goods  had  been  actually  pawned  or  pledged ;  for  it  is  there  said, 
by  the  Lord  Ghibf  Baron,  that  if  that  had  been  the  situation  of 
the  disputed  goods  in  that  case,  they  could  not  have  been  seized 
under  the  extent,  whereas,  in  the  instance  of  goods  taken  under 
a  distress,  or  being  otherwise  in  the  custody  of  the  law,  the  dis- 
tinction is,  that  the  actual  right  of  the  parties  is  not  then  deter- 
mined, and  the  property  is  not  absolutely  transferred. — ^Adverting 
particularly  to  the  language  of  the  inquisition,  the  facts  of  the 
special  verdict,  and  the  dates  of  the  different  transactions,  he 
insisted  generally,  that  the  goods  in  question  were  not,  at  the 
time  of  the  extent,  in  possession  of  Ogle,  but  in  the  possession  of 
the  defendants,  and  that  the  acceptance  and  payment  by  them  of 
Ogle's  bills  was  a  good  consideration  for  the  lien  which  they 
claimed — and  that  Ogle  could  not  have  compelled  the  purchasers 
of  the  goods  to  pay  him  the  price  of  them ;  for  which  he  again 
cited  Drinkwater  and  another.  Assignees,  &c.  v.  Qoodwinf\ 
stating  the  principle  of  that  decision,  as  disclosed  by  Lord 
Mansfield  in  giving  judgment  in  that  case,  and  applying  them 
to  the  present.  He  cited  also  Coates  v.  Lewis^X  to  shew  that 
persons  ^purchasing  these  goods  from  the  defendants  would  [*877] 
have  been  discharged  by  payment  to  them.  He  then  contended, 
that  in  whatever  situation,  with  respect  to  the  ownership  of  these 
goods.  Ogle  himself  was,  at  the  time  of  the  extent,  in  the  same 
and  not  better  was  the  Crown,  whose  debtor  Ogle  was,  and  that 
.  the  Crown,  no  more  than  any  other  third  person,  could  not  vary 
the  then  existing  rights  of  the  parties  as  fixed  by  their  own 
agreement,  and  the  usage  of  trade,  both  of  which  gave  the 
defendants  the  absolute  possession  of  these  goods,  as  factors,  for 
the  purpose  of  sale,  with  the  usual  lien,  and  all  the  rights  which 
would  attach  to  that  possession  under  such  circumstances,  the 
factors  being  in  advance  beyond  the  full  value  of  the  goods,  and 
Ogle  being  at  no  one  time  a  creditor  as  against  them;  and 
therefore  he  submitted  that  judgment  ought  to  be  given  for  the 
claimants. 

t  Cowp.  251.  t  10  B.  B.  725  (I  Camp.  444). 
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The  Knro  Walton,  in  reply,  urged  the  paramoont  right  of  the  Grown» 

Lu.        where  it  interfered  with  the  equitable  claim  of  the  subject,  and 

the  property  seized  were,  as  here,  still  in  specie,  and  must,  from 

the  very  nature  of  lien,  be  the  property  of  Ogle,  the  person  in 

regard  to  whom  the  lien  of  a  third  person  was  now  set  up  against 

the  Grown  suing  by  prerogative  process.  He  cited  Sir  Christopher 

Hatton'g  case,t  as  confirming  the  doctrine  in  The  King  v.  Cotton^ 

of  the  right  of  the  Crown  to  seize  the  property  of  its  debtor,  when 

the  subject  could  not  do  so,  relying  on  the  facts  of  the  case,  and 

the  authorities  already  cited. 

Cur.  adv.  vtdt 


[878] 


The  LoBD  Chief  Babom  now  delivered  the  judgment  of  the 
Court : 

The  only  question  in  this  case  is,  whether  the  defendants,  as 
factors,  have  a  right  to  retain  the  goods  consigned  to  them,  as 
such,  against  the  claim  of  the  Crown.  None  of  the  authorities 
which  have  been  cited  are  applicable  to  this  particular  point ; 
and  therefore  we  must  consider  the  question  purely  on  principle. 
The  cases  cited  on  the  part  of  the  Crown  only  prove,  that  where 
there  is  an  execution  of  a  subject  and  an  execution  of  the  King 
sued  out  at  the  same  time,  the  execution  of  the  King  shall  have 
precedence.  It  is,  on  the  other  hand,  stated  by  Lord  Chief  Baron 
Parkbb,  in  Rex  v.  Cotton,  in  Parker's  Bep.  118,  to  have  been 
agreed,  that,  in  the  case  of  goods  pawned  or  pledged,  before  the 
teste  of  the  extent,  they  could  not  have  been  legally  seized.  Now, 
by  the  common  law,  a  factor  has  the  same  right  to  hold  goods  as 
a  security  for  money  advanced  on  them,  and  in  the  same  manner 
as  a  pledge.  The  Crown's  debtor  himself  could  not  have  com- 
pelled the  factors  to  give  up  the  goods  to  him,  without  first 
paying  them  what  was  due.  Therefore  we  think,  that  the  Crown 
could  not  compel  the  factors  to  give  up  their  lien,  without  paying 
them  what  money  they  had  advanced  on  the  faith  of  the  con- 
signment to  their  principal ;  consequently  judgment  must  be 
given  for  the  defendants. 

Per  Curiam  : 

Judgment  for  the  defendants. 

t  2  Boll.  Bep.  294.    Godb.  289. 
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CASPEED  V.  ATTOENET-GENEEAL.t 

lfil9 
(6  Price,  411-480 ;  S.  C.  Daniell,  238.)  j^j  g 

An  equitable  mortgage  made  by  a  deposit  of  title  deeds  by  a  simple-  ^S^^^V*^ 

contract  debtor  of  the  Crown,  is  binding  on  the  Crown.  Chamber, 

A  collector  of  the  assessed  taxes  of  a  parish  is  only  a  simple-contract  Jan,  16, 19. 

debtor  for  the  amount  due  by  him  to  the  Crown  imtil  his  debt  is  put  on  Oray*$  In% 

record  by  inquisition.    And  if  his  lands  are  seized  by  the  Crown  for  a  SM. 

debt  arising  for  arrears  of  money  collected  by  him  before  such  deposit,  r  ^^  1 
but  not  put  on  record  until  afterwards,  the  Court  will  not  permit  the 
proceeds  of  the  sale  to  be  paid  oyer  to  the  Crown,  without  first  satisfying 
the  equitable  mortgagee. 

[Jones,  a  collector  of  assessed  taxes,  had  deposited  with  the 
plaintiff  the  title  deeds  of  certain  lands  in  security  for  a  debt, 
subsequently  an  extent  issued  against  him  in  aid  of  the  parish  of 
Clifton,  on  the  ground  of  being  indebted  to  his  Majesty  in  a  sum 
*of  money]  arising  from  taxes,  rates,  and  duties,  collected  by  him  [  *416  ] 
from  the  inhabitants  of  the  parish,  and  not  paid  over  to  the 
receiver-general.  That  extent  was  founded  upon  an  inquisition, 
taken  upon  the  20th  of  May,  (the  day  before)  by  which  the  jury 
found  that  Jones,  on  the  day  of  issuing  the  writ,  and  then  was 
(subject  to  certain  contracts  therein  stated)  seised  in  his  demesne 
as  of  fee  [of  {inter  alia)  the  lands  in  question ;  and  also  found 
that  the  title  deeds  of  those  lands  had  been  delivered  by  the 
said  Jones  to  the  plaintiff  by  way  of  deposit  for  securing  the  sum 
of  1,0002.  and  interest.  It  finally  stated,  that  the  sheriff  had 
seized  and  taken  all  the  lands  therein  mentioned  into  his  hands 
for  the  use  of  his  Majesty]. 

On  the  16th  of  July,  1814,  upon  the  motion  of  the  Attorney- 

General,  this  Court,  in  pursuance  of  the  Act  of  25  Geo.  III.  c.  85,  t 

ordered,   that  all  the  estate,  right,  title,  interest,  and  equity 

of   redemption,  late  of  the  said  William  Jones,  of   and    in 

the    ^extended    premises,    should    be   forthwith    sold   before      [  *417  ] 

the  Deputy  Remembrancer.      Under  that    order  the   Deputy 

Bemembrancer  had  contracted  to  sell  the  fee  simple  of  the 

premises  in  question  [to  one  Ward  who  was  a  defendant  in  the 

suit.    The  plaintiff  claimed  the  benefit  of  his  mortgage ;  and  the 

t  See  i?.  y.  Lee,  p.  665,  anU;  and      277,  317. 
see  both  cases  referred  to  in  OHee  ▼.  |  See  now  28  &  29  Vict.  c.  104. 

Graver,  I  CI.  &  F.  72,  77,  6  BU.  N.  S. . 
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Oabpud     principal  question  was  whether  he  could  maintain  the  benefit  of 
ATTourn.   it  against  the  Grown] . 

[After  argument :  ] 

[456]  BioHASDs,  G.B.  delivered  judgment,  and  [after  a  somewhat 
elaborate  judgment  to  the  effect  that  the  transaction  of  the 
deposit  of  title  deeds  for  securing  the  debt  to  the  plaintiff 
was  an  equitable  mortgage,  proceeded  as  follows : — ] 

[46S]  Then  the  next  question  that  arises,  is,  can  such  a  deposit 

affect  the  Grown?    Now,  very  considerable  diflGiculty  has  oc- 

[  *46S  ]  curred,  I  know,  in  *the  consideration  of  cases  between  the  subject 
and  the  Crown,  from  a  doctrine  which  is  very  well  founded,  at 
least  to  a  certain  extent,  that  there  are  no  equities  against  the 
Crown.  I  felt,  early  in  this  cause,  the  embarrassment  which 
arose  from  the  doctrine,  that  the  Crown,  generally  speaking, 
cannot  be  considered  as  a  trustee;  I  say,  generally  speaking; 
for  I  do  not  mean  to  assert,  that  it  is  so  universally ;  and  I  do 
not  know,  if  the  Grown  had  had  the  legal  estate  here,  how  I 
should  have  got  it  out  of  the  Crown's  hands  for  the  benefit  of 
the  person  who  would  have  been  a  ee$tui  que  trust ;  but  it  is  not 
so  here,  for  the  Crown  had  no  estate  at  all.  But  the  estate  has 
never  passed  over,  for  it  is  yet  in  medio ;  although  it  has  been 
seized  into  the  hands  of  the  Crown ;  and  the  Crown,  before  the 
statute  (18  Eliz.  c.  4)t  which  first  permitted  a  sale,  was  only 
entitled  to  retain  the  estate  qwoueque^  but  not  beyond  the  period 
of  its  debt  being  satisfied.  The  right  of  receiving  the  rents  and 
profits,  or  that  right  of  possession  which  gives  a  title  to  receive 
the  rents,  has  not  passed  to  the  Crown ;  and  the  legal  estate  in 
this  case  has  never  been  in  the  Crown.  Accordingly,  therefore, 
the  plaintiffiB  do  not  call  upon  me  to  declare  that  the  Crown  is  a 
trustee,  because  the  Grown  has  not  the  legal  estate ;  if  it  had  the 
legal  estate,  as  I  said  before,  I  do  not  know  exactly  how  I  should 
have  been  able  to  deal  with  it,  however  the  justice  of  the  case 
might  require;  but  the  estate  in  this  case  is  in  medio;  it  is 
between  the  parties ;  and  the  Crown  has  not  the  estate.  This 
Court  has  sold  the  property  by  force  of  the  Act  of  Parliament ; 
t  Eepealed  in  part,  6  Oeo.  IV.  c.  lOd,  Stat.  Law  Bey.  Act,  1863. 
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and  it  is  the  money  only  which  is  *now  in  dispute  between  those 
who  claim  to  be  entitled  to  it. 

Now,  if  we  find  that  the  plaintiffs  are  equitable  mortgagees, 
of  course  they  are  entitled  to  be  paid  before  the  Grown,  if  their 
title  is,  in  point  of  time,  anterior  to  that  of  the  Grown;  the 
instant,  then,  that  we  admit  that  the  plaintiffs  are  equitable 
mortgagees  (as  I  conceive  and  am  about  to  decide  that  they  are), 
they  have  a  right  to  be  preferred :  they  have  a  right  to  be  paid 
before  the  Grown.    But  they  take  nothing  from  the  Grown  in 
that  case ;  they  only  take  it  from  the  fund  which  is  produced  by 
the  sale  of  the  subject-matter  of  their  security,  and  which  is  in 
dispute  between  the  parties;  and  it  really  is  a  question,  not 
between  cestui  que  trust  and  trustee,  but  between  two  parties,  one 
of  whom  has  a  clear  title  before  the  other,  unless  the  prerogative 
of  the  other  prevents  his  using  it.    Now,  the  instant  it  is  ad- 
mitted that  a  conveyance  of  an  equity  of  redemption  would  have 
given  a  title  against  the  Grown,  I  say  that  a  deposit  of  title- 
deeds,  with  intention  to  secure  money,  in  other  words,  an 
equitable   mortgage,  gives  just  as  strong  an  interest  as  that 
conveyance  would,  for  both  of    them  give  interests  only  in 
equity ;  and  I  am  very  much  fortified  in  this,  by  what  passed  in 
a  late  case  arising  out  of  the  affairs  of  Boyd  and  Benfield.f 
That  case  was  decided  before  I  came  into  this  Gourt,  but  I  have 
looked  into  it  since.    There  were  mortgages  of  the  equity  of 
redemption,  I  do  not  know  to  what  extent,  one  within  another ; 
but  it  *never  occurred  to  any  human  creature  to  doubt  that  the 
Grown  was  not  to  be  postponed  to  those  who  had  equitable 
interests  prior  in  point  of  date,  to  the  right  of  the  Grown,  every 
thing  else  being  fair  and  correct ;  and  although  it  was  not  dis- 
puted in  that  case,  I  can  hardly  conceive  that  it  could  have 
passed  sub  silentio^  unless  those  who  were,  at  that  time,  sitting 
in  this  Gourt  as  Judges,  as  well  as  those  who  had  to  maintain 
the  interests  of  the  Grown,  had  thought  it  quite  idle  to  contend 
that  the  Grown  could  supersede  those  who  had  prior  interestsi 
whilst  the  estate  was  in  medio  between  them.    Then,  to  be  sure, 
it  is  a  necessary  consequence,  if  those  conveyances  of  equities 
are  entitled  to  stand,  that  the  person  entitled  to  a  mortgage,  by 
t  Vide  The  King  y.  Mainwaring,  2  Price,  67. 
R.B. — ^VOL.  XX.  X  X 


Gaspkbd 

Attobwby- 
Genkbal. 

[•464] 


[  •466  J 
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cabpsrd  a  deposit  of  deeds  for  that  purpose,  is  entitled  to  the  same 
ATTOBHBT-  thing;  for  they  merely  differ  in  form  only,  and  not  in 
Obhbral.    substance. 


[  474  ]  There  was  certainly  once  very  considerable  doubt  in  West- 

minster Hall,  before  the  case  of  The  King  v.  Smithy  (and  I 
myself  remember  it)  whether  the  Crown's  debtors  by  simple 
contract  were  not  in  the  same  situation  as  debtors  of  record; 
and  whether  those  who  made  purchases  of  estates  from  them 
were  not  affected  by  the  Crown's  debt  ?  and  whoever  looks  with 
attention  into  that  case,  as  those  by  whom  this  question  has 
been  argued  have  no  doubt  done,  must  see  that  very  great 
industry  and  research  have  been  there  employed  by  the  Court 
to  shew  that  that  doubt  arose  from  a  mistake,  and  a  too  implicit 

[  *475  ]  faith  in  what  *had  been  reported  to  have  been  said  by  an 
Attorney-General  in  former  times.  That  case  (Ttie  King  v. 
Smith)  has  not  been  at  all  doubted  upon  the  present  occasion :  it 
has,  on  the  contrary,  been  acknowledged  to  be  consistent  with 
the  law.  It  will  not  be  necessary  for  me  to  say  more  than  that 
I  feel  myself  bound  to  follow  such  a  decision  as  that  is,  and 
which  I  find  made  upon  grave  and  deliberate  consideration ;  but 
I  have  no  difficulty  in  saying  (if  I  may  be  excused  for  mentioning 
it  here)  that  independently  of  that  case,  having  myself  much 
examined  the  question,  not  only  now,  but  formerly,  with  a  view 
to  that  particular  subject,  I  have  not  the  least  doubt  at  all  that 
it  is  the  only  decision  which  ought  to,  or  could  have  been  made 
under  the  circumstances  of  that  case.  Therefore  if  Jones  were 
not  a  debtor  to  the  Crown  of  record,  nor  so  connected  with  the 
Crown  as  to  come  under  any  denomination  of  persons  enume- 
rated in  the  statute  of  Queen  Elizabeth,  I  take  it  he  must  be 
considered  as  being  a  mere  simple  contract  debtor,  and  must  be 
so  regarded  in  deciding  the  question  which  has  been  raised  by 
this  record. 

Now  I  have  looked,  and  with  great  attention,  as  may  be  sup- 
posed, very  frequently  into  the  statute  of  Queen  Elizabeth,  and 
I  cannot  myself  entertain  any  doubt  that  Jones  is  not  at  all 
within  that  statute.    I  do  not  see  one  word  in  that  statute  which 
t  Sugden'e  Vend.  &  Purch. 
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applies  to  the  case  of  a  person  in  his  situation;  he  was  not 
appointed  by  the  Crown ;  he  was  not  a  servant  of  the  Crown ; 
he  was  appointed  by  *other  persons ;  nor  did  he  give  any  security 
to  the  Crown ;  the  security  he  gave  was  to  other  persons.  Now, 
throughout  the  statute  of  Elizabeth,  I  think  it  is  quite  clear  that 
the  persons  whom  that  statute  contemplated  were  persons  in  a 
public  situation,  and  they  are  indeed  so  specially  described  in 
the  statute  as  sufficiently  to  distinguish  them  from  the  case  of 
Mr.  Jones.  He  received  not  one  shilling  by  being  placed  in  the 
office,  from  the  Crown ;  he  was  not  recognized  by  the  Crown,  or 
accountable  to  the  Crown ;  although  it  must  be  admitted  that 
beyond  all  doubt  he  was  liable  to  the  Crown  to  the  amount  of 
the  money  at  any  time  in  his  hands;  and  he  was  therefore 
subject  to  the  process  of  the  Crown,  as  every  one  is  who  has, 
quocunque  modo^  money  of  the  Crown  in  his  hands. 

Then  the  statute  of  the  14th  of  Elizabeth  (c.  7)1  throws  great 
light  on  the  construction  which  the  plaintiff's  counsel  put  on  the 
18th  of  Elizabeth;  for  that  Act  provides  that  a  person  not 
immediately  a  debtor  to  the  Crown,  in  any  of  the  ways  pointed 
out  by  the  statute  of  the  18th  of  Elizabeth,  although  a  receiver 
of  the  Crown's  money,  should  be  put  in  the  same  situation  as 
the  persons  there  enumerated ;  and  it  then  names  a  person  in 
the  receipt  of  public  money,  who  was  not  considered  by  the 
Legislature  to  have  been  before  within  the  former  Act ;  there- 
fore, if  they  passed  that  Act  of  Parliament  for  the  express 
purpose  of  introducing  a  person  who  was  not  considered  to  be 
put  in  the  same  situation  with  regard  to  his  liability,  as  a  debtor 
on  record  to  the  Crown,  it  *is  evident  that  the  Legislature  had 
not  included  all  persons  receiving  the  King's  money,  in  the  18th 
of  Elizabeth.  If  the  statute  of  18th  Elizabeth  had  been  suf- 
ficient to  reach  the  persons  made  liable  by  14th  of  Elizabeth,  as 
persons  receiving  the  King's  money,  it  might  have  been  con- 
tended to  be  applicable  to  the  present  case ;  but  if  it  was  con- 
sidered in  passing  the  14th  of  Elizabeth  that  the  persons  then 
made  liable,  were  not  previously  liable,  under  the  18th,  it  is 
quite  clear,  that  no  person  in  that  situation,  or  in  similar  situa- 
tions, were  considered  to  be  within  that  Act;  which  at  once 
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destroys  the  argument,  that  all  persons  indebted  to  the  King  by 
receipt  of  money  belonging  to  the  King,  in  their  hands,  are 
within  its  porview  and  meaning. 

Under  these  circumstances,  it  does  appear  to  me  that  the 
plaintiffs  are  entitled  to  the  relief  which  they  pray.  Mr.  Ward 
haying  agreed  to  buy  the  estate,  I  must  declare  that  the  plain- 
tiffs are  entitled  to  be  considered  as  equitable  mortgagees  on  this 
property,  to  the  extent  of  1,0002.  and  interest ;  and  it  must  be 
referred  to  the  Deputy  Bemembrancer  to  take  an  account  of  the 
IfiOOl.  and  interest ;  and  it  must  be  ordered,  that  Mr.  Ward 
perform  his  purchase  specifically,  and  that  there  be  paid  out  of 
the  purchase-money  what  shall  appear  to  be  due  of  the  1,0002. 
to  the  present  plaintiffs,  with  interest,  and  costs  of  cause,  and 
that  the  residue  be  paid  to  the  Grown. 

Decree  accordingly  for  tiie  plmntiffB. 


1819. 
[«0] 


r48i] 


THE  KING,  in  AH)  of  SOLLY  aio)  Another  v.  EVANS 
AND  Another  (Assignees  of  ADAM,  a  Bankrupt) 

CLAIMING    THE    PROPERTY   SEIZED    UNDER    A    WrIT    OF 

Extent  against  the  said  ADAM. 

(6  Price,  480—482.) 

The  Oourt  will  not  give  judgment  as  if  the  plea  were  oonfeesed,  for 
defendants,  claiming  as  assignees  the  goods  of  a  bankrapt  seized  under 
an  extent  on  motion  for  that  purpose,  where  the  AUorftey-General  has 
not  demurred,  replied,  or  otherwise  proceeded. 

Sembht  howeyer,  they  would  grant  a  writ  of  afnoveat  manu$  in  each  a 


Dauncey  and  F.  Pollock  now  shewed  cause  against  a  rule 
which  had  been  obtained  by  Manning^  on  the  part  of  the  de- 
fendants, calling  upon  the  Attorney-General^  and  the  prosecutors 
of  the  extent,  to  shew  cause  why  judgment  of  amovetu  mantu 
should  not  be  entered  as  upon  the  confession  of  the  Attorney- 
Oeneral. 

The  rule  had  been  obtained  (28rd  January)  on  a  representation 
to  the  Court  that  the  defendants  had  entered  a  claim  of  property 
to  the  estate  and  effects  of  the  bankrupt,  which  had  been  seized 
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under  the  extent ;  and  had  filed  a  plea  thereto  in  last  Hilary    The  Knro 
Term,  since  which  time  the  Attorney-General  had  not  replied,  or      bvavs. 
taken  any  other  proceeding  in  the  cause  at  the  instance  of  the 
prosecutors  of  the  extent,  or  otherwise. 

On  shewing  causid,  it  was  insisted,  that  the  Attomey-Oeneral 
eould  not  be  non  prossed,  and  that  he  should  be  required  to 
enter  a  noUe  prosequi. 

In  support  of  the  rule,  the  case  of  The  King  y.  Musters  t 
was  relied  on,  where — the  Attomey-General^  not  having  de- 
murred or  replied  to  the  defendant's  plea  to  scire  facias  against 
him,  as  administrator  of  a  surety  in  bond  to  the  Crown — the 
Oourt  ordered  that  the  Attomey-Oeneral  should  shew  cause  why 
he  did  not  proceed ;  and  oh  cause  being  shewn,  they  held,  that 
although  the  King  could  not  be  non  prossed,  the  Court  might 
give  judgment  for  the  defendant,  where  he  has  pleaded,  and  the 
Attomey-Oeneral  will  not  reply  or  demur,  or  proceed  in  a 
reasonable  time. 

Obahah,  Baron : 

I  think  we  cannot  make  this  rule  (as  it  is  drawn  up)  absolute. 
The  case  of  The  King  v.  Musters  appears  to  be  a  very  strong 
•case  in  terms,  for  the  Attomey-Oeneral  may  at  any  time  enter  a 
noUe  prosequi.    If  he  *will  not  proceed,  the  Court,  perhaps,  may      [  *4SS  ] 
ffye  you  a  writ  of  amoveas  manvs. 

[It  was  suggested  that  the  object  of  the  defendants  being  to 
institute  proceedings  on  the  judgment,  a  writ  of  amoveas  manus 
would  not  answer  their  purpose ;  and  in  the  case  cited,  the 
€ourt  had  given  judgment  for  the  defendant,  as  if  the  Attomey- 
Oeneral  had  confessed  the  plea.] 

Oabbow,  Baron : 

I  do  not  understand  the  word  "judgment"  in  that  case  to 
mean  judgment  in  its  full  efficient  sense ;  and  in  this  case  there 
is  a  distinction  in  the  character  of  the  parties  defendant,  who 
are  not  in  substance  but  only  nominally  so — they  are  in  effect 
qua  plaintifiis. 

t  Parker's  Beports,  60. 
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The  Kurci     WooD,  Baron  : 

BvAwa  After  the  plea  there  will  be  an  entry,  that  the  Attorney^ 

Qeneral  does  not  proceed,  and  that  therefore  an  amoveas  manu$ 
shall  issue. 

Per  Curiam  : 

The  application  must  be  differently  framed.     Nothing  can  be 
taken  on  this  rule. 

Ride  discharged  tdthout  costs. 


1819.  BOULTON,   Clerk  v.   EICHAEDS  and  BOOTH. 

AprU22.  (6  Pnce,  483—494. ) 

[  483  ]  Clear  documentary  evidence  of  the  existence  of  an  ecclesiastical  rectory 

in  support  of  a  rector^ s  title,  and  proof  of  performance  of  ecclesiaslical 
duties,  held  to  prevail,  in  a  suit  to  establish  his  right,  against  peroeption 
by  the  patron  of  the  advowson,  who  also  by  documentary  evidence 
proved  himself  entitled  to  a  sum  of  money  in  respect  of  the  tithes  arising 
within  the  parish,  and  a  general  non-perception  of  tithes  by  any  former 
ecclesiastical  rector. 

The  rector's  right  in  such  a  case  established  by  mere  proof  of  the 
existence  of  the  rectory — of  his  being  de  jure  and  de  facto  rector  by 
presentation,  &c,  and  therefore  entitled  at  common  law — and  l^ 
inference  from  the  ancient  valuation  of  the  rectory,  as  proved  by  the 
old  surveys  and  documents,  being  shewn  to  be  much  ledger  than  tiie 
contemporary  valuation  of  the  adverse  right  to  the  tithes  daimed  by  the 
defendant  (on  which  proof  the  Court  held  the  adverse  claimant  to  be  only 
a  portionist),  although  there  was  no  evidence  given  of  the  extent  of  the 
claims  on  either  side  in  respect  of  the  particular  tithes  demanded  by  each. 

On  such  conflicting  claims  so  established,  the  Court  cannot  decree  an 
account  until  the  right  of  the  rector  to  certain  of  the  tithes,  shall  be 
specifically  ascertained  (as  such  a  case  bears  no  analogy  to  that  of  a 
lessee's  confounding  boundaries)  and  to  that  end  the  Court  ordered  a 
reference  to  the  Deputy  Remembrancer,  to  inquire  and  report  as  to 
what  tithes  were  demised  by  a  certain  lease  relied  on  by  the  defendant 
as  evidence  of  his  title. 

A  room,  part  of  a  mansion-house  in  the  parish,  fitted  up  as  a  chapel, 
in  which  marriages  and  baptisms  have  been  solenmized,  sufficient  to 
establish  the  fact  of  the  rectory  being  ecclesiastical,  although  there  be 
no  burying-ground  attached,  and  other  incidents  thereto  be  wanting. 

The  plaintiff  claimed,  by  this  bill,  the  tithes  of  com,  grain 
and  hay  to  be  due  from  the   defendants,  the  occupiers  and 
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owners  of  certain  lands  in  the  parish,  to  him  as  rector  Boulton 
of  the  rectory  or  parish  church  of  Glendon  (Northampton-  riohabds. 
shire). 

The  defence  set  up  was  (denying  the  plaintiffs  title),  that 
there  was  neither  church-yard  nor  burying-ground  in  Glendon, 
but  that  there  was  *a  small  room,  commonly  called  a  chapel,  in  [  *^8^  ] 
the  mansion-house  of  defendant  Booth,  having  a  room  over  it, 
both  being  part  of  the  mansion-house,  the  only  way  into  which 
was  through  the  servants'  hall ; — ^that  no  person  had  been  bap- 
tized, married,  or  christened  therein,  except  by  permission  of 
defendant  Booth's  ancestor,  and  that  little,  if  any,  ecclesiastical 
service  had  been  performed  there  for  many  years  previous  to  the 
8rd  December,  1814,  the  day  of  complainant's  alleged  induction, 
and  that  he  had  since  performed  some  inconsiderable  duties  in 
the  said  room ;  that  the  church  of  the  adjoining  parish  of 
Bushton  was  generally  resorted  to  by  defendants  and  the  other 
inhabitants  of  Glendon ;  that  defendant  Booth  was  the  impro- 
priator of  the  hamlet  or  village  of  Glendon,  and  seised  of  the 
manor  and  advowson  of  said  parish  (if  it  were  a  parish),  and 
(except  about  sixteen  acres)  of  all  the  lands  therein,  and  the 
tithes  thereof;  that  such  tithes  formerly  belonged  to  the 
monastery  or  abbey  of  Pipewell  (one  of  the  larger  abbeys  be- 
longing to  the  privileged  order  of  Cistertians),  and  had  been 
granted  by  the  abbot  and  convent  before  the  dissolution 
(80  Hen.  VIII.)  to  Ralph  Lane  for  ninety-nine  years,  by  the 
description  of  all  and  singular  their  oblations,  tithes  of  com, 
hay,  grass,  or  otherwise,  lying,  being,  arising,  &c.,  and  to  the 
said  monastery  appertaining  or  belonging,  within  or  by  the 
occasion  of  the  said  town  or  fields  of  Glendon,  &c.,  at  a  yearly 
rent  of  IL  6s.  Sd.  The  answers  then — deriving  title  through 
mesne  conveyances  and  by  descent  to  ^plaintiff  Booth,  in  the  [  *485  i 
said  manor,  rectory,  and  advowson  of  the  church  and  vicarage 
of  Glendon  and  the  tithes,  in  fee — insisted  on  non-payment  of 
tithes  to  the  complainant  or  any  former  minister  of  the  chapel : 
and  alleged,  that  in  the  old  conveyances  in  the  defendant's 
possession,  the  said  chapel  was  usually  described  as  a  vicarage, 
and  that  the  defendant  Booth,  his  ancestors,  and  those  under 
whom  they  claimed,  had  always,  as  impropriators,  paid  the 
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BouLTov    procurations  and  Bjnodals  due  to  the  archdeaconry  of  North- 

BioHABDB.  ampton,  in  which  Olendon  was  situate. 

To  support  the  plaintiff's  case,  witnesses  proved  the  plaintifiTs 
presentation,  institution,  and  induction ;  that  divine  service  had 
been  performed  for  twenty-five  years  in  the  chapel  or  room  men- 
tioned in  the  pleadings,  by  the  predecessor  of  the  plaintiff, 
and  the  plaintiff,  and  which  was  attended  by  various  families ; 
that  a  parish  clerk  had  been  appointed,  who  constantly  attended 
divine  service  in  the  chapel ;  that  the  room  wherein  service  was 
performed,  was  usually  called  the  chapel ;  and  that  it  appeared 
from  the  decayed  state  of  the  reading  desk  and  seats,  to  have 
been  fitted  up  as  such  for  a  very  long  period ;  that  marriages 
and  christenings  had  been  solemnized  in  the  said  room,  and  that 
parochial  offices  had  been  served  in  the  parish.  Copies  of 
various  letters  of  presentation,  from  the  records  in  the  registry 
of  the  diocese   of  Peterborough,  were  produced  in  evidence; 

[*486]  extracts  from  the  ''valor  ecclesiasticus,*'t  88  Hen.  m. ;  *the 
taxation  of  Pope  Nicholas,  the  ecclesiastical  and  parliamentary 
surveys,  26  Hen.  YIII.,  and  of  the  King's  ministers  accounts, 
80  Hen.  VIU.  (the  effect  of  which  are  stated  particularly,  and 
commented  on  in  the  judgment),  and  many  institutions  of  in- 
cumbents by  the  Bishop.  The  plaintiff  did  not  give  in  evidence 
any  proof  of  perception  of  the  tithes  of  the  rectory,  either  by 
himself  or  his  predecessors. 

The  defendant  gave  in  evidence  an  official  copy  of  a  counter- 
part of  the  lease  (24th  September,  80  Hen.  YIII.)  from  the 
abbot  and  monastery  of  Pipewell  to  Ralph  Lane ;  an  official 
copy  of  the  return  of  the  collector,  or  minister's  account  (81 
Hen.  YIII.)  as  to  tbe  tithes  of  Glendon,  and  possessions  of  the 
abb?y ;  the  letters  patent  of  Eliz.  and  subsequent  grants ;  and 
receipts  for  payments  of  procurations  and  synodals. 

Jervis  and  Perkint,  on  the  part  of  the  plaintiff,  relied  on  the 
facts  proved,  contending,  that  Glendon  was  proved  to  be  a 
spiritual  rectory,  not  donative :  and  that  the  plaintiff  was  rector, 
and  therefore,  by  law,  entitled  to  all  the  tithes,  except  where 
a  clear  exemption  or  positive  counter-claim  could  be  made  out. 

t  «  £ocl60iafltical  yaloor  "  (!)  in  the  report.'F.  P. 
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Martin  and    Treslove,  for  the  defendants,  insisted,   that     bovltoit 
Glendon  was  not  a  parish,  and  still  less  an  ecclesiastical  rectory ;     bio^bds. 
that  there  never  had  been  a  church  or  consecrated  chapel  there ; 
that  the  room  which  had  been  appropriated  to  *divine  service      [  *487  ] 
for  the  accommodation  of  the  family  of  the  mansion  and  their 
friends,  and  in  which,  in  some  few  instances  marriages,  bap- 
tisms, and  christenings  had  been  solemnized  by  permission  of 
the  owner,  was  not  such  a  complete  place  of  public  worship  as 
would  confer  ecclesiastical  rights  on  those  who  performed  the 
imperfect  and  partial  church  duties   therein,  which   had  been 
given  in  evidence.      And  they  observed,  that   there  was  no 
burial  place  attached  to  it,  and  therefore  funeral  rites,  and  the 
duties  of  sepulture  could  not  have  been  performed  there ;  and 
that  they  kept  no  register. 

They  submitted  that  the  institutions  by  the  Bishop  did  not 
conclude  the  defendant  Booth,  or  those  under  whom  he  claimed  ; 
and  adverting  to  the  evidence  of  the  lease  to  Lane  by  the  Abbey, 
(to  whom  the  rectory  and  tithes  must  have  been  originally 
appropriated,  and  being  so,  was  never  disappropriated  by  presen- 
tation or  any  act  of  theirs,  as  it  necessarily  must  have  been 
before  the  rectory  could  be  severed  from  the  religious  house, 
Bla.  Com.  vol.  i.  cap.  2,  p.  884,  and  the  grants  by  the  Grown,  after 
the  dissolution)  they  insisted,  that  the  rectorial  rights  had 
become  vested  in  the  defendant  Booth,  and  that  he  was,  as 
impropriator,  entitled  to  the  tithes, — and  that  those  grants  and 
their  effect,  were  confirmed  by  the  usage,  the  entire  perception 
having  always  gone  with  the  grantees  for  two  hundred  and 
eighty  years :  and  they  contended,  that  the  statute  of  the  80  Hen. 
Yin.  (c.  18,  8.  5)  dissolving  the  monasteries,  and  vesting  their 
possessions  in  the  Crown,  had,  in  *itself,  given  such  an  effectual  [  H88  ] 
title  to  the  defendant,  under  the  grant  of  the  Crown,  as  could 
not  be  defeated.  On  the  whole,  therefore,  they  submitted,  that 
if  the  plaintiff  had,  in  fact,  any  right,  it  might,  under  the  cir- 
cumstances of  this  case,  be  effectually  asserted  at  law. 

In  reply,  it  was  urged,  that  the  Crown  could  pass  no  more  by 
its  grant  than  the  religious  house  was  itself  entitled  to  at  the 
time  of  its  dissolution,  and  that  in  the  present  instance  it  was 
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BouLTOK     clear  that  the  abbey  of  Pipewell  were  only  entitled  to  a  seventh 

BI0HABD8.    P&^  of  the  tithes  of  the  rectory ;  the  proportion  which  11.  6«.  8d. 

(the  estimate  of  the  tithes  dae  to  the  Abbey)  bears  to  8Z.  the 

valuation  of  the  profits  of  the  rectory  by  the  ecclesiastical  survey 

of  the  28th  of  Hen.  YIII. 

The  LoBD  Chief  Baron  now  intimated  to  the  parties  in  this 
cause  his  opinion  on  the  merits,  observing,  that  what  he  should 
now  state  was  not  to  be  considered  final,  and  that  if  any  other 
view  of  any  part  of  the  case  should  occur  to  him,  he  would 
mention  it  at  another  time. 

The  cas3,  said  his  Lordship,  is  certainly  a  very  singular  one. 
The  plaintifl  claims  the  tithes  of  this  parish  of  Glendon,  as  rector. 
Booth,  the  real  defendant,  insists  that  Glendon  is  not  an  eccle* 
siastical  rectory,  and  that  the  plaintiff  is  consequently  not  rector ; 
and  that  is  the  first  ground  of  the  defence.  The  first  question, 
[  *489  ]  therefore,  is,  ^whether  the  plaintiff  is  rector,  and  if  he  be,  whether 
he  is  entitled  to  any,  and  what  tithes  ?  The  evidence  for  the 
plaintiff  is  of  this  description  : — Pope  Nicholas's  taxation  is  first 
produced,  in  which  the  term  ecclesia  is  used,  or  church  of 
Glendon ;  ecclesia  is  what  we  now  call  the  rectory,  and  it  is  valued 
at  six  marks  and  a  half,  or  41.  6«.  8c2.  That  was  at  that  time  the 
supposed  value,  and  we  well  know  that  in  such  valuations  the 
church  possessions  were  never  estimated  at  too  high  a  rate. 
Whatever  imputation,  therefore,  there  may  be  on  those  docu- 
ments in  general,  on  that  point  they  are  universally  allowed  to 
be  correct,  and  to  be  depended  upon ;  and  certainly  the  valuation 
in  the  present  instance  cannot  be  said  to  be  very  rank.  That  is 
produced  to  shew  that  the  monastery  could  only  have  had  a 
portion  of  the  tithes,  and  were  not  as  rectors  entitled  to  the 
whole.  The  next  piece  of  evidence  is  the  ecclesiastical  survey  of 
Hen.  YIII.  valuing  the  profits  arising  from  the  rectory,  let  to 
farm  by  the  year,  at  the  sum  of  8/.  6s.  d^d.,  the  6s.  d^d.  are  then 
deducted  for  procurations  and  synodals.  Then  follows  an  extract 
from  the  parliamentary  survey  of  the  possessions  of  Pipewell 
Abbey,  and  the  portions  of  tithes  arising  from  divers  rectories, 
from  which  it  appears  that  that  of  the  rectory  of  Glendon  was 
41.  6s.  6d.    From  thence  we  learn,  that  the  monastery  of  Pipe- 
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well  had  a  portion  of  the  tithes  of  the  rectory  of  Glendon,  of  the  boulton 
value  of  12.  6«.  8(2.,  and  it  is  certainly  very  difficult  to  suppose  eio&Ibdb. 
that  so  small  a  sum  covered  all  the  property  of  the  rectory. 
That  document  is  also  relied  on  to  •prove  that  Glendon  was  a  [  **M  ] 
rectory,  and  that  there  was  a  rector.  After  the  dissolution,  the 
documentary  evidence  consists  of  institutions  from  1601  to  the 
present  time,  and  two  presentations  by  the  Grown,  on  lapse ;  and 
that  strengthens  the  proof  that  Glendon  was  a  rectory,  for 
neither  curacies  nor  donatives  lapse,  and  therefore  it  must  have 
been  some  substantial  ecclesiastical  property,  as  a  rectory  or 
vicarage.  The  presentations  by  the  predecessors  of  Mr.  Booth 
are  all  acts  of  prescription,  and  bind  him  by  their  effect,  shewing 
that  they  have  always  considered  and  treated  this  as  a  rectory. 
It  is,  therefore,  impossible  to  say  that  it  is  not  proved  to  be  a 
rectory.  Then  supposing  that  it  had  at  some  time  or  other  been 
appropriated  to  a  religious  house,  the  moment  they  presented  to 
it  as  a  rectory,  there  would  be  an  end  of  the  appropriation.  The 
next  question  is,  whether  the  plaintiff  has  proved  himself  to  be 
rector.  He  has  proved  that  duty  was  done  in  the  chapel  by  his 
predecessors  and  himself,  qu^  rectors,  for  twenty-five  years  at 
least,  how  much  longer  does  not  appear,  and  that  during  that 
time  marriages  and  christenings  were  celebrated  there.  The 
evidence,  therefore,  must  be  taken  to  establish  that  Glendon  was 
a  rectory,  and  that  the  plaintiff  is  rector.  Then  prima  facie  he  is 
entitled  to  all  the  tithes.  It  does  not  appear  by  what  right  these 
presentations  were  made  from  time  to  time,  nor  is  it  very 
material ;  for  although  they  might  be  usurpations,  the  church 
was  thereby  kept  full. 

Such  is  the  plaintiff's  title ;  but  most  undoubtedly  very  great  [  491  ] 
obscurity  is  thrown  on  it  by  the  defendant's  evidence.  Booth 
also  claims  to  be  rector ;  but  that,  if  the  plaintiff  is,  he  cannot 
be.  Whatever  right  he  may  have,  and  however  acquired,  to  the 
advowson,  it  is  clear  that  he  has  always  exercised  his  right. 
Probably  it  was  originally  an  usurpation  ;  for  there  is  no  evidence 
of  the  advowson  having  ever  been  in  the  monastery  of  Pipe  well, 
or  that  there  was  ever  any  grant  of  it  made  by  the  Crown,  or  any 
one  else. 

The  first  instrument  produced  by  the  defendant  is  the  lease  by 
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BouLTOK  the  abbey  and  convent  to  Lane,  and  that  is  material  for  both 
BioHABDfl.  pAi^ies.  It  is  observable,  that  it  is  of  all  their  oblations,  &c.  But 
nothing  is  there  said  about  the  church ;  there  is  no  obligation  on 
the  lessee  to  find  a  clergyman,  or  to  do  any  thing  in  the  way  of 
duty,  although  he  would  have  been  bound  by  law  to  supply  the 
church,  and  to  have  made  an  endowment ;  but  those  matters  are 
certainly  in  many  instances  much  neglected.  It  is  also  observable, 
that  the  rent  reserved  is  the  same  sum  t  as  that  mentioned  in 
the  parliamentary  survey.  The  next  piece  of  documentary 
evidence  is  the  extract  from  the  King's  ministers  returns,  in  the 
81  Hen.  YIII.,  of  the  possessions  of  the  monastery  of  Pipewell — 
'*  11.  69.  8d.  for  the  farm  of  all  and  singular  the  oblations  of  the 

[  *492  ]  tithes  of  all  com,  hay,  grass,  or  *other  things  whatsoever,  arising 
or  growing  within  the  fields,  metes  and  bounds,  of  the  vill  of 
Glendon  aforesaid,  annexed  to  Balph  Lane ; "  thus  ascertaining 
the  possessions  of  the  abbey  on  the  footing  of  the  lease.  The 
letters  patent  of  Queen  Elizabeth  are  to  the  same  effect. 

It  is  evident  that  the  monastery  had  only  the  tithes  to  the 
amount  or  value  of  12.  6«.  8d.  and  that  they  were  entitled  to 
nothing  more.  They  were  not  rectors  or  owners  of  the  advowson, 
but  were  portionists,  and  demised  their  portion  at  a  certain  rent ; 
and  it  is  quite  clear  from  the  instruments,  that  they  had  not  all 
the  tithes.  I  take  it,  therefore,  that  the  necessary  constraction 
is,  not  that  all  the  tithes  passed,  but  that  all  the  tithes  which 
the  monastery  had  did  pass.  It  occurred  to  me,  at  one  time, 
that  there  might  have  been  a  severance  of  the  rectory  from  the 
profits  of  the  rectory,  but  of  that  there  is  no  evidence ;  and  from 
what  evidence  there  is  in  the  cause,  it  appears  that  all  the  profits 
of  the  rectory  did  not  pass.  Now,  the  defendant  having  failed  to 
prove  himself  rector,  he  is  not  entitled  to  any  tithes  but  such  as 
actually  passed  by  the  lease,  and  the  plaintiff  having  succeeded 
in  his  proof,  he  must,  as  rector,  be  considered  to  be  entitled  to  all 
such  tithes  as  did  not  belong  to  the  monastery. 
Then  the  great  difficulty  is  to  ascertain  what  those  tithes  are, 

[M98]  and  how  those  which  belonged  *to  the  monastery  are  to  be 
separated  and  distinguished  from  those  which  belong  to  the 
rector.    The  defendant  is  certainly  entitled  to  a  portion,  and  the 

t  xxvi  «.  yiii  d. 
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plaintiff  can  have  no  right  to  those  which  constitute  that  portion.  Boulton 
Prescription  can  afford  no  assistance  to  either  party  in  this  case,  RioHARDa 
because  the  defendant,  and  those  onder  whom  he  claims,  have 
hitherto  received  all  the  tithes,  and  whereas  it  is  quite  clear  that 
they  are  only  entitled  to  a  part,  and  yet  the  plaintiff,  on  the 
other  hand,  has  never  received  any.  Now,  when  I  am  called  on 
to  decree  an  account  against  the  defendants,  in  favour  of  the 
plaintiff,  it  becomes  necessary  to  declare  for  what  tithes  they  are 
to  account,  and  that  is,  under  the  very  peculiar  circumstances  of 
this  singular  case,  impossible.  I  am  bound  to  say,  that  the 
plaintiff  has  made  out  a  title  generally,  as  rector,  and  that  he  is 
therefore  entitled  to  the  tithes ;  but  I  am  also  bound  to  declare, 
upon  the  evidence,  that  the  defendant,  who  has  had  perception 
of  the  whole,  has  proved  himself  entitled  to  a  considerable  share, 
at  least,  and  therefore  I  am  very  much  embarrassed,  as  to  the 
proper  decree  to  be  pronounced. 

The  conclusion  of  my  mind  at  present  is  this : — The  plaintiff, 
having  established  his  right  as  rector,  is  entitled  primd  facie  to 
the  whole.  The  defendant  has  constantly  had  perception,  the 
plaintiff  never  having  received  any  tithes ;  and  the  defendant  is 
also  clearly  entitled  to  some :  the  plaintiff,  therefore,  has  a  clear 
title  to  the  rest ;  *but  as  it  is  impossible,  on  the  evidence,  to  allot  [  •494  ] 
to  each  their  respective  tithes  specifically,  I  cannot  decree  an 
account.  It  had  occurred  to  me,  that  I  could  act  in  this  case,  as 
in  that  of  a  lessee,  who  had  confused  boundaries ;  but  there  is  an 
obvious  distinction  between  the  relative  situations  of  lessor  and 
lessee,  and  the  unconnected  characters  of  rector  and  portionist. 
There  is  not,  in  the  case  of  the  latter,  any  duties  to  be  observed 
between  them,  as  there  are  in  that  of  the  former. 

Nor  can  I  for  the  same  reason — the  absence  of  evidence  on  the 
subject — send  the  parties  to  law,  on  the  question  of  the  quantity 
of  interest  in  each.  And  therefore  I  think,  if  the  plaintiff  desires 
it,  that  I  should  refer  it  to  the  Deputy  Remembrancer,  to  inquire 
and  report  what  tithes  were  demised  by  the  lease  to  Lane.  If  the 
plaintiff  should  not  wish  to  have  that  inquiry  instituted,  the  bill 
must  be  dismissed  without  costs.  If  the  reference  be  accepted, 
there  must  be  the  usual  directions  for  the  production  of  deeds, 
and  the  examination  of  the  parties  and  their  witnesses,  with 
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BouLTov     liberty  to  report  any  special  matter :  cofits  and  further  directions 
BzoHABDB.   to  be  reserved. 

His  Lordship  observed,  at  the  close,  that  this  might  be  con- 
sidered as  final. 

Reference  ordered. 
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LOESCHMAN  v.   MACHIN.  isis. 

(2Starlde.311-312.)t  j^^^. 

The  hirer  of  a  piano,  who  sends  it  to  an  auctioneer  to  be  sold,  is  guilty  r""~"  -y 

of  a  conversion ;  and  so  is  the  auctioneer  who  refuses  to  deliver  it  up  L  ^^    J 
unless  the  expense  incurred  be  first  paid. 

This  was  an  action  of  trover,  brought  to  recover  the  value  of 
two  pianofortes. 

The  plaintiff  was  a  maker  of  pianofortes,  and  the  defendant 
was  an  auctioneer.  The  plaintiff  had  lent  one  of  the  pianos,  the 
larger,  to  a  person  of  the  name  of  Brown,  whose  wife  was  a 
musical  teacher,  on  hire,  for  which  Brown  was  to  pay  at  the  rate 
of  18«.  per  month,  if  he  kept  it  for  the  whole  year  ;  and  if  for  a 
less  period,  he  was  to  pay  a  guinea  per  month.  With  respect  to 
the  other  piano,  it  did  not  appear  very  clearly  on  what  terms  it 
had  been  delivered  by  the  plaintiff  to  Brown,  whether  upon  hire, 
or  that  he  might  dispose  of  it  for  the  plaintiff.  Brown  had  sent 
both  these  pianos  to  the  defendant,  to  be  sold  by  auction,  and 
he,  upon  the  plaintiff's  application  to  deliver  the  pianos  to  him, 
refused  to  deliver  them  unless  the  plaintiff  would  pay  the  amount 
of  certain  expenses  which  had  been  incurred. 

Abbott,  J.,  in  summing  up  to  the  jury  said,  I  wish  you  to  find 
whether  the  smaller  piano  ^was  let  on  hire,  or  sent  to  be  sold  [  *B12  ] 
by  Brown,  if  an  opportunity  offered ;  this  is  a  question  of  fact 
for  your  consideration ;  and  although  I  am  of  opinion  that  it  will 
make  no  difference  as  to  the  verdict,  it  will  give  the  party  an 
opportunity  of  making  the  distinction.  The  general  rule  is, 
that  if  a  man  buy  goods,  or  take  them  on  pledge,  and  they  turn 
out  to  be  the  property  of  another,  the  owner  has  a  right  to  take 
them  out  of  the  hands  of  the  purchaser ;  except,  indeed,  in  the 
case  of  a  sale  in  market  overt.  With  that  exception,  it  is 
incumbent  on  the  purchaser  to  see  that  the  vendor  has  a 
good  title.    And  I  am  of  opinion  that  if  goods  be  let  on  hire, 

t  See  now  Edby  v.  Matthews,  H.      [1895]  2  a  B.  262.   And  see  Preface 
L.  May  30,    1895  (W.  N.  p.  94),      to  this  volume.— F.  P. 
reversing  the  deoiBion  of  the  [0.  A. 
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LoBsoHMAH  althoagh  the  person  who  hires  them  has  the  possession  of  them, 
Maohiv.  'or  the  special  purpose  for  which  they  are  lent,  yet,  if  he  send 
them  to  an  auctioneer  to  be  sold,  he  is  guilty  of  a  conversion  of 
the  goods ;  and  that  if  the  auctioneer  afterwards  refuse  to  deliver 
them  to  the  owner,  unless  he  will  pay  a  sum  of  money  which  he 
claims,  he  is  also  guilty  of  a  conversion. 

The  jury  found  that  the  smaller  piano  had  been  sent  to  Brown 
for  the  purpose  of  sale,  and  the  plaintiff  had  a  verdict  for  the 
value  of  both  the  pianos. 

Leave  was  given  to  Marryatt  for  the  defendant  to  move  the 
point. 


1818.  SEARS  V.  LYONS.! 

^^*  (2  Starkie,  317—319.) 

[  317  ]  In    an   action   for   throwing   poisoned  barley  upon  the  plamtiffs 

premiaes,  in  order  to  poison  his  poultry,  the  jury  are  not  confined  in 
their  rerdict  to  the  actual  damages  sustained,  but  may  consider  the 
malicious  intention  of  the  defendant. 

This  was  an  action  of  trespass  for  breaking  the  plaintiff's  close 
and  laying  poison  apon  it,  with  intent  to  destroy  the  plaintiff's 
poultry. 

Evidence  was  given  of  the  defendant's  having  strewed  poisoned 
barley,  both  on  the  plaintiff's  premises  and  his  own,  into  which 
[  *818  ]      it  appeared  that  the  *fowls  sometimes  escaped ;  it  also  appeared 
that  some  of  the  fowls  had  died  in  consequence. 

Gnmey  for  the  defendant,  contended  that  the  plaintiff  was 
not  entitled  to  recover  greater  damages  than  the  value  of  the 
fowls,  and  that  the  jury  could  not  take  into  their  consideration 
the  malicious  intention  conceived  by  the  defendant,  and 
expressions  which  he  had  made  use  of  with  respect  to  the 
plaintiff. 

Abbott,  J.,  in  summing  up  to  the  jury,  cautioned  them  to 

t  See  Emhlen  v.  Myera,  [1860]  6      287,  307,  30  L.  J.  0.  P.  273,  281.— 
H.  &  N.  64,  30  L.  J.  Ex.  71,  Bell  ▼.      F.  P. 
Midland  By.  Co.  [1861]  10  0.  B.  N.  8. 
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guard  against  the  hostile  feelings  which  the  evidence  they  had  sbabs 
heard  was  likely  to  excite  in  their  minds  against  the  defendant.  lyokb. 
The  action  was  brought  for  throwing  poisoned  barley  upon  the 
plaintifTs  premises,  and  destroying  his  poultry ;  and  it  had  been 
proved  in  evidence,  that  he  had  actually  committed  that  injury ; 
and  that  some  of  the  fowls  had  died,  although,  whether  from 
poison  thrown  on  the  plaintiffs  premises  or  the  defendant's  did 
not  appear.  It  had  always  been  held,  that  for  trespass  and  entry 
into  the  house  or  lands  of  the  plaintiff,  a  jury  might  consider  not 
only  the  mere  pecuniary  damage  sustained  by  the  plaintiff,  but 
also  the  intention  with  which  the  fact  had  been  done,  whether 
for  insult  or  injury,  and  he  said,  that  they  were  not  confined  in 
this  case  to  the  mere  damage  resulting  from  throwing  poisoned 
barley  on  the  land  of  the  plaintiff,  but  might  consider  also  the 
object  with  which  it  was  thrown,  taking  care  at  the  same  time  to 
guard  their  feelings  against  the  impression  *likely  to  have  been  [  *319  ] 
made  by  the  defendant's  conduct. 

The  jury  found  for  ike  plaintiff.    Damages^  50Z. 


HARDY  V.  WOODROOFE.t  Jf  «• 

'  Feb,  19. 

(2  Starkie,  319—321.) 


A  promissoTy  note  is  made  payable  at  G. :  a  presentment  at  a  banker's  at 
G.,  the  maker  being  absent  from  G.  wben  the  note  became  due,  is 
sufficient  evidence  of  a  presentment  to  the  maker  at  G.'as  alleged  in  the 
declaration. 

Tms  was  an  action  upon  two  promissory  notes  made  by  the 
defendant. 

The  first  was  dated  April  22nd,  1817,  for  the  payment  of  lOOZ. 
eight  days  after  date,  and  at  the  bottom  of  the  note,  in  the 
defendant's  hand-writing,  were  the  words,  "payable  at  82, 
Castle  Street,  Holborn." 

In  the  declaration  upon  this  note,  it  was  alleged,  that  the 

t  Cited  by  Judge  Chalmers,  4th  46  (2)  of  Bills  of  Exchange  Act,  1882. 
ed.  p.  149,  as  an  illustration  of  sect.      — B.  C. 

R.R. — ^VOL.  XX.  Y  Y 


[319] 
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Habdt      defendant,  eight  days  after  the  date,  promised  to  pay  to  the 
WooDBoors.  plaintiff  the  sum  of  1002. ;  and  that  he  then  and  there  made  the 
said  promissory  note  payable  at  82,  Castle  Street,  Holbom. 

The  second  note  was  made  payable  at  Guildford.  The  plaintiff 
proved  that  when  the  first  note  became  due,  he  presented  it  for 
payment  at  82,  Castle  Street,  Holbom,  and  that  the  answer  was 
"  no  effects,"  and  that  he  also  presented  the  former  note  on  the 
day  when  it  became  due,  at  two  banking  houses  at  Guildford,  the 
defendant  then  living  at  London. 

[  820  ]  E.  Laires  for  the  defendant,  contended  that  the  plaintiff  was 

not  entitled  to  recover  in  respect  of  either  note.  The  first,  he 
contended,  had  been  mis-described  in  the  declaration,  which  had 
improperly  stated  it  to  be  payable  at  a  particular  place.  And  in 
support  of  this  position  he  relied  on  the  case  of  Exon  v.  RusseliA 
With  respect  to  the  latter  nota,  which  was  payable  at  Guildford, 
he  contended  that  the  plaintiff  had  not  proved  the  allegation 
in  his  declaration,  viz.  ^*  that  he  shewed  and  presented  the  said 
last-mentioned  note  to  the  said  defendant  at  Guildford,"  there 
was  no  evidence  of  any  presentment  to  the  defendant  at 
Guildford,  or  to  connect  the  presentment  at  the  banker's  with 
the  defendant. 

Scarlett  for  the  plaintiff  contended,  that  as  to  the  first 
objection  there  were  two  sufficient  answers,  1st,  the  note  at  the 
bottom  of  the  promissory  note  making  it  payable  at  82,  Castle 
Street,  Holbom ;  and  2ndly,  that  the  case  differed  from  that  of 
Exon  V.  Russelly  since  the  declaration  did  not  describe  the  place 
of  payment  as  part  of  the  note  itself,  as  had  been  done  in  the 
case  of  Exon  v.  Russell,  it  merely  alleged  that  the  note  was 
payable  at  the  particular  place,  and  not  that  it  was  so  payable 
according  to  the  tenor  and  effect  of  the  note. 

As  to  the  2nd  note,  the  defendant  had  contracted  to  pay  the 
amount  at  Guildford ;  he  had  no  right  to  object  that  he  was  not 
there ;  if  he  had  been  there  the  note  would  have  been  presented 
to  him  there. 

[  321  ]  Abbott,  J.,  was  of    opinion    that    the  allegation  that  the 

t  4  M.  &  S.  dOd. 
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defendant  had  made  the  first  note  payable  at  the  particular  place,      Habdt 
was  proved  by  the  words  themselves,  in  the  defendant's  hand-  woodboofb. 
writing ;  and  that  a  presentment  at  Guildford,  the  defendant  not 
being  there,  was  a  presentment  to  him. 

Verdict  for  the  plaintiff  on  both  notes. 

In  the  ensuing  Term,  the  Coubt  refused  a  rule  nisi  for  a  new 
trial. 


STUART  V.   CRAWLEY.  isis. 

(2  Starkie,  323—324.)  [  323  ] 

A  greyhound  is  delivered  to  a  earner,  who  gives  a  receipt  for  it :  the 
greyhound  being  afterwards  lost,  the  carrier  cannot  set  up  as  a  defence 
that  the  dog  was  not  properly  secured  when  delivered  to  him.t 

This  was  an  action  against  the  defendant,  a  carrier  of  goods 
by  the  Grand  Junction  Canal,  for  negligence  in  losing  a  valuable 
greyhound  which  had  been  delivered  to  him  to  be  carried  from 
London  to  Harefield  Lock. 

It  appeared  that  the  servant  of  the  plaintiff  took  the  dog  to  the 
defendant's  warehouse,  with  a  string  about  his  neck,  and  that 
the  book-keeper  of  the  defendant,  to  whom  the  dog  had  been 
delivered,  gave  a  receipt,  acknowledging  the  delivery.  The  dog 
was  afterwards  tied  by  the  cord  in  a  watch-box,  but  within  half 
an  hour  afterwards  he  slipped  from  the  noose,  and  had  not  since 
been  heard  of. 

On  the  part  of  the  defendant  it  was  contended  that  the  dog  had 
not  been  delivered  in  a  state  of  security  to  the.  defendant's  book- 
keeper ;  there  was  no  collar  about  his  neck,  but  only  a  cord, 
which  was  not  sufficient  to  secure  him ;  and  that  the  case  was 
similar  to  that  of  a  delivery  of  goods  imperfectly  packed,  and 
where  the  loss  arises  from  want  of  care  on  the  part  of  the  owner. 
But— 

Lord  Ellembobouoh  held,  that  the  defendant  was  responsible.       [  324  ] 

t  Seeus,  where  the  dog  is  delivered      By.  Co.  (1872}  L.  B.  7  C.  P.  75,  41 
with  a  collar  and  strap,  and  the  dog     L.  J.  C.  P.  60. — ^B.  C. 
slips  the  collar.  Richardson  y.  N,  E. 

Y  T  2f 
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Btuart  In  point  of  law  the  defendant  had  acknowledged  the  delivery  of 
OmAWLET.  ^^  dog  to  him  by  giving  a  receipt.  The  case  was  not  like  that 
of  a  delivery  of  goods  imperfectly  packed,  since  there  the  defect 
was  not  visible ;  but  in  this  case  the  defendant  had  the  means  of 
seeing  that  the  dog  was  insufficiently  secured.  The  present  case 
was  not  of  great  importance ;  but  the  same  point  might  occur 
upon  a  question  of  the  greatest  magnitude.  After  a  complete 
delivery  to  the  defendant,  he  became  responsible  for  the  security 
of  the  dog,  the  property  then  remained  at  the  risk  of  the 
defendant,  and  he  was  bound  to  lock  him  up,  or  to  take  other 
proper  means  to  secure  him.  The  owner  had  nothing  more  to  do 
than  to  see  that  he  was  properly  delivered,  and  it  was  then 
incumbent  on  the  defendant  to  provide  for  its  security. 

Verdict  for  the  plaintiff. 


1818.  HOULDITCH  AND  Another  v.   DE8ANGE8  and 

[  837  ]  Another,  t 

(2  Starkie,  337—339.) 

A.  sells  to  B.  a  cazriage,  to  be  paid  for  partly  hj  a  bill  upon  the 
delivery,  and  partly  by  a  bill  at  a  future  day,  and  B.  neglecting  to  take 
the  carriage,  A.  obtains  a  verdict  against  hbn  for  goods  bargained  and 
sold.  Until  the  amount  is  paid  to  A.,  he  has  a  lien  upon  the  carriage, 
and  the  sheriff  cannot  seize  it  under  a>S.  fa,  against  the  goods  of  B. 

Tms  was  an  action  by  the  plaintiffs,  who  were  coachmakers, 

against  the  defendants  as  sheriffs  of  Middlesex,  for  the  value  of  a 

carriage  seized  by  them  under  a  writ  ol  fieri  facias. 

A  person  of  the  name  of  Vignoni  had  ordered  the  carriage  in 

[  *338  ]      question  to  be  made  for  him  by  the  ^plaintiffs,  upon  a  contract 

that  100  guineas  were  to  be  paid  for  it  at  the  time  of  delivery, 

and  that  the  remainder  should  be  paid  by  a  bill  at  a  date  specified. 

It  appeared  that  Vignoni  had  not  taken  away  the  carriage  at  the 

time  appointed,  and  that  the  plaintiffs  had  afterwards  brought  an 

action  against  him  for  goods  bargained  and  sold,  and  for  the 

cleaning  of  the  carriage,  in  which  they  had  recovered.     They 

had  claimed  also  for  standage ;  but  had  not  recovered  anything 

for  standage,  there  being  no  count  for  it  in  the  declaration.     It 

t  Sale  of  Goods  Act,  1893,  s.  43  (2). 
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did  not  appear  that  the  plaintiffs  had  derived  any  satisfaction   Houlditoh 
from  the  verdict  which  they  had  so  obtained.    The  defendants    dbbangesi 
had  seized  the  carriage  by  virtue  of  a  writ  of  fieri  facias^  in  an 
action  at  the  suit  of  a  person  of  the  name  of  Gash,  after  notice 
that  the  plaintiffs  claimed  a  lien  on  the  carriage. 

On  the  part  of  the  defendants  it  was  contended,  that  the 
plaintiffs,  under  the  circumstances,  could  have  no  lien  on  the 
carriage,  since  there  could  be  no  lien  where  there  was  a  specific 
contract  to  take  away  the  goods  at  a  particular  time;  the 
plaintiffs  might  indeed  recover  damages  against  the  purchaser 
for  not  taking  away  the  goods  at  the  time  appointed,  but  he 
could  not  detain  for  a  lien.  That  the  plaintiffs  having  recovered 
against  Yignoni,  could  at  all  events  no  longer  claim  any  lien  on 
the  property :  they  could  not  retain  both  the  carriage  and  their 
verdict. 

LoBD  Ellenbobouoh,  Gh.  J. :  [  839  ] 

This  action  was  for  non-performance  of  the  contract ;  if  it  had 
been  for  goods  sold  and  delivered^  the  case  might  have  been 
different ;  as  it  was,  the  goods  remained  in  the  custody  of  the 
plaintiffs  undelivered,  and  the  verdict  did  not  entitle  the  defen- 
dant in  that  action  to  the  specific  property  before  the  money  was 
paid.  As  between  the  plaintiffs  and  the  purchaser,  in  case  any 
hardship  accrued  to  the  latter  from  the  detention  of  the  carriage 
after  the  verdict  and  before  payment,  the  case  might  perhaps  be 
one  for  the  interference  of  a  court  of  equity,  but  with  respect  to 
the  sheriff,  the  case  is  different ;  the  plaintiffs  were  in  possession 
of  a  carriage  unpaid  for. 

Verdict  accordingly. 
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K.   B.    (AT    NISI    PRIUS)    EASTER   TERM. 


1818.  COWLING  V.  ELY. 

^^'  (2  Starkie,  366.) 

*■        J  Where  a  minor  sues  by  his  guardian,  fhe  declaration  of  the  guardian 

ia  not  eyidenoe  against  the  plaintiff. 

This  was  an  action  by  the  plaintiff,  who  being  a  minor,  sued 
by  one  Sanderson,  (who  was  her  stepfather)  as  her  guardian, 
for  slanderous  words  spoken  of  her  by  the  defendant. 

In  the  course  of  the  cause  a  witness  was  examined  as  to 
declarations  relating  to  the  subject  made  by  the  guardian  of  the 
plaintiff,  and  it  was  contended  that  these  were  evidence,  since  he 
was  liable  to  costs ;  but — 

Abbott,  J.,  was  clearly  of  opinion  that  the  declaration  of  the 
guardian  was  not  admissible  in  evidence  against  the  plaintiff. 


K.   B.   (AT    NISI    PRIUS)    TRINITY    TERM. 


SMITH  AND  HIS   Wife,  Administbatrix  of  Eastling, 
1818.  V.  NIGHTINGALE.t 

•'^^-  (2  Starkie,  376-^77.) 

At  West'  /^  instrument  bj  which  the  party  promises  to  pay  the  sum  of  65/., 

miMter,  ^^^  ^j^  ^^^  other  sum  as,  by  reference  to  his  books,  he  owed  to 

L  ^ '^  J  another,  with  interest,  cannot  be  considered  as  a  promissory  note,  eyen 

as  to  the  65/.,  and  cannot  be  given  in  evidence  under  the  count  upon  an 

account  stated,  without  an  agreement  stamp. 

This  was  an  action  by  the  plaintiffs  in  right  of  the  wife,  as 
administratrix  of  James  Eastling. 

The  declaration  contained  a  count  upon  a  promissory  note 
alleged  to  have  been  made  by  the  defendant,  on  the  12th  of 
October,  1807,  for  the  payment  of  64L  to  James  Eastling, 
t  Bills  of  Exchange  Act,  1883,  s.  9  (1). 
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payable  three  months  after  the  date  :   the  declaration  contained       Smith 
also  the  money  counts,  and  a  count  upon  an  account  stated.  Nightin- 

It  appeared  that  Eastling  had  been  employed  by  the  defendant       ®^^^ 
as  a  servant  in  husbandry,  and  that  the  defendant,  having  in  his 
hands  monies  belonging  to  James  Eastling,  gave  him  the  follow- 
ing promise  in  writing,   upon  which  the  first  count  in  the 
declaration  was  founded. 

"  October  12,  1807. 

''  I  promise  to  pay  to  James  Eastling,  my  head  carter,  the 
sum  of  65Z.  with  lawful  interest  for  the  *same,  three  months      [  *376  ] 
after  date,  and  also  all  other  sums  which  may  be  due  to  him." 

On  the  part  of  the  defendant  it  was  objected  that  this  instru- 
ment could  not  be  considered  as  a  promissory  note,  since  it  was 
not  made  for  the  payment  of  any  certain  sum,  and  that  it  could 
not  be  given  in  evidence  under  the  count  upon  an  account  stated, 
since  it  was  an  agreement,  and  for  a  larger  sum  than  20Z.,  and 
ought  to  be  stamped. 

Oumeyy  for  the  plaintiff,  contended  that  it  was  certain  to 
the  extent  of  652.  and  therefore  that  to  that  extent  the  plaintiff 
was  entitled  to  consider  it  as  a  promissory  note ;  but  that,  at  all 
events,  it  was  evidence  of  an  account  stated  and  that  no  stamp 
was  essential  to  a  mere  acknowledgment  of  a  debt ;  but — 

Lord  Ellenbobottoh  was  of  opinion  that  the  instrument  was 
too  indefinite  to  be  considered  as  a  promissory  note  :  it  contained 
a  promise  to  pay  interest  for  a  sum  not  specified,  and  not  other- 
wise ascertained  than  by  reference  to  the  defendant's  books ;  and 
that  since  the  whole  constituted  one  entire  promise,  it  could  not 
be  divided  into  parts.  He  also  held  that  since  the  instrument 
contained  an  agreement  to  pay  the  money,  it  could  not  be 
received  in  evidence  as  an  acknowledgment  without  a  stamp. 

Oumey  then  offered  in  evidence  a  letter  written  by  the       [  377  ] 
defendant  to  the  sister  of  the  plaintiff,  dated  July  2,  1817,  in 
which  the  defendant  expressed  his  surprise  that  one  Newcomb 
had  not  paid  the  sum  of  39Z.  at  Doctors'  Commons  for  the 
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[R.B. 


Smith       plaintiff,  since  he  had  given  him  the  money  for  that  purpose ; 
NioBTiv-     tuid  added,  that  ontil  that  sum  was  paid  he  would  pay  interest 
«^»-       for  it. 

It  was  also  objected  to  this  evidence,  that  since  the  letter  con- 
tained an  undertaking  to  pay  interest  for  the  money,  an  agree- 
ment stamp  was  necessary ;  and 

The  plaintiff  was  nomuited. 


1818. 
June  IJ. 

[stT] 


[  •380  ] 


THOMSON  V.  WILSON. 

(2  Starkie,  379—380.) 

The  defendant  being  tenant  to  the  plaintiff  of  certain  roonuB  in  bis 
house,  at  a  rent  payable  quarterly ;  a  mere  parol  agreement  in  the  nuddle 
of  a  quarter  to  determine  the  tenancy  is  not  binding. 

This  was  an  action  for  use  and  occupation.  The  defendant 
had  pleaded  the  general  issue  as  to  all  except  82.  and  a  tender  of 
that  sum,  which  was  denied  in  the  replication. 

It  appeared  that  the  defendant,  on  the  24th  May,  1816,  became 
the  tenant  of  several  rooms  in  the  plaintiff's  house,  at  the  rent  of 
86Z.  per  annum,  payable  quarterly,  and  that  he  had  continued 
in  the  actual  occupation  of  them  for  the  first  quarter,  and  during 
some  weeks  of  the  second  quarter.  The  defence  was,  that  the 
parties,  during  the  second  quarter,  having  had  a  quarrel,  went 
before  the  sitting  magistrate  at  Marlborough  Street,  and,  upon 
the  recommendation  of  the  magistrate,  had  come  to  a  mutual 
resolution  to  put  an  end  to  the  tenancy,  the  plaintiff  agreeing 
to  receive  rent  in  proportion  to  the  part  of  the  second  quarter 
which  was  then  elapsed.  It  appeared  that  the  defendant  then 
quitted  the  premises,  and  that  he  had  tendered  the  sum  of  82.  as 
due  for  the  proportional  part  of  the  quarter  then  elapsed,  and 
had  tendered  the  key,  but  that  the  plaintiff  had  refused  to  receive 
^either ;  upon  which  the  defendant  left  the  key  behind  him  at 
the  plaintiff's. 

Marryat  for  the   plaintiff,   contended,  that  this  was  in- 
sufficient, and  that  it  was  not  competent  to  the  defendant  to 
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prove  a  surrender  of  the  existing  term,  without  a  note  in     thomsok 
writing,  as  required  by  the  Statute  of  Frauds  ;t  and  he  cited      wilbok. 
the  case  of  MoUett  v.  Brayne.X  where  this  point  had  been  so 
decided  by  Lord  Ellenbobouoh  at  Nisi  Prius. 

Topping,  for  the  defendant,  attempted  to  distinguish  the 
present  case  from  that  of  MoUett  v.  Brayne,  but — 

Lord  Ellenbobouoh  was  of  opinion  that  the  cases  could  not 
be  distinguished,  and  said  that  he  recollected  a  case  at  York 
where  Mr.  Justice  Wilson  had  ruled  the  same  point,  and  ac- 
cordingly the  plaintiff  had  a 

Verdict  for  6Z.,  the  balance  due  for  the  second  quarter. 


BROOKS  V.  WARWICK.  isis- 

(2  Starkie,  389—395.)  June  22. 

A.  takes  a  bank-note  in  the  course  of  his  business,  which  he  pa3rs  to  [  889  ] 
B. ; — the  note  is  afterwards  stopped  at  the  bank  as  a  forged  note,  and  is 
brought  by  an  inspector  to  A.  who  immediately  pays  to  B.  the  amount 
of  the  note,  and  refuses  to  give  it  up  to  the  inspector,  insisting  on  his 
right  to  retain  it,  in  order  to  recover  the  amount  from  the  person  from 
whom  he  received  it.  The  inspector,  in  the  absence  of  all  circumstances 
of  suspicion,  is  not  justified  in  charging  A.  before  a  magistrate  with 
feloniously  having  the  note  in  his  possession,  knowing  it  to  be  forged, 

for  the  purpose  of  compelling  him  to  give  up  the  note. ^By  possession, 

under  the  stat.  45  Geo.  III.  c.  89,  s.  6,§  is  meant  the  original  possession 
of  a  note  acquired  in  an  illegal  mode,  and  not  a  subsequent  possession 
like  the  above,  where  the  original  possession  was  legal. 

Tms  was  an  action  on  the  case,  for  maliciously  charging  the 
plaintiff  with  having  in  his  possession  a  forged  Bank  of  England 
note,  knowing  the  same  to  be  forged,  and  causing  him  upon  that 
^charge  to  be  taken  before  Robert  Baker,  Esquire,  a  magistrate,      [  *390  ] 
and  causing  him  to  be  imprisoned,  &c. 

The  plaintiff  was  a  pawnbroker  and  silversmith,  and  in  the 
course  of  his  business,  Bennett  his  servant  had  received  from  a 

f  29  G.  11.  c.  3,  s.  3.  13th  section  of  the  Act,  24  &  25  Vict. 

J  11  E.  B.  676  (2  Camp.  103).  c  98.— R.  C. 

§  Substantially  the  same  as  the 
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BR00K8      person  of  the  name  of  Gaabold,  the  note  in  question,  which  had 
Wabvick.    been  P^id  ^  order  to  redeem  a  pledge,  Bennett  at  the  time  the 
note  was  so  paid,  wrote  upon  it  the  name  of  Gaubold  from  whom 
he  received  it,  and  also  his  place  of  residence,  No.  4,  Tavistock 
Street.    It  was  his  usaal  coarse  to  indorse  upon  every  note  the 
name  of  the  person  from  whom  he  received  it.    Soon  after  this, 
the  plaintiff  paid  the  note  to  Mrs.  Bull,  and  she  also  paid  it 
away,  and  the  note  was  afterwards  taken  to  the  Bank,  and 
there  detained  as  a  forged  note,  and  the  word  ''  Forged  "  was 
stamped  upon  it  in  three  different  places,  in  large  characters. 
The  defendant,  who  was  one  of  the  inspectors  of  the  Bank  of 
England,  in  December  1816,  brought  the  note  to  the  plaintiff's 
shop,  and  asked  him  from  whom  he  had  received  the  note,  which 
he  produced,  with  the  word  **  Forged  "  stamped  upon  it.   Bennett 
immediately  recognized  the  note  as  having  been  received  by  him 
from  Gaubold,  and  the  plaintiff  immediately  took  it  to  Mrs. 
Bull's,  and  having  shewn  it  to  her  as  the  note  which  he  had 
passed  to  her,  paid  her  the  amount.    The  plaintiff  and   de- 
fendant afterwards  returned  to  the  plaintiff's  shop,  and  the 
defendant  then  required  that  the  note  should  be  returned  to 
him.     This,  however,  the  plaintiff  refused  to  do,  saying  that  he 
[  *39i  ]      wished  to  trace  it  back  *to  the  person  from  whom  he  took  it» 
but  undertook  that  it  should  be  forthcoming  when  it  was  wanted 
for  the  purposes  of  justice.     The  defendant  then  threatened  the 
plaintiff  with  a  prosecution,  in  case  he  did  not  give  up  the  note. 
The  defendant  afterwards  applied  to  Mr.  Baker,  a  magistrate, 
and  a  letter  was  sent  by  the  magistrate's  clerk  to  the  plaintiff, 
requiring  him  to  give  up  the  note ;  the  plaintiff  still  declined  to 
part  with  it,  and  afterwards  appeared  before  the  magistrate  in 
consequence  of  a  summons  from  him,  and  was  then  charged  by 
the  defendant  with  feloniously  having  a  forged  note  in  his  posses- 
sion, knowing  it  to  be  forged.    The  plaintiff  insisted  upon  his 
right  to  detain  the  note,  and  stated  as  a  reason  that  it  might  be 
useful  to  him  in  order  to  enable  him  to  detect  other  forgeries,  by 
comparing  them  with  that  note. 

The  magistrate  was  of  opinion  that  by  detaining  the  note,  the 
plaintiff  would  be  guilty  of  felony  within  the  statute ;  but  pro* 
posed  to  the  plaintiff,  for  the  purpose  of  enabling  him  to  try  the 
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question  with  the  Bank,  that  he  should  be  committed  to  the      Bbookh 

custody  of  a  police-ofl&cer  for  five  minutes,  and  that  then  on    Warwick. 

giving  up  the  note  he  should  be  discharged ;  he  also  offered  to 

admit  him  to  bail.    On  the  part  of  the  plaintiff  it  was  also 

stated,  both  then  and  before  the  plaintiff  had  been  taken  before 

the  magistrate,  that  if  the  note  was  given  up,  no  further  steps 

would  be  taken.     The  plaintiff  having  declined  these  proposals, 

was  committed  by  the  magistrate  to  prison  on  a  charge  of  felony, 

in  ^having  a  forged  note  knowingly  in  his  possession  without      [  *392  ] 

lawful  excuse.    The  plaintiff  remained  in  confinement  till  the 

next  day,  and  having  been  again  brought  before  the  magistrate, 

was  discharged  upon  the  note's  being  delivered  up  into  the 

magistrate's  possession,  who  had  ever  since  kept  it  sealed  up. 

It  did  not  appear  that  the  officer  of  the  Bank  had  since  that 

time  taken  any  steps  towards  tracing  the  forged  note. 

Lord  Ellbnbobouoh,  in  a  very  early  stage  of  the  cause,  inti- 
mated his  opinion  that  the  defendant,  as  an  officer  of  the  Bank, 
had  gone  too  far  in  charging  the  plaintiff  with  felony,  and  thought 
that  the  plaintiff  was  entitled  to  a  verdict,  and  suggested  the 
propriety  of  the  plaintiff's  taking  a  verdict,  with  nominal 
damages,  which  the  plaintiff  was  willing  to  accept ;  but  the 
offer  was  declined  on  the  part  of  the  defendant. 

It  was  contended  on  his  part,  that  the  action  could  not  be 
supported,  since  there  was  evidence  of  probable  cause  for  making 
the  charge,  and  no  evidence  to  prove  malice.  The  defendant 
acted  as  an  inspector ;  he  had  never  seen  the  plaintiff  before, 
and  therefore  could  not  have  been  actuated  by  any  motive  of 
personal  hostility.  The  note  had  been  stopped  at  the  Bank  as  a 
forged  note  ;  but  although  the  word  "  Forged  "  had  been  stamped 
upon  it,  the  mark  was  not  indelible,  and  the  note  might  be  after- 
wards made  use  of  for  improper  purposes.  The  plaintiff,  it  ap- 
peared, knew  that  the  note  was  a  forged  one,  since,  after  the  fact 
of  its  being  a  ^forgery  had  been  communicated  to  him,  he  had  [  *393  ] 
given  Mrs.  Bull  the  value  of  the  note.  The  note  being  in  the 
custody  of  the  officer  of  the  Bank,  who  had  placed  it  in  the 
hands  of  the  plaintiff,  merely  for  the  purpose  of  inquiring 
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Bbookb  whether  it  had  passed  throagh  his  hands,  the  plaintiff  was 
Warwick,  bound  to  return  it ;  and  his  keeping  it,  and  preventing  further 
inquiry,  was  in  itself  a  ground  of  suspicion.  The  plaintiff  could 
not  retain  the  note,  unless  it  were  to  be  laid  down  as  law,  that 
every  person  to  whose  possession  a  forged  note  was  traced,  had 
a  right  to  keep  it. 

Lord  Ellbnbobouoh,  in  the  course  of  the  cause,  more  than  once 
intimated  his  decided  opinion  that  the  conduct  of  the  defendant, 
in  point  of  law,  could  not  be  justified.  The  possession,  which  was 
made  felonious  by  the  statute,  was  to  be  understood  of  an  original 
possession  of  a  note  obtained  by  unlawful  means.  This  he 
considered  to  be  so  clear,  that  to  press  a  commitment,  under 
circumstances  like  the  present,  was  such  a  cr<usa  ignorantia, 
that  it  amounted  to  malice.  No  circumstances  of  fraud,  or 
misrepresentation  of  any  kind,  on  the  part  of  the  plaintiff  had 
been  proved :  his  was  the  common  case  of  taking  a  note  in  the 
usual  course  of  carrying  on  business.  If  the  possession  of  a 
note,  under  these  circumstances,  which  turned  out  to  be  forged, 
could  be  deemed  criminal,  every  one  who  took  a  note  would  take 
it  with  a  halter  about  his  neck.  His  Lordship  afterwards  left  it 
to  the  jury  to  say,  whether,  under  all  the  circumstances  of  the 
[  *394  ]  case,  *there  existed  any  probable  ground  to  warrant  the  de- 
fendant in  making  such  a  charge.  If  any  thing  had  been  done 
on  the  part  of  the  plaintiff  to  warrant  reasonable  suspicion  that 
the  note  had  originally  come  into  his  possession  for  an  improper 
and  illegal  purpose,  the  defendant  would  be  entitled  to  their 
verdict ;  but  if,  on  the  other  hand,  the  plaintiff  had  done  no 
more  than  any  other  man  would  naturally  have  done  to  secure 
his  own  interest,  and  had  been  guilty  of  no  disguise,  conceal* 
ment,  or  misrepresentation,  then  there  was  no  probable  ground 
for  preferring  a  charge  against  the  plaintiff,  of  his  having  ob- 
tained possession  of  the  note  feloniously;  and  they  ought  to 
find  a  verdict  for  him.  The  note,  it  appeared,  had  been  paid 
in  the  usual  course  of  business,  and  when  applied  to  by  the 
defendant,  he  had  withheld  no  information.  It  was  to  be  pre- 
sumed, that  he  had  received  it  from  Gaubold,  as  he  had  stated  ; 
for  if  he  had  not,  or  if  there  had  been  no  such  person  as  Graubold 
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evidence  to  that  eflfect  would,  no  doubt,  have  been  adduced  on  Bbookb 
the  part  of  the  defendant.  The  plamtiff  had  paid  the  note  to  wabwick. 
Mrs.  Bull,  and  when  it  came  again  into  his  possession  he  had 
paid  the  amount  to  her ;  he  had,  therefore,  an  interest  in  the  pos- 
session of  the  note.  The  Bank  of  England  had  then  no  authority 
to  take  the  note  out  of  his  hands.  If  he  had  been  guilty  of  any 
misrepresentation,  there  might  have  been  some  reason  for  sup- 
posing that  the  note  came  illegally  into  his  hands ;  but  other- 
wise, he  had  a  right  to  keep  it  till  there  was  some  authority  to 
take  it  from  him.  The  Bank  of  England  had  *every  possible  [  *^^^  1 
means  of  acquiring  information,  and  if  they  did  not  avail  them- 
selves of  those  means,  its  officers  were  responsible  for  the  errors 
which  they  committed.  Although  the  agents  of  the  Bank  of 
England  might  have  fallen  into  a  common  error  with  the 
magistrate  on  the  subject,  that  would  not  supply  any  probable 
cause  for  making  the  charge.  When  the  note  came  again  into 
the  possession  of  the  plaintiff,  without  any  stipulation  on  his 
part  to  return  it,  he  had  a  property  in  it,  or  at  least  a  possession 
of  it,  of  which  the  Bank  had  no  right  to  deprive  him.  There 
could,  indeed,  be  no  such  thing  as  property  in  a  forged  note. 
In  a  case  before  Lord  Mansfield,  it  had  been  so  held ;  and  if  a 
forged  note  had  been  tendered  at  the  Bank,  the  Bank  might, 
possibly,  have  been  justified  in  destroying  it,  on  the  ground 
that  it  was  competent  to  any  one  to  destroy  it  as  a  nuisance. 
In  the  case  before  Lord  Mansfield,  it  had  been  contended  that 
the  plaintiff  was,  at  least,  entitled  to  recover  the  value  of  the 
paper ;  but  Lord  Mansfibld  disposed  of  that  point  by  leaving  it 
to  the  jury  to  say,  whether  they  could  find  that  it  was  worth  the 
amount  of  the  smallest  denomination  of  English  coin.  His 
Lordship,  after  commenting  very  fully  upon  all  the  facts  of  the 
case,  left  it  to  the  jury  to  say  whether  there  had  been  any 
probable  cause  for  the  charge. 

Verdict  for  the  plaintiff.    Damages  501, 
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1818.  EDWAED8  V.  BRIDGES  and  Another. 

Jmnt  23. 
(2  Starkie,  396—897.) 

*-        -'  A  creditor  ia  not,  by  the  English  common  law,  entitled  to  rely  on 

reputed  ownership  arising  from  the  possession  of  chattels.! 

This  was  an  action  by  the  plaintiff  against  the  defendants  for 
breaking  and  entering  her  house,  and  taking  her  goods,  <kc. 

The  defendants,  as  sheriffs  of  Middlesex,  had  seized  and  sold 
the  goods  under  a  writ  of  execution  against  the  goods  of  one 
Salmon.  It  appeared  that  the  greatest  part  of  the  goods  which 
had  been  seized  and  sold  had  formerly  belonged  to  the  late 
husband  of  the  plaintiff.  After  his  death  Salmon  took  the  house 
in  which  the  goods  had  been  seized,  and  had  lived  there  for  some 
time  with  the  plaintiff,  who  passed  as  his  wife.  It  also  appeared, 
that  when  the  officer  went  to  the  house  to  levy,  as  he  supposed, 
upon  the  goods  of  Salmon,  the  plaintiff  represented  herself  to  be 
his  wife,  but,  before  the  seizure  and  sale,  claimed  great  part  of 
the  goods  as  her  own  property. 

It  was  contended,  on  the  part  of  the  defendants,  that  since 
Salmon  had  remained  in  the  visible  possession,  and  as  the 
ostensible  owner  of  the  goods,  and  since  the  plaintiff  had  repre- 
sented herself  to  be  his  wife,  she  could  not  now  complain  that 
the  goods  had  been  seized  under  an  execution  against  him ; 
bulr- 

Abbott,  J.,  was  of  opinion  that,  in  point  of  law,  the  circum- 

[  *397  ]      stance  of  the  plaintiff's  having  lived  with  *Salmon  as  his  wife, 

and  having  answered  to  his  name,  did  not  render  them  liable  to 

an  execution  against  him,  and  therefore  that  the  only  question 

was  as  to  the  value  of  the  goods. 

Verdict  for  the  plaintiff.    Damages  12(M. 

t  The  law  is  different  in  Scotland,  operates  in  favour  of  the  execution 
where  reputed  ownership  is  a  doc-  creditor  as  well  as  of  the  trustee  in 
trine   of    the    ordinary   law,     and      bankruptcy. — H.  C. 
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SIDAWAY8  AND  Another  v.   TODD  and  Another.         isis. 

(2  Sterkie,  400—403.)  June29. 

A.  deposits  goods  in  the  warehouse  of  B.,  a  wharfinger,  for  the  purpose  l  *^  J 
of  sale  by  B.,  who  is  paid  102.  per  annum  for  warehouse  rent,  and 
receives  a  commission  on  the  sale.  B.  having  insured  the  goods,  which 
are  afterwards  burnt  in  another  warehouse,  where  they  have  been 
placed  for  the  convenience  of  B.  without  the  privity  of  A.,  and  having 
received  the  amount  from  the  insurer,  is  liable  to  A.  for  so  much  money 
had  and  received  to  his  use.  And,  qucere,  whether  B.  is  further  liable  to 
A.  for  the  value  of  the  goods  beyond  the  amount  of  the  insurance 
money,  t 

This  was  a  special  action  of  assumpsit  against  the  defendants, 
who  were  wharfingers,  for  having  improperly  and  negligently 
removed  97  bags  of  nails  belonging  to  the  plaintiffs  from  the 
warehouse  in  which  they  ought  to  have  been  kept  into  another 
warehouse,  where  they  were  destroyed  by  fire. 

It  appeared  that  the  plaintiffs  were  manufacturers  of  nails  in 
the  country,  and  that  they  had  been  in  the  habit  of  transmitting 
quantities  of  nails  to  the  defendants,  who  were  wharfingers  in 
London,  which  the  defendants  from  time  to  time  sold  for  the 
plaintiffs,  and  charged  them  at  the  rate  of  2s.  a  bag  for  keeping 
the  nails  in  their  warehouse,  and  also  a  commission  upon  the 
sale.  In  the  course  of  the  year  1810,  the  parties  altered  their 
mode  of  dealing ;  and  it  appeared  from  a  letter  written  by  the 
defendants  to  the  plaintiffs,  that  they  intended  to  charge  at  the 
rate  of  101.  per  annum  as  rent  for  the  room  in  which  the  nails 
were  deposited.  Some  time  after  this  the  defendants  found  it 
more  convenient  to  place  the  nails  in  another  warehouse,  which 
was  more  accessible  by  land,  and,  after  the  removal,  a  fire  broke 
out  in  the  new  warehouse,  and  the  nails  were  destroyed. 

It  was  contended,  on  the  part  of  the  plaintiffs,  that  since       [  40i  ] 

t  It  is  somewhat  difficult  to  see  estopped  as  against  A.  from  saying 

the  exact  principle  on  which   the  that    the    money    which    he    has 

decision  is  based.    It  may  be  that  B.  actually  received  was  not  paid  in 

is  presumed  to  have    insured   the  respect  of  a  loss  occasioned  by  his 

goods  as  agent  for  A. ;  or  it  may  be  negligence.    The  case  was  cited  by 

that  B.  having  only  an  insurable  Cbomfton,  J.  in  Watera  v.  Monarch 

interest,    so  far   as   relates    to  his  Imurance  Co.  (1856)  5  E.  ft  B.  870, 

own  or  his  servant's  negligence,  is  26  L.  J.  Q.  B.  102,  105.— -B.  C. 
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8IDAWAT8  rent  had  been  paid  for  the  use  of  the  particular  warehouse  in 
Todd.  which  the  nails  had  been  originally  deposited,  the  defendants,  on 
removing  them,  had  taken  upon  themselves  the  burthen  of 
answering  for  their  security,  and  were  responsible  for  the  loss 
occasioned  by  the  fire.  Evidence  was  also  adduced  on  the  part 
of  the  plaintiffs,  tending  to  shew  that  those  very  goods  had  been 
insured  by  the  defendants,  and  that  the  amount  of  the  nails  had 
been  received  from  the  insurers. 

On  the  part  of  the  defendants,  evidence  was  adduced  to 
shew  that  the  nails  which  had  been  insured  were  the  property 
of  the  defendants ;  and  it  was  contended  that,  as  wharfingers, 
the  defendants  were  not  responsible  for  any  loss  by  fire ;  it  was 
also  contended  that  since,  in  general,  a  wharfinger  was  not 
liable  in  such  case,  there  was  nothing  to  render  the  defendants 
liable  here,  since  there  had  been  no  agreement  for  keeping  the 
goods  in  any  specific  warehouse,  and  the  defendants  had  a  right 
to  keep  them  where  it  was  most  convenient  to  themselves. 

Abbott,  J.,  was  of  opinion,  that  in  point  of  law,  a  wharfinger 
was  not  responsible  for  goods  which  were  casually  burnt  upon 
the  premises,  and  said  thai  it  had  been  so  decided  in  a  case 
which  he  recollected  to  have  been  tried  before  Lord  Eenyon.  He 
[«402j  was  of  opinion,  that  the  plaintiffs  were  clearly  ^entitled  to 
recover  the  sum  received  from  the  insurers,  in  respect  of  the 
nails,  in  case  the  jury  should  be  of  opinion  that  the  defendants 
had  in  fact  insured  the  property  of  the  plaintiffs,  and  had 
received  the  value  from  the  insurers.  With  respect  to  the 
question  whether  the  defendants  had  incurred  a  special  responsi- 
bility, (which  did  not  attach  to  them  as  wharfingers,)  by 
removing  the  nails  from  the  particular  warehouse  in  which  the 
nails  had  been  deposited,  and  in  respect  of  which  rent  had  been 
charged,  he  said  that  it  might  be  subsequently  considered,  but 
that  at  present,  he  should  permit  the  plaintiff  to  take  a  verdict. 

The  jury  found  for  the  whole  of  the  demand,  subject  to  be 
reduced  to  the  amount  received  from  the  insurer,  in  case  the 
Court  should  be  of  opinion  that  it  ought  to  be  so  reduced. 
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In  the  coarse  of  the  cause  it  was  objected,  that  the  plamtiffs    Sidawatb 
were  precluded  by  their  bill  of  particulars  from  recovering  under       xopj,^ 
the  count  for  money  had  and  received.!    The  bill  of  particulars 
was  in  this  form. 

"  The  plaintiffs  seek  to  recover  the  sum  of  6482.  of  which  they 
claim  the  sum  of  86Z.  for  nails  sold  by  them  to  the  defendants, 
and  the  sum  of  5122.  for  97  bags  of  nails,  delivered  by  them  to 
the  defendants  and  not  accounted  for,  which  several  sums  of 
money  they  seek  to  recover,  under  all  or  any  of  the  counts  of 
the  declaration  which  may  be  applicable." 

Abbott,  J.,  was  of  opinion,  that  since  the  plaintiffs  referred  to  [  403  ] 
the  counts  of  the  declaration,  and  intimated  their  intention  to 
call  in  aid  such  of  them  as  might  be  necessary,  they  were  entitled 
to  avail  themselves  of  the  count  for  money  had  and  received,  to 
recover  such  monies  as  had  been  received  in  respect  of  the  sub- 
ject matter  specified  in  the  bill  of  particulars. 


Administratrix  of  PENRT  v.  BROWN.  isis. 

(2  Starkie,  403.)  ^«w80. 

A  tenant  of  a  house,  covenanting  to  keep  in  repair  the  premises  and        [  ^^  ] 
aU  erections,  huildings,  and  improrements  erected  on  the  same  during 
the  term,  and  to  yield  up  the  same  at  the  end  of  the  term,  cannot 
remoye  a  veranda  erected  during  the  term,  the  lower  part  of  which  is 
affixed  to  the  ground  by  means  of  posts. 

This  was  an  action  on  a  covenant  in  a  lease  of  a  house,  by 
which  the  defendant  covenanted  to  repair  and  keep  in  repair, 
the  premises  and  all  erections,  buildings,  and  improvements 
which  might  be  erected  thereon  during  the  term,  and  yield  up 
the  same  in  good  and  sufficient  repair,  &c. 

It  appeared  that  during  the  term,  the  defendant  had  erected  a 
veranda,  the  lower  part  of  which  was  attached  to  posts  which 
were  fixed  in  the  ground. 

Abbott,  J.,  was  of  opinion,  that  this  veranda  fell  within  the 

t  The  "  common  counts"  were  at  action  of  assumpsit,  and  sometimes, 
this  time  and  long  afterwards  thrown  as  here,  did  unexpected  service. — 
in  as  a  matter  of  course  in  every      F.  P. 

E.E. — VOL.  XX.  Z  Z 
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Pbnbt      termB  of  the  covenant,  and  that  the  defendant  could  not  remove 
Bbowk.     any  part  of  it. 

Verdict  for  the  plaintiff  for  the  value  of  the  veranda. 


K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


1818.  DELATJNEY  v.  8TEICKIAND. 

^^'^  (2  Starkie,  416--417.) 

[  ^^^  ]  Where  goods  are  ordered  by  one  member  of  a  club  for  the  benefit  of 

all,  every  member,  who  either  oonoiirs  in  the  order  or  subeeqnently 
aeeents  to  it,  is  liable,  although  the  member  who  ordered  the  goods  is 
made  the  debtor  in  the  plaintiffs  books  and  the  bill  is  sent  to  him, 
tmless  it  clearly  appear  that  the  plaintiff  meant  to  give  credit  to  that 
member  only. 

This  was  an  action  of  assompsit  for  goods  sold  and  delivered. 

It  appeared  that  the  defendant  was  one  of  the  members  of  a 
club,  called  the  "  General  Service  Club/'  the  business  of  which 
had  been  managed  by  the  defendant  and  two  other  gentlemen, 
Hall  and  Byall.  Mr.  Hall,  it  appeared,  had  ordered  at  different 
times,  plate  from  the  defendant,  for  the  use  of  the  society ;  and 
the  defendant  having  some  acquaintance  with  him,  had  credited 
him  with  the  amount  in  his  books,  and  had  made  out  a  bill  to 
him  as  debtor.  Part  of  the  plate  had  been  sent  to  a  house  in 
Arundel  Street,  where  the  club  was  held,  and  other  part  to  a 
house  in  St.  James  Street,  to  which  the  club  had  been  removed. 
It  had  been  used  by  the  members  of  the  club,  and  by  the 
defendant  amongst  the  rest. 

On  the  part  of  the  defendant,  it  was  contended,  that  the 

credit  had  been  given  to  Captain  Hall  in  the  first  instance,  and 

r  •♦i^  ]      not  to  the  members  of  the  *society  at    large,  who  were    a 

fluctuating  body ;  and  that  after  this  the  plaintiff  could  not  shift 

the  credit,  and  call  upon  the  present  defendant  for  payment. 

Abbott,  Ch.  J.,  left  it  to  the  jury  to  say,  whether  the  goods 


VOL.  XX.]  1818.    K.  B.    2  8TABKIB,  417.  707 

had  been  ordered  with  the  previous  concurrence  or  eubsequent    Delaukbt 

approbation  of  the  defendant ;  for  if  that  was  the  case,  he,  and  stbickland. 

all  who  stood  in  the  same  situation,  were  liable  to  pay  for  the 

goods ;  and  whether  the  fact,  that  Captain  Hall  had  been  entered 

as  the  debtor  in  the  plaintiff's  books,  and  that  the  bill  had  been 

made  out  in  his  name,' were  sufficient  to  convince  them  that 

credit  was  given  to  him  alone. 

The  jury  found  for  the  plaintiff.    Damages  102Z.  14«. 


STEVENS  V.  ADAMSON.  isis. 

(2  Starkie,  422—423.)  ^^ 

A  landlord  haying  giren  notioe  to  his  leasee  (under  a  covenant  in  the  [  ^^^  ] 
lease)  that  he  would  re-enter  if  the  premises  were  not  put  into  repair 
within  three  months ;  if  an  auctioneer  sell  the  lease  without  communicat- 
ing the  notice  to  the  yendeoi  the  latter  may  reoover  his  deposit  from  the 
auctioneer,  although  he  knew  the  dilapidated  state  of  the  premises  at  the 
time  of  sale. 

This  was  an  action  of  assumpsit,  brought  against  the  defend- 
ant, an  auctioneer,  to  recover  the  amount  of  a  deposit  paid  on 
the  purchase  of  certain  leasehold  premises,  which  the  defendant 
had  sold  by  auction,  and  of  which  the  plaintiff  had  become  the 
purchaser. 

The  premises,  which  consisted  partly  of  a  public-house,  and 
other  buildings,  were  at  the  time  of  the  sale  in  a  very  dilapidated 
state,  and  by  the  terms  of  the  original  lease,  the  lessor  was 
entitled  to  re-enter,  in  case  the  premises  were  not  put  into  repair 
within  the  space  of  three  months  next  after  notice  given  to  the 
lessee  to  that  effect.  Notice  to  repair  had  been  served  upon  the 
lessee  (the  vendor)  on  the  day  before  the  sale,  but  this  circum- 
stance had  not  been  communicated  to  the  present  plaintiff,  and 
he  had  afterwards  been  ejected  from  the  premises,  in  conse- 
quence of  the  breach  of  covenant. 

On  the  part  of  the  defendant,  it  was  answered,  that  the 
defendant  himself    was  not  aware  of   the  notice    when    the 

z  z  2 
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premises  were  pat  up  to  sale ;  and  that  the  plaintiff  himself  was 
adamsojt.    well  aware  at  the  time  of  the  rtdnoas  state  of  the  premises. 

Abbott,  Ch.  J.,  was  of  opinion,  that  a  person  patting  up 
[  *42S  ]  premises  for  sale  was  boond  to  *know  how  the  premises  were 
circamstanoed ;  and  whether  notice  of  re-entry  had  been  given 
by  the  landlord,  in  case  the  premises  shoold  not  be  put  into 
repair.  In  such  transactions  good  faith  was  most  essential,  and 
the  vendor,  or  his  agent,  was  boand  to  commanicate  to  the 
vendee  the  fact  of  such  notice. 

Verdict  for  ike  plaintiff . 


1818.  8NELGR0VE  v.  HXINT.t 

-P^'^^'  (2  Starkie,  424—425.) 

[  ^^  ]  The  non-joinder  of  a  joint  aaeignee  of  a  bankrupt,  in  an  addon  of 

assumpeit  brought  by  the  aasignees,  is  a  ground  of  nonsuit  upon  the 
trial,  under  a  plea  of  the  general  iaeue. 

This  was  an  action  of  assumpsit  by  two  assignees  of  a  bank- 
rupt. 

Upon  the  evidence  it  appeared  that  there  was  a  third  assignee 
living. 

It  was  objected  that  he  ought  to  have  been  joined. 

For  the  plaintiff,  it  was  contended,  that  the  objection  ooght 
[  *^2^  ]  to  have  been  taken  by  way  of  plea  *in  abatement,  and  that  it 
could  not  be  taken  upon  the  plea  of  the  general  issue ;  and  that 
whenever  plaintiffs  sued  in  a  representative  character,  whether 
as  executors  or  assignees,  the  practice  was  to  plead  the  non- 
joinder in  abatement.  It  was  contended,  that  at  all  events,  if 
no  authority  on  the  other  side  was  produced  to  shew  thai  the 
non-joinder  was  a  ground  of  nonsuit,  the  plaintiff  ought  not  to 
be  nonsuited. 

Abbott,  Ch.  J.,  enquired  whether  there  was  any  authority  to 

t  Doubtless  the  case  applies  to  Bankruptcy  Act,  1883,  s.  84  (1) : 
joint  trustees  in  bankruptcy  under     Dicey  on  Parties,  Bule  37. — ^B.  G. 
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shew  that  the  objection,  as  to  mis-joinder,  could  not  be  taken    Bnbloboyb 
upon  the  trial,  observing  that  he  did  not  recollect  any  case  where       huht. 
such  a  non-joinder  had  been  pleaded  in  abatement. 

Plaintiff  nonmited. 


NELSON  AND  Another  v.  ALDRIDGE.  isis. 

(2  Starkie,  435—438.)  Dee^7. 

A  declaration  in  assumpsit  against  an  auctioneer,  for  haying  rescinded  L  ^^  ] 
a  contract  of  sale  (wliicli  lie  had  made),  contrary  to  his  duty  as 
auctioneer,  may  be  supported  by  implication  of  law  arising  upon  the 
facts  of  the  employment  of  the  auctioneer  by  the  plaintiff,  and  his  sale 
of  the  goods,  without  proof  of  an  express  contract  on  his  part  not  to 
rescind  the  contract.  In  such  case,  it  is  incumbent  on  the  defendant  to 
establish  a  legal  excuse  for  deviating  from  the  usual  practice,  although 
the  proof  inyolve  the  proof  of  a  negative. 

This  was  an  action  of  special  assumpsit,  against  the  defendant 
as  an  auctioneer. 

The  plaintiffs  had  sent  to  the  defendant  20  horses  to  be  sold 
by  auction,  which  were  described  in  the  ^advertisement  of  sale,  [  *^s^  ] 
which  was  drawn  up  under  the  direction  of  the  plaintiffs,  as 
clever  fresh  and  active  horses  in  good  condition,  which  had 
lately  been  in  constant  employ  on  the  Essex  Boad.  The  de- 
claration contained  16  counts :  the  plaintiffs  relied  on  the  7th, 
which  alleged  that  the  defendant,  being  an  auctioneer,  for 
reasonable  hire  and  reward,  &c.  undertook  to  perform  his  duty 
as  such  auctioneer  in  the  sale,  &c.  of  the  plaintiffs'  cattle,  and 
if  he  sold  any  of  them  not  to  receive  the  cattle  back,  nor  to 
rescind  the  contract. 

It  appeared  that,  by  the  condition  of  sale,  every  purchaser 
was  bound,  when  any  article  was  knocked  down  to  him,  to  pay 
five  shillings  in  the  pound,  in  part  payment,  and  that  it  was  to 
be  taken  away  within  one  day  at  the  expense  of  the  buyer. 

One  GuUen  had  become  the  purchaser  of  one  of  these  horses 
at  the  sum  of  67  guineas,  but  he  paid  no  deposit,  and  afterwards 
took  away  the  horse  without  paying  for  it ;  and  upon  his  after- 
wards making  complaint  to  the  defendant,  that  the  horse  did 
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NsLsoir     not  answer  the  description  in  the  advertisement,  the  defendant 
aldbi'doe.   took  him  back. 

On  the  part  of  the  defendant,  it  was  contended,  that  the 
plaintifib  were  not  entitled  to  recover  on  the  7  th  count,  apon 
which  they  relied,  since  no  express  contract  had  been  proved ; 
and  that  although  the  law  implied  a  general  engagement  on  the 
part  of  an  auctioneer  or  other  person  to  do  his  duty,  it  wonld 
not  imply  a  contract  to  do  or  omit  a  particular  thing,  such  as 
[M87]  was  alleged  in  this  count;  and  *the  case  of  Witherington  v. 
Bucklandt  Gas.  T.  Hardwicke,  809,  was  cited ;  but — 

Bbst,  J.,  was  of  opinion,  that  there  was  evidence  to  support 
this  count.  It  was  the  duty  of  the  auctioneer  to  sell  and  not  to 
rescind,  to  do,  not  to  undo ;  and  the  law  would  imply  a  contract 
on  his  part  to  discharge  his  duty. 

It  was  afterwards  proposed,  on  the  part  of  the  defendant,  to 
go  into  evidence  to  shew  that  the  horse  in  question,  when  put  in 
harness,  would  not  draw. 

Bbst,  J.,  intimated  that  it  was  incumbent  on  them  to  go 
further,  and  negative  the  representation  of  the  plaintifb,  that 
the  horse  was  clever,  fresh,  and  active,  &c.,  and  had  lately  been 
employed  to  draw  upon  the  Essex  Boad. 

Oumeyf  for  the  defendant,  contended  that  it  was  incumbent 
on  the  plaintiffs  to  prove  the  afi&rmative  of  this  proposition; 
but— 

Bbst,  J.,  was  of  opinion,  that  since  the  defendant  had 
deviated  from  the  usual  course  of  his  duty,  in  taking  upon 
himself  to  rescind  the  contract,  it  was  clearly  incumbent  upon 
him  to  shew  that  he  was  warranted  in  so  doing. 

[  488  ]  Such  proof  not  being  given,  the 

PlainHffs  had  a  verdict  far  75  guineas. 
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SCOTT  V.  SCOTT  and  Others.  isia. 

(2  Starkie,  438—440.)  J>eeA%, 

The*  owner  of  a  barge  upon  the  Thames  lends  it  to  another,  who        t  **®  J 
navigates  it  with  his  own  men,  who  are  guilty  of  negligence,  in 
oonsequenoe  of  which  mischief  is  done,  {semhle)  the  owner  is  not  liable. 

This  was  an  action  on  the  case  against  the  defendants,  for 
haying  so  negligently  navigated  their  barge  on  the  river  Thames, 
that  it  ran  fool  of  and  destroyed  a  skiff  of  the  plaintiff. 

One  ground  of  defence  was,  that  the  barge  was  not,  at  the 
time  of  the|accident,  in  the  possession  and  under  the  manage- 
ment and  guidance  of  the  defendants,  and  it  was  proved  that, 
several  days  before  the  accident,  the  defendants  had  lent  their 
barge  to  Thomas,  who  was  called  as  a  witness,  and  that  the 
barge,  at  the  time  of  the  accident,  was  in  his  possession,  and 
navigated  by  his  servants.  Under  these  circumstances  it  was 
contended,  that  the  defendants  were  no  more  responsible  for  the 
mischief  which  had  ensued  whilst  the  barge  was  under  manage- 
ment and  guidance  of  Thomas,  than  the  owner  of  a  wheelbarrow 
would  be  if  he  lent  it  to  another,  who  broke  a  person's  legs 
with  it. 

On  the  part  of  the  plaintiff,  a  distinction  was  attempted  to 
be  made  between  the  case  of  a  ship  or  barge  and  other  cases, 
since  it  was  necessary  *that  the  vessel  should  bear  the  name  of  [  *489  j 
the  owner,  and  it  was  a  matter  of  public  convenience  and  policy, 
that  the  apparent  owner  should  be  responsible  for  any  mischief 
occasioned  by  negligence  in  the  conduct  of  his  vessel.  The  case 
of  Fletcher  and  others  v.  Braddick  and  others,!  was  cited,  where 
it  was  held,  that  where  a  ship  was  chartered  to  the  commissioners 
of  the  navy  as  an  armed  ship,  and  an  injury  was  done  to  another 
vessel  by  the  misconduct  of  the  persons  on  board  the  former, 
whilst  a  commander  of  the  navy  and  king's  pilot  were  on  board, 
an  action  was  still  sustainable  against  the  owners  of  the  chartered 
ship,  although  she  was  under  the  actual  dominion  and  guidance 
of  a  captain  put  on  board  by  government. 

t  9  E.  E.  633  (2  Bos.  &  P.  (N.  B.)  182). 
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800TT       Best,  J. : 

^oorr,  jn  that  case,  the  vessel  was  still  in  the  employment  of  the 

original  owners,  was  navigated  by  their  men,  and  was  earning 
money  tor  them.  If  you  lent  your  carriage  to  me,  and  an 
accident  happened  whilst  it  was  under  the  management  of  my 
servants,  could  an  action  be  maintained  against  you?  Sinoe» 
however,  a  distinction  has  been  suggested,  which  is  peculiar  to 
the  case  of  a  ship,  although  it  appears  to  me  that  the  action 
cannot  be  maintained,  yet,  in  order  to  save  expense  to  the 
parties,  it  may  be  better  to  go  into  the  other  points  of  the  case. 

Evidence  was  then  gone  into,  to  shew  that  the  plaintifiTs  skiff 
[  *^^o  ]      had  been  improperly  moored,  and  *that  the  accident  was  attribute 
able  to  that  circumstance. 


1M8-  WHITFIELD  V.  BRANDWOOD. 

WImm     111 

_L  •  (2  Starkie,  440-4420 

'-        -*  A  landlord,  where  the  tenant  covenantB  to  pay  taxes  exoept  land-tax, 

IB  bound  to  pay  the  land-tax  in  proportion  to  the  quantom  of  rent  only. 

Tms  was  an  action  of  trespass,  for  breaking  and  entering  the 
plaintifiTs  house,  and  taking  his  goods,  &c. 

The  plaintiff  was  a  tenant  under  the  defendant  of  the  house 
in  question,  and  the  latter  had  distrained  for  rent.  The  plaintiff 
had  previously  tendered  him  the  amount  of  the  rent,  deducting 
Is.  for  property-tax,  and  for  the  land-tax  at  the  rate  of  91.  6<.  8d. 
per  annum.  The  action  was  brought  in  order  to  ascertain 
whether  the  plaintiff,  under  the  construction  of  a  lease  from  the 
defendant  and  two  others,  was  entitled  to  deduct  the  whole  of 
the  land-tax  payable  in  respect  of  the  premises,  or  upon  the 
amount  of  the  reserved  rent  only. 

The  lease  of  the  premises  had  been  granted  to  the  defendant 
for  the  term  of  50  years,  in  consideration  of  a  premium  of  850Z., 
at  the  yearly  rent  of  51.  Is.  6d.  payable  quarterly,  and  without 
any  deduction  or  abatement  for  or  by  reason  of  any  rates,  taxes. 
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or  assessments,  imposed  or  to  be  imposed  by  any  Act  or  Acts  of  whitfibld 

Parliament,  except  the  *land-tax  and  property-tax.    The  land-  bbaio)- 

tax,  upon  which  alone  the  question  arose,  amounted  to  82. 6«.  8d.  wood. 
per  annum. 


[•441] 


Marryattf  for  the  defendant,  contended  that  the  plaintiff  the 
lessee  was  entitled  to  deduct  for  no  more  than  the  quantum  of 
rent  paid.    *    *    * 

Scarlettf  for  the  plaintiff,  contended  that  the  defendant  in 
the  present  instance  was  liable  on  *the  covenant  to  pay  the  land-  [  *442  ] 
tax.  The  Legislature,  in  imposing  the  property-tax,  directed 
that  the  tax  should  be  paid  by  the  landlord,  but  the  Land-tax  Act 
left  the  payment  of  it  to  be  the  subject  of  mutual  convention 
between  the  parties ;  the  land-tax  was  not  a  tax  which  in  general 
increased,  and  the  whole  depended  on  the  meaning  of  the 
parties. 

Abbott,  Gh.  3. : 

At  present  I  am  of  opinion  that  the  plaintiff  is  not  entitled  to 
deduct  for  more  than  the  amount  of  his  rent ;  but  I  shall  give 
the  plaintiff  leave  to  move  the  point. 

The  plaintiff  was  nonsuited. 
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1818.  THOMAS  V.  CLARKE  and  TODD. 

^^'^^-  (2  Starkie,  450—453.) 

L  *^^  3  In  an  action  for  not  supplying  a  cargo    nnder  a  charter-pazty, 

according  to  the  terms  of  whidi  different  articles  of  freight  are  to  be 
paid  for  at  different  rates  hj  weight,  and  the  freighter  is  at  liberty  to 
supply  which  articles  he  pleases ;  an  average  value  of  freight,  calculated 
upon  the  various  rates  of  freight  in  the  proportion  of  different  articles 
usually  carried  on  such  a  voyage,  is  the  proper  measure  of  damagee. 

If  a  partner  who  executes  a  charter-party  by  the  terms  of  the 
instrument,  in  the  commencement  of  it,  professes  to  contract  for  himself 
and  his  partner  A.,  A.  will  be  bound  although  all  the  stipulations  and 
obligations  in  the  remaining  part  of  instrument  are  made  in  the  nam.e  of 
the  said  freighter. 

In  an  action  by  the  owner  against  the  freighter  of  a  chartered  ship 
for  not  supplying  a  cargo  according  to  the  terms  of  the  charter-party, 
the  freighter  cannot  insist  upon  limiting  the  amount  by  the  statement 
in  the  charter-party  as  to  the  ship's  burden.f 

This  was  an  action  on  a  charter-party,  whereby  the  plaintiff, 
the  owner  of  the  ship  Fame^  128  tons  burthen,  chartered  her  to 
the  defendants,  on  a  voyage  to  Bio  Janeiro  and  back  to  Liver- 
pool. By  the  charter-party  the  defendants  stipulated  to  famish 
a  full  cargo  of  lading  for  the  return  voyage  at  Bio  Janeiro,  and 
one  of  the  breaches  in  the  declaration,  the  only  one  on  which 
any  question  was  made,  was  that  the  defendants  had  not 
procured  a  cargo  at  Bio  Janeiro. 

A  great  many  articles  were  specified  in  the  charter-party ; 
such  as  coffee,  cotton,  sugars,  <bc.,  of  which  the  cargo  might 
consist ;  and  the  defendant  contracted  to  pay  for  the  freight  of 
each  of  these  articles  separately  by  weight,  for  coffee  at  12«  6(L 
per  cwt.  &c. 

The  defendants  had  not  supplied  any  lading  at  Bio  Janeiro, 
and  the  ship  returned  without  any;  and  one  question  in  the 
cause  was,  how  the  damages  were  to  be  estimated?  It  was 
suggested  on  the  part  of  the  defendants,  that  the  defendants  were 
not  liable  for  more  than  the  amount  of  the  freight,  supposing  the 
vessel  to  have  been  laden  with  one  of  the  articles  specified,  which 

t  But   where    the    covenant   to  which  the  ship-owner  is  bound  to 

supply  a  full  cargo  is  followed  by  the  accept :  Morris  v.  LetfiBon  (1876)  1 

words  •*  say  about  1,000  tons,"  this  C.  P.  D.  155,  45  L.  J.  0.  P.  409.— 

fumishes  a  measure  of  the  quantity  B.  0. 
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would  have  yielded  the  lowest  amount  of  freight.    Evidence  was      Thomas 
given  of  the  amount  of  freight,  calculated  on  the  supposition      cl^kb. 
that  one-third  of  the  cargo  ^consisted  of  coffee,  another  third  of 
cotton,  and  another  third  of  sugar.     Supposing  the  whole  cargo      *•        ^ 
to  have  consisted  of  coffee,  or  of  cotton,  the  amount  would  have 
been  higher  than  the  average  taken ;  but  if  had  consisted  of 
sugar  only,  the  amount  would  have  been  less  than  this  average. 
Evidence  was  also  given  of  what  the  vessel  had  actually  earned 
on  former  and  similar  voyages,  which  exceeded  the  demand 
which  the  plaintiff  made  for  dead  freight,  according  to  the 
estimate  taken  in  the  present  instance. 

Abbott,  Gh.  J.,  intimated  that  the  proper  course  would  be  to 
estimate  the  freight  by  means  of  an  average,  so  as  to  take 
neither  the  greatest  possible  freight  nor  the  least ;  and  that  he 
should  inform  the  jury,  that  such  an  average  was  the  proper 
measure  of  damages. 

Marryattf  on  the  part  of  the  defendant  Todd,  submitted  that 
by  the  terms  of  the  charter-party,  the  defendant  Clarke  had 
contracted  for  himself  only,  and  that  the  defendant  Todd  was  not 
bound  by  the  charter-party.  In  the  commencement  of  the 
charter-party,  the  defendant  Clarke  proposed  to  contract  for 
himself  and  his  partner  Todd,  but  throughout  the  remainder  of 
the  instrument  the  said  freighter  only  was  mentioned,  and  the 
obligation  at  the  conclusion  of  the  charter-party  was  in  the  name 
of  the  said  freighter,  without  introducing  the  name  of  Todd ; 
but— 

Abbott,  Gh.  J.,  was  of  opinion  that  the  words  in  th%  beginning  [  462  ] 
of  the  instrument,  for  himself  and  his  partner,  ran  through  the 
whole  of  the  instrument.  If  it  had  not  been  intended  that  Todd 
the  partner,  should  be  bound,  and  that  Clarke  alone  should 
have  been  responsible,  there  would  have  been  no  reason  for 
introducing  the  name  of  Todd,  the  partner,  at  all. 

Marryatt  afterwards  contended,  that  a  considerable  deduc- 
tion ought  to  be  made  from  the  calculated  amount  of  the  dead 


716 


1818.    K.  B.    2  STABEIE,  452—458. 


rB.R. 


Thomas 

V. 

Clasks. 


freight,  on  acconnt  of  the  misdescription  of  the  burthen  of  the 
vessel  in  the  charter-party.  She  was  there  described  as  of  128 
tons  burthen,  without  any  intimation  that  this  was  the  mere 
registry  burthen;  whereas  it  appeared  in  evidence,  that  she 
could  carry  195  tons ;  and  the  calculation  was  made  upon  the 
supposition  that  she  took  180  tons  exclusive  of  15  tons  of  fnstick^ 
which  had  been  stipulated  for  in  the  charter-party ;  but — 

Abbott,  Gh.  J.,  intimated  his  opinion,  that  unless  the  mis- 
representation had  been  fraudulent  the  freighter  was  not  entitled 
to  insist  upon  the  specific  burthen  mentioned  in  the  charter- 
party.  It  was  well  known  that  the  actual  burthen  of  which  a 
ship  was  capable  generally  exceeded  that  at  which  she  was 
registered.  If  the  misdescription  had  been  the  other  way,  the 
defendants  would  have  had  the  benefit  of  it. 


[468] 


The  plaintiff  had  a  verdict  for  a  9um  agreed  upon. 


1819. 

At  WeH- 

minder, 

[167] 


K.    B.    (AT    NISI    PEIUS)    HILARY    TERM. 
AT  THE   SITTINGS  AFTER  HILARY  TERM. 


WARNE  V.  CHADWELL.t 

(2  Starkie»  467—458.) 

In  an  action  where  malice  ib  material,  if  words  not  on  the  record  aze 
giyen  in  evidence  in  order  to  prore  malice,  the  defendant  maj  proye  the 
truth  of  such  worda. 

This  was  an  action  on  the  case  for  words  spoken  of  the 
plaintiff  in  his  trade  of  a  maker  of  instruments  for  drawing  beer. 

The  words  were ;  **  He  is  a  bankrupt,  and  cannot  pay  S«.  in 
the  pound,  he  is  not  fit  to  be  trusted." 

For  the  purpose  of  showing  a  malicious  intention  on  the  part 
of  the  defendant,  the  plaintiff  proved  that  the  defendant  on 
another  occasion  had   said  that  the    plaintiff  had  called  his 

t  This  case  cannot  be  right   as  applicable  on  a  question  of  rebutting 

reported,  for  the  plaintiff  in  an  action  the  defence  of  privilege,  or  in  other 

for  defamation  is  never  called  on  to  kinds  of  actions,  where  malice  is  a 

prove  malioe  as  a  fact  in  the  first  material  fact. — F.  P. 
instance.    But  the  ruling  may  be 
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creditors  together,  and  had  offered  them  a  composition  of  5«.  in      wabnb 
the  pound.  Chadwsll. 

On  the  part  of  the  defendant  proof  was  offered  of  the  truth 
of  the  latter  words,  which  the  defendant  *had  had  no  opportunity      [  *^^s  ] 
of  justifying,  since  they  were  not  upon  the  record,  and 

Abbott,  Ch.  J.,  was  of   opinion  that    such    evidence    was 
admissible,  and  it  was  given  accordingly. 

The  plaintiff  afterwards  had  a  verdict,  damages  2002. 


STEEL  V.  PRICKETT  and  Others.  i819. 

(2  Starkie,  463—472.)  -^W^2. 

The  presiiinption  is,  that  the  waste  land  whioh  adjoins  to  a  road,        [  ^^^  ] 
belongs  to  the  owner  of  the  adjoining  freehold,  and  not  to  the  lord  of  the 
manor. 

Reputation  alone  is  admissible  evidence  to  prove  the  existence  of 
a  manor  without  any  proof  of  the  actual  exercise  of  any  manorial  right. 

Tms  was  an  action  of  trespass  against  the  defendant  Prickett 
and  two  others,  for  breaking  and  entering  the  close  of  the 
plaintiff  holden  by  him  of  Dame  Jane  Wilson,  lady  of  the  manor 
of  Hampstead,  by  copy  of  court  roll. 

The  question  raised  by  the  pleadings  was  whether  the  locus  in 
quo  belonged  to  the  Dean  and  Chapter  of  the  Collegiate  Church 
of  St.  Peter,  Westminster,  as  parcel  of  their  manor  of  Hamp- 
stead, in  the  county  of  Middlesex. 

The  locus  in  quo  was  a  small  piece  of  land  which  adjoined  to 
the  high  road  leading  from  ^Hampstead  to  London,  which  had  [  *464  ] 
been  inclosed  by  the  plaintiff,  who  was  tenant  to  Lady  Smith, 
who  was  lady  of  the  manor  of  Hampstead,  and  it  was  contended 
on  his  part,  that  the  locus  in  quo  belonged  to  Lady  Smith  in 
right  of  her  manor,  as  being  part  of  the  wastes  of  that  manor. 
On  the  other  hand,  the  defendant,  who  was  tenant  to  the  Dean 
and  Chapter  of  Westminister,  insisted, 

1.  That  the  locus  in  quo  was  the  property  of  the  Dean  and 
Chapter  of  Westminster,  because  it  adjoined  to  the  freehold  lands 
of  the  Dean  and  Chapter ;  whence  presumption  arose,  that  the 


718  1819.    E.  B.    2  STABEIE,  464—465.  [b.b. 

8TKBL       waste  and  Boil  to  the  centre  of  the  road  also  belonged  to  them ; 

Pbiokrt.    and 

2.  It  was  contended  that  the  Dean  and  Chapter  were  seised  in 
fee  of  the  estate  and  manor  of  Belsise,  and  entitled  to  the  locu^ 
in  quo  as  parcel  of  that  manor. 

On  the  part  of  the  plaintiff  evidence  was  aduced  to  shew, 
that  the  lords  of  the  manor  of  Hampstead  had«  from  time 
immemorial,  exercised  the  right  of  granting  out  parcels  of  the 
waste  lands  within  the  manor  with  the  consent  of  the  copy- 
holders. Thirteen  instances  were  adduced  of  grants  of  this 
nature,  the  first  of  which  was  made  in  the  year  1694,  and  the 
two  last  in  the  year  1817.  In  some  instances  the  portions  of 
land  so  granted  out,  were  situated  between  the  road  and  the  copy- 
[  *466  ]  hold  lands  adjoining,  in  others  between  the  road  *and  freehold 
lands.  An  entry  in  Doomsday  Book  was  proved  from  which  it 
appeared  that  the  manor  of  Hampstead  then  existed,  but  no 
mention  was  made  of  the  manor  of  Belsise;  also  a  grant  by 
King  Henry  YIII.  of  the  manor  of  Hampstead  &c.  with  a 
special  reservation  of  Belsise  and  its  appurtenances,  in  which  it 
was  described  as  a  messuage  and  not  as  a  manor,  to  Thomas 
Bishop  of  Westminster.  Another  grant  of  the  manor  of  Hamp- 
stead, 4  Edw.  YI.  by  which  King  Edw.  YI.  granted  the  same 
manor  with  several  others,  to  Thomas  Wrothe,  from  whom 
Lady  Wilson  derived  her  title. 

The  defendants  relied  principally  upon  the  presumption,  that 
the  waste  belonged  to  the  Dean  and  Chapter  of  Westminster 
as  owners  of  the  adjoining  freehold ;  but  insisted  also,  that  the 
locuB  in  quo  was  parcel  of  the  manor  of  Belsise,  and  offered, 
first,  a  copy  of  a  document  in  the  Augmentation  Office,  by 
which  the  King's  receiver  acknowledged  the  receipt  of  rent  in 
respect  of  the  farm  of  the  manor  of  Belsise,  in  the  thirty-second 
year  of  Hen.  YIII.  Also  a  grant  by  Hen.  YIH.  in  the  year 
1642  (the  abbey  of  Westminster  being  then  dissolved)  of  the 
manors  of  Eveny,  Belsise,  Knightsbridge,  Hobforth,  and  Cow- 
house, situate  and  being  in  Hendon  and  Hampstead,  to  the 
Dean  and  Chapter  of  Westminster.    Also  a  grant  of  the  4th 
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of  Ph.  and  Mary  of  the  same  manors  to  the  restored  abbot  and       Stebl 
convent   of  Westminster,  and  also   another  grant  by  Queen    pbickbtt 
Elizabeth  (1666)  of  the  same  manor  *to  the  Dean  and  Chapter      [  *466  ] 
of  Westminster,  ^ho   had  remained  in  possession  ever  since. 
Evidence  having  been  offered  by  the  defendant  of  reputation, 
that  Belsise  was  a  manor ;  and  as  to  the  extent  of  the  manor, 

Scarlett,  for  the  plaintiff,  objected  to  it  on  the  ground  that 
mere  reputation  was  in  itself  inadmissible,  to  shew  that  Belsise 
was  a  manor  independently  of  some  exercise  of  manorial  rights, 
as  an  old  lease  may  be  evidence  coupled  with  evidence  of  pay- 
ment of  rents,  but  that  unless  some  act  were  proved,  such  as 
perambulation,  mere  reputation  was  inadmissible,  and  it  could 
not  be  assumed  that  Belsise  was  a  manor  for  the  purpose  of 
letting  in  evidence  of  reputation. 

Abbott,  Gh.  J.,  intimated  his  opinion  that  reputation  alone 
was  admissible  evidence  to  prove  the  existence  of  a  manor,  a 
great  number  of  manors  rested  upon  no  other  evidence  than  re- 
putation ;  at  all  events,  the  evidence  offered  was  admissible  in 
this  case,  since  it  went  to  shew  that  the  manor  of  Hampstead 
did  not  extend  to  the  waste  in  question. 

Evidence  of  reputation  was  then  admitted,  and  the  defendant 
also  proved,  that  many  inclosures  of  portions  of  the  waste,  ad- 
joining the  road  had  taken  place  within  the  last  thirty  years, 
which  the  lady  of  the  manor  of  Hampstead  had  not  disputed, 
except  in  one  or  two  instances,  where  it  appeared  *that  rails  [*467] 
which  had  been  erected  had  been  broken  down  by  her  orders, 
but  it  appeared  that  these  had  been  replaced,  and  that  no 
actions  had  ever  been  brought  for  such  encroachments.  It  also 
appeared,  that  the  tenants  of  the  manor  of  Hampstead  had  been 
prevented  from  getting  gravel  upon  the  locus  in  quo, 

Scarlett,  for  the  plaintiff,  insisted  in  his  address  to  the  jury, 
that  no  sufficient  evidence  had  been  adduced  to  prove  that  Bel- 
sise was  a  manor,  it  had  not  been  mentioned  as  such  in  Dooms- 
day, and  had  been  specially  reserved  out  of  the  grant  of  Hen. 
Yin.  of  the  manor  of  Hampstead  to  the  Bishop  of  Westminster, 
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Btbsl  ftnd  in  the  reservation  had  not  been  described  as  a  manor,  and 
PinnsR.  although  it  had  in  subsequent  grants  been  described  as  a  manor, 
yet,  so  had  several  others  which  were  not  manors,  and  there  was 
not  the  slightest  vestige  of  the  exercise  of  any  manorial  ri^t 
whatsoever.  At  all  events,  the  right  to  the  waste  lands  must 
depend  upon  usage  and  custom ;  where  indosures  are  ancient 
and  roads  are  of  modem  date,  it  might  be  admitted,  that  a  pre- 
sumption arose  that  the  road  had  been  made  over  the  land  of 
the  adjoining  proprietor,  but  where  the  road,  as  in  this  case, 
was  ancient,  such  a  presumption  was  destroyed.  The  road  from 
London  to  Hampstead  must  have  been  of  very  high  antiquity, 
and  probably  formed  out  of  the  wastes  of  the  manor  of  Hamp- 
stead. It  appeared  from  Doomsday  Book,  which,  according  to 
[  *468  ]  tradition,  had  been  commenced  in  the  time  *of  King  Alfred,  t  and 
completed  under  William  the  Conqueror,  that  the  manor  of 
Hampstead  had  been  part  of  the  possessions  of  the  abbot  of 
Westminster :  he,  as  lord  of  the  manor,  might  have  granted  out 
portions  of  it  to  others,  but  there  was  no  mention  in  Doomsday 
of  any  freehold  lands  within  the  manor  of  Hampstead,  nor  of 
the  manor  of  Belsise,  which  afforded  a  strong  presumption  that 
the  road  existed  and  was  part  of  the  manor  of  Hampstead.  The 
etymology  of  the  word  Belsise,  which  was  probably  derived  from 
the  French  words  signifying  beautiful  seat  or  residence,  af- 
forded strong  proof  that  it  originated  since  the  Conquest,  and 
rendered  it  probable  that  the  manor  was  of  later  date  than  the 
road,  and  if  the  road  did  exist  before  the  manor  of  Belsise,  it 
must  have  been  carried  over  the  waste  of  the  manor  of  Hamp- 
stead. 

Abbott,  Ch.  J.,  in  the  course  of  summing  up  to  the  jury  ob- 
served : 

The  question  is  whether  the  small  piece  of  land  in  dispute 
is  the  soil  and  freehold  of  the  Dean  and  Chapter  of  West- 
minster. The  adjoining  land  is  beyond  all  doubt  the  property 
of  the  Dean  and  Chapter.  In  some  of  the  more  ancient  books 
of  law,  a  difference  of  opinion  appears  to  have  existed  as  to 
the  right  to  the  waste  lands  adjoining  to  public  highways ;  but 

t  It  is  Hardly  needful  to  remind  foundation  for  anj  such  tradition  ia 
the  learned  reader  that  no  hiatorical     known. — ^F.  P. 
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as  far  as  my  own  experience  goes,  and  I  have  heard  the  opinions  Stml 
of  many  learned  Judges  upon  the  subject,  it  has  uniformly  been  Peickbtt, 
laid  down,  that  land  under  such  circumstances  is  presumed  in 
the  first  instance  to  belong  to  the  owner  of  the  adjoining  *land  [  **fi^  1 
and  not  to  the  lord  of  the  manor,  but  a  presumption  prevails 
only  so  long  as  proof  to  the  contrary  is  wanting,  and  the  ques- 
tion is  whether  the  plaintiff  has  in  the  present  instance  rebutted 
this  presumption  to  your  satisfaction.  In  remote  and  ancient 
times,  when  roads  were  frequently  made  through  uninclosed 
lands,  and  when  the  same  labour  and  expense  was  not  employed 
upon  roads,  and  they  were  not  formed  with  that  exactness  which 
the  exigencies  of  society  now  require,  it  was  part  of  the  law, 
that  the  public,  where  the  road  was  out  of  repair,  might  pass 
along  the  land  by  the  side  of  the  road.  This  right  on  the  part 
of  the  public  was  attended  with  this  consequence,  that  although 
the  parishioners  were  bound  to  the  repair  of  the  road,  yet,  if  an 
owner  excluded  the  public  from  using  the  adjoining  land,  he 
cast  upon  himself  the  onus  of  repairing  the  road.  If  the  same 
person  was  the  owner  of  the  land  on  both  sides,  and  inclosed 
both  sides,  he  was  bound  to  repair  the  whole  of  the  road ;  if  he 
inclosed  on  one  side  only,  the  other  being  left  open,  he  was 
bound  to  repair  to  the  middle  of  the  road,  and  where  there  was  an 
ancient  inclosure  on  one  side,  and  the  owner  of  lands  inclosed 
on  the  other,  he  was  bound  to  repair  the  whole.  Hence  it 
followed  as  a  natural  consequence,  that  when  a  person  inclosed 
his  land  from  the  road,  he  did  not  ijaake  his  fence  close  to  the 
road,  but  left  an  open  space  at  the  side  of  the  road  to  be  used 
by  the  public  when  occasion  required.  This  appears  to  be  the 
most  natural  and  satisfactory  mode  of  explaining  *the  frequency  [  •470  J 
of  wastes  left  at  the  sides  of  roads :  the  object  was  to  leave  a 
suflSciency  of  land  for  passage  by  the  side  of  a  road,  when  it 
was  out  of  repair,  is  the  general  presumption  of  law,  but  this 
presumption  is  capable  of  being  rebutted,  and  here  the  plaintiff 
undertakes  to  rebut  it:  he  says  that  Lady  Wilson  is  lady  of 
the  manor  of  Hampstead,  and  that,  she,  as  lady  of  the  manor, 
is  empowered  by  immemorial  custom  within  the  manor,  to  grant 
out  waste  lands  with  the  consent  of  the  copyholders  of  the 
manor.    This  cannot  be  done  without  a  special  immemorial 

R.R. — ^VOL.  XX.  8  A 
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stsrl       custom  to  warrant  it,  since  a  copyhold  tenure  cannot  have  been 
Pbickbtt.    created  within  time  of  memory.     His  Lordship  then  commented 
on  the  evidence  supplied  by  the  different  grants  of  waste  under 
I  the  manor  of  Hampstead,  observing  that,  out  of  the  ten  grants 

which  had  been  proved,  some  of  which  were  of  pieces  of  land 
between  the  road  and  copyhold  land,  and  others  (three  in  num- 
ber) of  parcels  of  land  between  the  road  and  freehold  lands,  the 
latter  were  the  only  ones  which  were  material  for  consideration, 
since,  as  to  the  wastes  between  the  road  and  the  copyhold  lands  of 
the  manor  of  Hampstead,  no  doubt  could  arise  as  to  the  right, 
and  it  was  only  in  respect  of  the  parcels  between  the  road  and 
the  freehold  lands  that  the  presumption  applied.  His  Lordship 
then  added — This  is  the  evidence  adduced  by  the  plaintiff,  in 
order  to  shew  that  the  usual  presumption  ought  not  to  prevail 
in  this  case.  The  defendant  in  answer  to  this  case  asserts 
r  ^71  ]  1.  That  the  presumption  is  in  his  favour,  which  arises  from 

the  contiguity  of  the  waste  to  the  freehold  estate,  and 

2.  That  Belsise  is  a  manor,  and  that  the  locvs  in  quo  is  parcel 
of  that  manor. 

After  commenting  on  all  the  evidence  which  had  been  adduced 
on  both  sides ;  his  Lordship  observed  strongly  upon  the  evidence 
of  thirteen  inclosures  having  been  made  of  parts  of  the  waste 
adjoining  to  the  Belsise  estate,  without  any  permission  given  by 
the  lady  of  the  manor.  It  was  true,  that  in  some  instanceti 
interruptions  by  her  had  been  proved,  but  the  occupiers  had 
afterwards  replaced  the  fences,  and  no  action  had  been  brought ; 
if  the  lady  of  the  manor  had  intended  to  resist  what  she  con- 
sidered to  be  encroachments  on  her  rights,  she  should  have 
brought  an  action.  It  had  been  contended,  that  the  lady  of  the 
manor  had  a  general  title  to  all  the  wastes  within  the  manor, 
but  she  had  not  in  any  one  of  these  instances  of  inclosure 
asserted  her  general  right,  and  it  was  for  her  to  do  so  rather 
than  for  individuals,  whose  interest  was  so  minute.  The  evi- 
dence to  prove  that  Belsise  was  a  manor  was  but  slight :  it  had 
been  called  a  manor  in  some  of  the  grants  which  had  been  read. 
but  so  also  had  Cowhouses  and  Hobforth,  although  the  two 
latter  never  had  been  manors.  If  Belsise  had  been  a  manor, 
at  some  time  courts  must  have  been  held  for  that  manor,  but 
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there  was  no  evidence  that  any  court  had  ever  been  held ;  and       Smel 
therefore  it  was  not  improbable,  that  *the  term  manor  had  not    pbiokett. 
been  applied  to  Belsise  in  those  documents  in  its  proper  and      f  *47a  ] 
legal  sense.    In  the  grant  of  Hen.  YIII.  it  had  been  specially 
reserved  under  the  description  of  a  messuage  only,  and  not  of 
a  manor.    If,  however,  the  jury  should  be  of  opinion  upon  this 
evidence,  that  Belsise  was  a  manor,  they  were  to  find  for  the 
defendant,  but  if  they  were  of  opinion  that  Belsise  was  not  a 
manor,  the  material  question  for  their  consideration  would  be, 
whether  the  plaintiff  had  given  such  evidence,  as  in  their  minds 
rebutted  the  usual  presumption  of  law,  that  the  waste  belonged 
to  the  owner  of  the  adjoining  freehold. 

Verdict  for  the  defendants. 


EEX  V.  BEOOKE.  i8i9. 

(2  Starkie,  472—473.)  _^ 

r  472  1 
A  witness  haying  been  called  into  the  box  and  sworn  in  the  course  of        '-        -* 

a  prosecution  for^a  misdemeanor,  produces  a  doctunent,  but  is  not 

examined.    The  defendant  is  entitled  to  cross-examine. 

This  was  an  indictment  for  perjury. 

The  attorney  for  the  prosecution  was  called  and  sworn,  and 
produced  a  copy  of  a  declaration  in  an  *action,  brought  by  the      [  •iTS  ] 
defendant  against  the  prosecutor,  but  he  was  not  asked  any 
question  on  the  part  of  the  prosecution. 

Scarlett,  for  the  defendant,  insisted  upon  his  right  to  cross- 
examine  him  as  a  witness  called  for  the  plaintiff;  and  this 
being  objected  to  on  the  part  of  the  prosecution, 

Abbott,  Gh.  J.  was  of  opinion,  that  in  strictness  the  defen- 
dant was  entitled  to  cross-examine,  and  he  was  cross-examined 
accordingly. 

The  defendant    was    afterwards    acquitted  upon  the 
merits  of  his  case, 

3  ▲  S 
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i8ia  DOE  ON  THB  Demise  of  the  Drapers'  Company  v. 

MG^kaU.  WILSON. 

t  *^^  ^  (2  Starkie.  477—478.) 

After  the  pUdntifF,  in  ejectment,  has  proyed  his  title  to  a  verdict,  the 
Court  will  not  try  the  question  of  the  precise  extent  of  the  plaintiif  s 
claim  as  defined  by  particular  metes  and  bounds. 

This  was  an  action  of  ejectment  brought  on  a  demise  by  the 
Drapers'  Company. 

It  was  admitted  on  the  part  of  the  defendant  that  the  plaintiff 
was  entitled  to  recover  the  ground  floor,  and  also  the  first  and 
second  floors  of  the  house,  in  respect  of  which  the  ejectment 
was  brought ;  but  it  was  contended  that  he  was  not  entitled  to 
the  upper  part  of  the  houge,  and  evidence  was  offered  in  proof  of 
this;  but 

Abbott,  Gh.  J.  said,  that  in  an  action  of  ejectment,  where  it 

was  admitted  that  the  plaiutiff  was  entitled  to  recover  a  part  of 

that  which  he  claimed,  a  question  of  boundary  could  not  be 

tried.    The  generality  of  the  description  of  the  premises  in  an 

[  *478  J      action  of  ejectment  precluded  an  inquiry  ^as  to  the  precise 

quantity  which  the  party  was  entitled  to  recover.    If  he  took  too 

much  on  the  execution  of  the  writ  of  possession,  the  defendant 

might  bring  an  action  of  trespass,  in  which  the  premises  might 

be  set  out  by  metes  and  bounds ;  the  action  of  ejectment  decided 

nothing  as  to  the  quantumA 

Verdict  for  the  plaintiff. 

t  It  is  at  the  peril  of  the  plaintiff  he  takes  possession  of  more  than  he 

to  take  out  execution  for  that  only  is  entitled  to,  the  Court  will,  in  some 

to  which  he  is  entitled,  and  he  must  instances,  interfere  in  a  summary 

point  out  to  the  sheriff  the  premises  way  to  set  the  matter  right.    I  Burr, 

of  which  he  is  to  deliver  the  posses-  629.     Saul  v.  Dawion,  3  Wils.   49. 

sion  ;  see  1  Burr.  366,  629.    And  if  Runnington  on  Eject.  432. 
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ELLIS  AND  Another  v.  WATSON  and  two  Others.         i819. 

(2  Starkie,  478t-479.)  [  478  ] 

An  entry  by  A.  at  the  Excise  office  of  premises  for  the  keeping  of 
beer  for  home  consumption  and  exportation,  in  the  name  of  himself,  B. 
and  C,  is  condnsiye  against  A.  as  far  as  regards  the  Crown,  but  is  not 
oonolusiye  with  respect  to  other  parties. 

This  was  an  action  of  assumpsit  against  Watson,  Elgie,  and 
Worthington,  and  the  only  question  was,  whether  Worthington,  at 
the  time  *when  the  cause  of  action  accrued,  was  a  co-partner       C  *^^*  3 
with  the  other  defendants. 

In  order  to  establish  the  co-partnership  of  Worthington,  the 
plaintiffs  proved  that  Worthington  had  entered  the  cellar  in 
which  the  business  had  been  carried  on  at  the  Custom-house,  in 
the  joint  names  of  himself,  Watson,  and  Elgie,  as  premises  for 
the  keeping  of  beer  for  home  consumption  and  for  exportation ; 
and  that  he  had  afterwards  also  caused  a  withdraw  to  be 
entered  in  their  joint  names.  On  the  part  of  Worthington, 
evidence  was  offered  to  shew  that  he  was  not  in  fact  a  co-partner 
with  the  other  defendants,  but  that  he  had  been  employed  by 
them  merely  as  a  cellar-man,  at  weekly  wages. 

On  the  part  of  the  plaintiffs,  it  was  contended  that  Worth- 
ington was  concluded  by  the  entries  which  he  himself  had 
made. 

Abbott,  Ch.  J.  was  of  opinion,  that  the  defendant  Worthington 

was  not  in  his  present  defence  concluded  by  the  entries  in 

question.    With  respect  to  the  Crown,  he  would  certainly  have 

been  bound  by  the  representation  which  he  had  made,  but  with 

regard  to  other  parties,  although  the  evidence  was  admissible,  it 

was  not  conclusive. 

Verdict  for  the  defendants. 

t  There  is  a  report  at  p.  453  of  the  the  same  case.  The  date  of  the  heor- 
flame  volume  of  Starkie,  which  ing  is  there  given  as  Dec.  22, 1818. — 
appears  to  be  only  another  report  of      B.  C. 
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i8iy.  HUPE  V.  PHELP8.t 

r"^  J  (2  Starkie.  480—483.) 

One  who  profeasee  to  cure  disorders  within  a  specifio  time  by  means  of 
aorereign  medicines,  and  induces  another  to  employ  him  by  ialee  and 
fraudulent  profeaaions  of  his  akill,  cannot  reooyer  for  medicanee  or 
attendance. 

This  was  an  action  of  assumpsit  brought  to  recover  for 
medicines  supplied  by  the  plaintiff  to  the  defendant's  wife,  and 
for  his  attendance  upon  her  for  the  purpose  of  curing  a  cancer. 

The  pbiintiff  who  was  a  native  of  Germany,  and  had  adver- 
tised himself  as  famous  for  the  cure  of  cancers  without  cutting, 
had  been  called  in  to  attend  the  defendant's  wife  in  the  begin- 
ning of  April,  1818,  and  undertook  to  remove  a  cancer  in  her 
iHreast,  with  which  she  was  afflicted,  without  cutting. 
[  ^^n  Li  the  beginning  of  May,  the  plaintiff  brought  in  a  bill  to  the 

amount  of  122.  for  medicines  only,  which  was  paid  to  him,  but 
Mrs.  Phelps  having  at  that  time  derived  no  benefit  whatsoever 
from  the  lotions  and  internal  medicines  which  had  been  applied, 
the  defendant  was  particularly  questioned  as  to  the  probability 
of  a  cure  by  such  means,  and  as  to  his  success  with  other 
patients  who  had  been  afflicted  with  similar  complaints,  when 
the  plaintiff  assured  the  defendant,  that  the  cure  was  then 
considerably  advanced,  that  a  very  material  alteration  for  the 
better  had  then  taken  place,  and  that  he  should  be  able  to  effect 
a  complete  cure  within  a  very  short  time,  without  cutting,  and, 
in  proof  of  his  skill,  he  referred  to  two  patients  who  were  still 
under  his  care,  but  in  a  very  advanced  state  of  recovery.  Not- 
withstanding these  assurances,  Mrs.  Phelps's  cancer  daily  grew 
worse,  till  at  last  she  had  recourse  to  surgical  aid,  and,  after 
undergoing  a  most  painful  operation,  which  delay  had  rendered 
more  painful  and  more  dangerous  than  it  would  have  been,  had 
it  been  performed  at  an  earlier  stage  of  the  complaint,  she 
recovered.  It  turned  out  upon  inquiry,  that  both  the  patients 
whom  the  defendant  had  represented  to  be  so  rapidly  advancing 
in  their  recovery,  had  daily  grown  worse  whilst  they  were  under 

t  See  now  aa  to  the  general  quea-      (1886)  29  Oh.  Div.  696,  64  L.  J.  Cb* 
tion  of  the  recovery  of  feea  by  an  un-      1 148. — ^P.  P. 
qualified  person*  I)avie$  ▼.  Makuna, 
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the  plaintiff's  hands,  and  had  since  died,  and  that  there  was        Hupb 
reason  to  suppose  that  their  deaths  had  been  accelerated  in      phelpa. 
consequence  of  the  plaintiff's  treatment.    On  the  part  of  the 
defendant,  it  was  contended  that  the  plaintiff  could  not  recover. 

1.  Inasmuch  he  had  not  been  examined  and  approved  of  as  is       [  ^^2  ] 
required  by  the  statutes  8  Hen.  YIII.  c.  11,  s.  1 ;  14  &  15  Hen. 

Vm.  c.  6,  s.  8 ;  84  &  85  Hen.  VHI.  c.  8;  and  55  Geo.  HI.  c. 

194.  t  I 

(But  Abbott,  Ch.  J.  having  intimated  his  opinion,  that  the 
question  arising  upon  these  statutes  was  too  doubtful  to  be 
decided  at  Nisi  Prius,)  it  was  contended, 

2.  That  the  plaintiff  was  not  entitled  to  recover,  since  he  had 
in  fact,  rendered  no  beneficial  service  to  the  defendant,  but,  on 
the  contrary,  had  practised  a  gross  fraud  upon  him. 

Abbott,  Gh.  J.  in  summing  up  to  the  jury,  informed  them, 
that  as  the  plaintiff  had  not  charged  for  his  attendance  in  his 
first  bill,  he  could  not  insist  upon  being  paid  for  it  afterwards. 
That  as  to  the  charge  for  medicines,  the  question  for  their 
consideration  was,  whether  the  plaintiff  had  not  induced  the 
defendant  to  allow  him  to  go  on  by  making  false  and  fraudulent 
pretensions  of  his  ability  to  effect  a  cure,  and  of  the  state  of  his 
other  patients.  In  the  case  of  a  regular  practitioner,  who  had 
used  due  care  and  diligence,  his  claim  to  remuneration  did  not 
depend  upon  the  question  whether  he  had  effected  a  cure ;  he 
would  be  entitled  to  be  paid  for  his  services  although  he  *was  L  **^  1 
unsuccessful ;  but  that  the  case  of  a  man  who  was  not  a  regular 
practitioner,  but  who  professed  to  be  able  to  effect  a  cure  by 
means  of  sovereign  medicines  within  a  specified  time,  was 
widely  different ;  such  a  plaintiff  stood  in  a  very  different 
situation ;  and  the  question  was  whether  the  plaintiff,  in  the 
present  instance,  had  not  induced  the  defendant  to  permit  him 
to  proceed  by  means  of  fraudulent  representations. 

Verdict  for  the  defendant, 

t  See  Oremaire  v.  Le  Clerc  Bois      Bowlauds,  (1836)  2  M.  &  M.  149.] 
ValoHy  2  Gamp.  144.     [See  Cope  v. 
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K.    B.    (AT    NISI    PRIUS)    EASTER    TERM. 


1819.  SPEIGHT  V.  OLIVIERA.t 

Mm^  26.  (2  Starkie,  493—196.) 

[  498  ]  A.,  with  intent  to  neduoe  the  servant  and  daughter  of  B.  hires  her  as 

his  servant,  and  by  this  means  obtains  possession  of  her  person.     B. 
may  maintain  an  action  against  A.  for  such  seduction. 

This  was  an  action  on  the  case  brought  by  the  plaintiff  to 
recover  damages  for  the  sednction  of  his  daughter  and  servant 
by  the  defendant. 

The  plaintiff  it  appeared  was  a  carpenter,  and  his  daughter, 
who  was  of  the  age  of  twenty-three,  had  lived  as  a  servant  in 
several  families.  After  she  had  left  her  last  place,  she  lived  in 
her  father's  house  seven  weeks,  and  rendered  him  service  in 
domestic  matters.  During  that  period,  she  inserted  an  adver- 
tisement in  one  of  the  public  papers,  in  order  to  procure  for 
herself  the  situation  of  lady's  maid.  The  defendant,  who  it 
appeared  was  a  person  of  fortune,  in  consequence  of  this 
advertisement  applied  to  her,  informing  her,  that  his  sister  was 
in  want  of  a  maid,  and  that  he  wished  to  engage  her  in  that 
capacity  for  his  sister.  In  a  day  or  two  he  called  again  and 
[  H94  ]  informed  her,  that  *his  sister  was  about  to  travel  abroad,  and 
that  she  (the  daughter)  would  be  too  young  to  take  care  of  his 
sister's  clothes.  He  afterwards  proposed  that  she  should  take 
care  of  an  empty  house  for  him  in  George  Street,  at  Is.  per  week 
wages,  which  she  agreed  to  do,  and  went  accordingly.  The 
defendant  afterwards  proposed  to  advance  the  sum  of  200Z.  to 
enable  her  to  procure  the  situation  of  an  assistant  in  some  shop, 
and  prevailed  upon  her  to  leave  the  house  in  George  Street  with 
him,  in  order  to  prot^ure  such  a  situation ;  instead,  however,  of 
doing  so,  he  carried  her  to  a  brothel,  where  he  seduced  her,  and 
she  afterwards  had  a  child  by  him.  There  was  evidence  tending 
to  shew,  that  the  house  in  George  Street,  had  been  kept  as  an 

t  Cited  by  Montague  Smith,  J.,  in  Evans  ▼.  WalUm  (1867)  L.  B.  2  C.  P. 
and  the  principle  of  the  case  followed      615,  624,  36  L.  J.  C.  P.  307.— R.  C. 
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«mpty  house  for  such  purposes.     The  daughter  remained  in  the      Speight 
defendant's  house,  and  received  her  wages  for  several  months.        oliviera. 

Gumey  for  the  defendant,  objected  that  the  plaintiff  was 
not  entitled  to  recover.  The  action  was  brought  by  the  plaintiff 
to  recover  damages  for  the  loss  of  his  daughter's  services ;  but 
upon  the  evidence  it  appeared,  that  the  daughter  was  in  the 
service  of  the  defendant  himself,  having  engaged  to  take  care  of 
his  house,  and  having  received  wages  for  many  months. 

Abbott,  Ch.  J. : 

It  will  be  a  question  for  the  consideration  of  the  jury  whether 
the  daughter  was  withdrawn  from  her  father's  house  by  the 
defendant  under  a  bond  fide  contract  for  her  services,  in  taking 
*care  of  the  defendant's  house,  or  the  whole  was  a  pretence  and  [  *496  ] 
contrivance  for  the  purpose  of  gaining  the  possession  of  her 
person.  If  she  was  the  servant  of  the  defendant,  the  action 
certainly  cannot  be  maintained;  but  had  she  ceased  to  be  the 
servant  of  her  father?  If  the  jury  be  of  opinion  that  the 
defendant  practised  a  fraud  and  contrivance  to  procure  her  to 
leave  her  father's  house  without  any  real  intention  to  hire  her  as 
ft  servant,  I  am  of  opinion  that  the  action  is  maintainable. 

Gumey  then  objected,  that  the  form  of  action  should  have 
been  trespass  and  not  case ;  and  referred  to  a  case  which  had 
lately  been  decided  in  the  Court  of  Common  Fleas ;  but 

Abbott,  Ch.  J.  said,  that  he  would  not  nonsuit  upon  that 
objection.  Afterwards,  in  summing  up  to  the  jury,  his  lordship 
said,  during  the  time  that  she  was  in  her  father's  house  she  was 
'lis  servant ;  was  there  an  end  put  to  that  service  ?  It  is  alleged 
by  the  defendant,  that  there  was,  because  he  himself  hired  her 
for  the  purpose  of  keeping  his  own  house  at  the  rate  of  7«.  per 
week ;  but  if  he  did  not  in  reality  hire  her  with  that  intention, 
but  with  the  wicked  view  of  seducing  her,  then  I  am  of  opinion, 
that  the  relation  of  master  and  servant  was  never  contracted 
between  them,  and  that  if  you  believe  the  witnesses,  your  verdict 
ought  to  be  for  the  plaintiff. 


7S0 
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[b.r. 


Spbioht         After  his  lordship  had  commented  fally  upon  the  facts  of  the 
OLr?iBiiA.    case,  the  jury  found  a 
[♦96  ]  Verdict  for  the  plaintiff.     Damages  200/.  + 


C.    p.    (AT    NISI    PRIUS)    TRINITY    TERM. 


1819. 
At  OuUdhall, 

["mi 


[•498 


COOPER  V.  Dame   TURNER,   Widow. 

(2  Starkie,  497—498.) 

Assumpsit  and  plea  of  set-off  for  money  lent  by  the  defendant  to  the 
plaintiff.  Eeplication,  denying  the  set-off.  It  appeared  that  the  loan 
took  place  13  years  ago.  Although  the  Statute  of  Limitations  is  not  a 
legal  bar  to  the  action,  the  jury  may  presume  from  length  of  time  and 
other  circumstances,  that  the  debt  has  been  satisfied. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff,  a 
coachmaker,  for  work  and  labour,  &c. 

The  defendant  had  pleaded  the  general  issue.  2ndl7.  The 
Statute  of  Limitations.  Srdly.  A  set-off  for  money  lent  by  her 
to  the  plaintiff,  and  a  partner  since  deceased.  4thly.  A  set-off 
for  money  lent  to  the  plaintiff.  The  plaintiff  had  taken  issue 
upon  these  pleas. 

Evidence  was  given  tending  to  shew,  that  the  defendant  had 
in  the  year  1806,  lent  to  the  plaintiff  *and  his  three  partners, 
the  sum  of  602.  The  first  item  of  the  account  upon  which  the 
plaintiff  insisted  arose  in  1814. 


t  Although  the  Courts,  with  an 
honourable  zeal,  lend  every  legiti- 
mate aid  within  their  reach  to  give 
such  reparation  as  pecuniary  dam- 
ages can  bestow  for  injuries  of  this 
nature;  it  is  still  to  be  lamented 
that  instances  not  unfrequently  oc- 
cur, where  such  injuries  still  remain 
without  redress.  The  daim  to 
damages  in  such  cases,  which  is 
founded  upon  principles  of  strictest 
justice,  the  enforcement  of  which 
is  absolutely  essential  to  curb  lioen- 
tiousness  and  preserve  the  morals 


of  society,  ought  not  to  depend 
upon  a  mere  fiction,  oyer  which  the 
Courts  possess  no  control.  It  is  a 
reproach  to  the  law  of  England,  that 
the  right  to  damages  should  not  be 
necessarily  consequent  npon  the 
injury. — Surely  it  is  worthy  the 
attention  of  the  Legislature  to  find  a 
remedy  for  an  evil  of  such  magni- 
tude. [It  seems  curious  that  the 
observation  of  the  learned  reporter 
stiU  applies  after  a  lapee  of  75 
yean.— B.  C] 
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On  the  part  of  the  plaintiff,  it  was  insisted,  that  although      Ooopbb  : 
the  plaintiff  had  not  explained  the  statute  of  limitation  to  the     tubniuu 
defendant's  plea  of  set-off,  yet  that  the  jury  might  presume,  from 
lapse  of  time,  that  the  debt  had  been  satisfied. 

Dallas,  J.  in  summing  up  to  the  jury,  told  them,  that  although 
there  was  strong  evidence  to  shew  that  the  sum  of  50Z.  had 
actually  been  advanced  in  the  year  1806,  by  the  defendant  to  the 
plaintiff  and  his  then  partner,  it  was  for  them  to  consider 
whether,  after  so  great  a  length  of  time,  the  debt  had  not  been 
satisfied ;  and  the  jury  found  for  the  plaintiff  for  the  whole  of 
his  demand. 


K.   B.    (AT    NISI    PRIUS)    TRINITY    TERM. 


KEESLAKE    v.   WHITE.  1819. 

(2  Starkie,  508—509.)  .— ^ 

By  the  demise  of  a  messuage  with  aU  rooms  and  chambers  thereto 
belonging  and  appertaining,  is  to  be  understood  all  that  is  occupied 
together,  as  the  entire  messuage  at  one  and  the  same  time.  And 
therefore  such  a  demise  will  not  comprehend  a  room,  which  had  once 
formed  part  of  the  messuage,  but  whidi  had  been  separated  from  it  by 
means  of  a  wooden  partition,  and  had  not  been  occupied  with  it  for 
many  years  previous  to  the  demise. 

Trespass  for  breaking  and  entering  the  dwelling-house  of  the 
plaintiff. 

The  question  which  arose  upon  the  pleadings  was,  whether 
under  the  demise  of  a  messuage,  with  all  the  rooms  and  cham- 
bers, with  the  appurtenances  *belonging  or  in  anywise  appertain-      [  *509  ] 
ing  thereto,  the  particular  room  in  which  the  trespass  was  com- 
mitted passed. 

This  room  had  formerly  been  occupied  with  the  rest  of  the 
defendant's  house,  and  there  had  been  a  communication  between 
them  by  means  of  a  door,  but  this  communication  had  been 
obstructed  by  a  wooden  partition  for  many  years  before  the  time 
of  the  demise,  and  had  not  been  occupied  with  the  rest  of  the 
house. 


4 


782  1819.    K.  B.    2  STAEKIE,  509.  [b-b. 

XuBLAKK  Scarlettf  for  the  defendant,  contended,   that    under    thie 

White,      demise  the  room  in  question  passed,  and  that  if  it  had  been  the 

intention  of  the  parties  that  this  room  should  be  excepted,  it 

ought  to  have  been  excepted  in  express  terms ;  on  the  contrary, 

the  demise  was  of  all  rooms,  &c.  thereto  belonging. 

Abbott,  Ch.  J. : 

It  appears  to  me  that  the  term  "messuage"  denotes  all  that  is 
occupied  together  at  one  and  the  same  time,  and  no  more.  It 
frequently  happens,  that  a  room  of  one  house  extends  over  part 
of  a  room  belonging  to  another  house.  This  house  had  been 
occupied  as  a  distinct  and  separate  house  for  many  years,  and 
whatsoever  communication  there  had  been  between  the  two  had 
been  long  interrupted. 

Verdict  for  the  plaintiff.     Damages  5L 


1819. 
[Tu] 


REX   V.   LORD   GROSVEKOR  and   Otheks. 

(2  Starkie,  611—515.) 

A  corporation  being  the  conservators  of  a  river,  and  owners  of  the  soil 
between  high  and  low  water  mark,  cannot  authorize  a  lessee  to  erect  a 
whai*f  there,  which  produces  inconvenience  to  the  public  in  the  use  of 
the  river  for  the  purposes  of  navigation. 

This  was  an  indictment  against  the  defendants  for  a  nuisance 
in  erecting  a  wharf  on  the  river  Thames,  to  the  injury  of  the 
navigation  of  the  river. 

It  appeared  that  the  corporation  of  the  city  of  London,  who 
were  conservators  of  the  river,  were  entitled  to  the  soil  of  the 
river,  and  that  they  had  let  a  space  of  ground  at  Millbank  to 
Lord  Grosvenor,  for  the  purpose  of  erecting  a  wharf  there  for  a 
fine  of  4002.  and  a  rent  of  four  guineas  per  annum.  The  wharf 
in  question  had  been  erected  between  high  and  low  water  mark, 
and  extended  for  a  considerable  space  along  the  river.  There 
had  formerly  been  a  recess  there  between  two  projections. 
Evidence  was  given  on  the  part  of  the  prosecution  to  shew  that  in 
the  former  state  of  the  river  the  recess  afforded  a  place  of  refuge 
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in  time  of  Btorm,  and  that  the  eddy  water  which  it  produced         Bex 

afforded  great  convenience  for  the  passage  of  watermen.  Lo^l 

Gbobvbnob. 

On  the  part  of  the  defendant,  it  was  contended,  in  the  first 
place,  that  the  defendants,  claiming  a  right  of  soil  from  the  cor- 
poration of  London,  who  were  the  conservators  of  the  river,  had 
a  right  to  make  such  an  erection  between  high  and  low  *  water  [  •5i2] 
mark ;  and  that  by  the  st.  14  Geo.  HI.  they  were  entitled  to 
build  wharfs  and  let  them,  provided  this  did  not  interfere  with 
the  navigation  of  the  river. 

Abbott,  Ch.  J. : 

Will  you  contend  that  you  have  a  right  to  narrow  the  river 
Thames  so  long  as  you  leave  a  space  sufficient  for  the  purposes 
of  navigation  ?  It  is  impossible  that  you  should  derive  any  pro- 
tection from  the  corporation  of  the  city  of  London  as  the  con- 
servators of  the  river.  Although  they  have  a  right  to  the  soil, 
they  have  no  right  to  take  a  fine  from  a  person  who  makes  an 
erection  for  the  benefit  of  the  public.  A  great  corporation  pro- 
fessing to  take  a  fine  for  that  which  is  an  advantage  to  the 
public,  is  a  thing  unheard  of.  If  the  erection  be  a  nuisance,  no 
protection  can  be  conferred  by  a  body  which  receives  a  pecuniary 
remuneration  for  permitting  the  erection. 

It  was  then  contended  on  the  part  of  the  defendants,  and 
evidence  was  given  tending  to  support  that  defence,  that  the 
erection  of  the  wharf  in  question  had  been  productive  of  advan- 
tage rather  than  of  detriment  to  the  navigation  of  the  river. 
That  the  projection  which  had  existed  previously  had  occasioned 
an  eddy  which  had  caused  a  deposit  of  mud  in  the  river,  and  a 
diversion  of  the  stream,  and  that  the  embankment  would  tend  to 
remove  it,  and  thereby  be  of  material  benefit  to  the  navigation, 
by  removing  any  collection  of  *mud.  Evidence  was  also  [  ♦5i3  ] 
adduced  for  the  purpose  of  proving  that  the  recess  which  had 
formerly  existed  was  a  nuisance,  and  that  it  was  not  covered 
with  water  for  eighteen  hours  out  of  the  twenty-four,  and  that  it 
could  not  be  used  as  a  place  of  refuge  for  large  vessels,  except  at 
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Riex        spring  tides,  and  thai  it  was  made  a  place  of  resort  by  boys  for 

l^'^        the  purpose  of  bathing. 
Obostbkob. 

Abbott,  Ch.  J. : 

This  is  an  indictment  against  Lord  Grosvenor  and  others,  for 
making  an  erection  in  the  river  Thames  between  high  and  low 
water  mark.  It  is  proper  to  premise,  that  if  any  person  meditate 
an  alteration  in  a  public  highway,  or  in  any  other  subject  matter 
which  is  of  public  right,  the  legitimate  course  of  proceeding  is  by 
means  of  an  inquiry  before  the  sheriff,  in  order  to  ascertain 
whether  the  change  will  operate  to  the  prejudice  of  the  public; 
and  if  any  one  undertakes  to  make  a  change  without  resorting  in 
the  first  instance  to  this  mode  of  inquiry,  he  incurs  the  burthen  of 
proving,  that  what  he  does  is  not  a  nuisance  to  the  public.  The 
question  here  is,  whether  a  public  right  has  not  been  infringed. 
An  embankment  of  considerable  extent  has  been  constructed  for 
the  purpose  of  building  a  wharf.  Much  evidence  has  been 
adduced  on  the  part  of  the  defendant  for  the  purpose  of  shewing 
that  the  alteration  affords  greater  facility  and  convenience  for 
loading  and  unloading;  but  the  question  is  not  whether  any 
private  advantage  has  resulted  from  the  alteration  to  any  par- 
[  'ftH  ]  ticular  individuals,  but  *whether  the  convenience  of  the  public 
at  large,  or  of  that  portion  of  it  which  is  interested  in  the  navi- 
gation of  the  river  Thames  has  been  affected  or  diminished  by 
this  alteration. 

It  appears  that  at  each  end  of  this  embankment  there  is  a 
projection  towards  the  river,  and  it  has  been  said,  that  this 
affords  great  convenience  to  the  navigation,  by  producing  an  eddy. 
The  public  have  a  right  to  all  the  convenience  which  the  former 
state  of  the  river  afforded,  unless  by  the  change  some  greater 
degree  of  convenience  is  rendered.  Again,  it  is  said,  that  in 
stormy  weather,  vessels  might  have  entered  the  recess  and  found 
shelter  between  the  two  projections  at  spring  tides  for  some  time, 
at  neap  tides  for  a  shorter  space  of  time  ;  now,  although  they 
were  not  able  to  enjoy  this  benefit  at  all  times,  yet  if  they  could 
derive  benefit  from  it  for  the  space  of  two  hours  each  tide,  they 
are  entitled  to  that  advantage,  unless  the  want  of  it  be  com- 
pensated by  some  superior  advantage  resulting  from  the  altera- 
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tion.    Another  convenience  afforded  by  the  former  state  of  the         Rex 
river  has  been  proved,  that  is,  that  in  the  winter  vessels  have        Lord 
been  able  to  avoid  large  masses  of  ice  floating  down  the  river  by   Gkosvbnob. 
entering  the  recess. 

The  frequency  of  boys  bathing  in  the  river  is  an  inconvenience 
which  the  conservators  would  do  well  to  remove ;  but  this  at  all 
events  is  not  a  nuisance  at  all  seasons.  The  question  is,  whether 
if  this  wharf  be  suffered  to  remain,  the  public  convenience  will 
suffer.  The  witnesses  for  the  prosecution  speak  from  facts,  those 
for  the  defendants  from  *opinion.  Although  the  benefits  which  [  •sis  ] 
were  enjoyed  before  the  erection  were  limited  to  particular 
times  and  seasons  of  the  weather,  and  were  enjoyed  but 
occasionally,  yet  the  public  is  not  to  be  deprived  of  them  by  the 
erection  of  a  wharf  for  mere  private  convenience. 

The  jury  acquitted  Lord  Grosvenor,  and  found  the  rest  of  the 
defendants 

Guilty, 


K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


FLETCHEE  and  Another     v.    BOWSHER  and    ,        i8i9. 

Others.  [  66i  ] 

(2  Starkie,  561—665.) 

The  seller  of  a  ship  represents  her  to  have  been  built  in  1816, 
although  in  fact  she  had  been  launched  a  year  earlier ;  the  buyer  is 
entitled  to  recover  damages  for  the  deceit,  although  the  ship  was  to  be 
taken  with  all  faults. 

Action  on  the  case.  The  first  count  of  the  declaration  stated 
that,  whereas  before  and  at  the  time  of  committing  of  the 
grievances  by  the  defendants  hereinafter  mentioned,  the  said 
defendants  were  possessed  of  a  certain  ship  or  vessel  called  the 
Beaufort,  to  wit,  at,  &c.  that  the  said  ship  had  not  been  built  in 
the  year  1816,  of  the  best  English  oak.  That  the  said  ship 
before  and  at  the  time  of  the  committing  of  the  said  grievances 
was  old,  rotten,  ruinous,  out  of  repair,  unseaworthy,  in  great 
decay  in  her  timbers,  and  infested  with  the  dry  rot,  to  wit,  at, 
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Fletcher  SiC.  as  the  said  defendants  before  and  at  the  time  of  committing 
BowsHER.  ^^6  B^^d  grievances  well  knew.  Tet  that  the  said  defendants  con* 
triving,  and  fraudulenly  intending  craftily  and  subtly  to  deceive 
and  injure  the  said  plaintiffs  in  this  respect,  and  to  induce  the 
said  plaintiffs  to  purchase  the  said  ship,  at  and  for  a  large  sum 
of  money  heretofore  to  wit,  on,  &c.  at,  &c.  falsely,  fraudulently, 
[  *^62  1  ^j^^  deceitfully  represented  to  the  *said  plaintiffis  that  the  said 
ship  or  vessel  was  built  in  the  year  1816,  of  the  best  English 
oak,  and  that  the  said  defendants  contriving,  &c.  then  and  there 
placed  the  said  ship  in  a  certain  situation  wherein  the  decayed 
state  and  condition  of  the  said  ship  or  vessel  could  not  be 
inspected  or  discovered  by  the  said  plaintiffs,  and  then  and  th^re 
put  and  laid  a  certain  coat  of  pitch  of  great  and  extraordinaiy 
thickness  on  the  bottom  of  the  said  ship  or  vessel,  and  then  and 
there  used  and  employed  divers  other  subtle  arts  and  devices  for 
the  purpose  of  concealing  the  decayed  state  and  condition  of  the 
said  ship  or  vessel  from  the  said  plaintiffs,  and  thereby  the  said 
defendants,  afterwards,  to  wit,  on,  &c.  at,  &c.  falsely  induced  the 
said  plaintiffs  to  purchase  the  said  ship  with  divers  stores 
belonging  thereto  from  the  said  defendants,  for  a  certain  price  or 
sum  of  money,  to  wit,  the  sum  of  5,800?.  of  lawful  money,  &c. 
and  then  and  there  falsely,  fraudulently,  and  deceitfully  sold 
the  said  ship  or  vessel,  with  the  stores  aforesaid,  to  the  said 
plaintiffs,  at  and  for  the  said  sum  of  money,  to  wit,  at,  &c.  by 
means  whereof  the  said  ship  being  then  and  there  old,  rotten, 
&c.  became  of  little  or  no  use  to  the  said  plaintiffs,  and  the  said 
plaintiffs  were  then  and  there  cheated  and  defrauded  of  the  said 
sum  of  5,800Z.,  and  also  by  means  of  the  said  premises,  the  said 
plaintiffs,  believing  the  said  ship  to  be  sound  and  seaworthy, 
caused  a  certain  cargo  of  goods  to  be  loaded  on  board  thereof,  in 
order  to  be  carried  therein  on  a  certain  voyage,  to  wit,  from  Cork 
^  *^^'^  ^  to  the  Island  of  Jamaica ;  and  the  said  *ship  being  leaky  and 
unseaworthy  during  the  said  voyage,  the  said  goods  on  board 
thereof  were  greatly  damaged,  lessened  in  value  and  spoiled,  and 
also  by  means  of  the  premises,  afterwards,  to  wit,  on,  &c.  at,  &e. 
and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  exhibiting  the  bill ;  it  became  and  was  necessary  to  repair 
and  refit  the  said  ship,  and  the  said  plaintiffs  have  been  forced 
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and  obliged  to  lay  out  and  expend,  &c.  in  and  about  the  repairing  Fletoheb 
and  refitting  of  the  said  ship ;  and  the  said  ship  being  so  bowbheb. 
infested  with  the  dry  rot,  &c.  is  likely  still  to  continue  unsea- 
worthy  as  aforesaid,  and  soon  to  require  to  be  again  repaired. 
The  second  count  was  confined  to  the  false  representation  that 
the  ship  had  been  built  in  the  year  1816,  of  the  best  British  oak. 
And  a  third  count  alleged  the  deceit  to  consist  in  the  misrepre- 
sentation that  the  ship  had  been  built  in  1816,  alleging  that  in 
truth  and  in  fact  the  said  ship  had  not  been  built  in  the  year 
1816.    There  were  also  other  special  counts  in  the  declaration. 

In  the  year  1817,  the  ship  Beaufort  was  offered  for  sale,  and 
in  the  hand-bills  and  advertisements  which  were  circulated,  the 
ship  was  described  as  of  400  tons  burthen,  as  having  been  built 
at  Chepstow  in  the  year  1816,  of  the  best  English  oak,  copper 
fastened,  &c. 

In  the  register  the  ship  was  described  to  have  been  built  at 
Chepstow  in  the  county  of  Monmouth,  in  the  year  1816,  as 
appeared  by  the  certificate  of  Bowsher,  Hodges,  &c.  (the 
defendants)  dated  February  Ist,  1817.  By  the  contract  of  sale, 
the  ^plaintiffs  agreed  to  buy  the  ship  on  the  terms  specified  in  [  *564  ] 
the  register  and  inventory  annexed.  In  the  inventory  was  this 
clause : — ^the  ship  and  stores  to  be  taken  with  all  faults  as  they 
now  are,  without  any  allowance  for  weight,  length,  quality,  or 
any  defect  whatsoever.  It  appeared  that  the  ship  had  been 
completed  for  launching  in  the  year  1815,  and  that  after  having 
been  launched  in  the  October  of  the  same  year,  she  had  been 
placed  in  a  mud  dock  within  the  reach  of  the  tide.  When  the 
plaintiffs  intended  to  purchase  her,  they  had  a  survey  made,  and 
one  of  the  surveyors  stated  in  his  evidence,  that  in  making  a 
valuation  of  a  ship,  he  usually  deducted  according  to  a  per 
centage  for  every  year  of  her  age.  Much  evidence  was  also  given 
by  the  plaintiffs  to  shew  that  the  ship  had  received  great  injury 
from  having  been  left  for  many  months  in  a  mud  dock,  and  that 
the  timbers  were  in  a  very  rotten  state  at  the  time  of  the  sale. 

Scarlett^  tor  the  defendants,  in  answer  to  this  case,  proposed 
to  shew  that  the  vessel  had  been  built  of  the  best  oak  which  the 
west  of  England  produces,  that  it  had  been  selected  from  a  great 

B.B. — ^VOL.  XX.  8  b 
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Flstchkb    qnantity  of  wood,  and  that  the  defects  in  the  timbers  were  not 

BowBHu.    substantive  ones  since  the  parts  might  easily  be  cut  out  and 

replaced.    He  also  contended,  that  the  variation  as  to  the  time 

of  building  the  ship  was  not  material,  particularly  since  the 

plaintiffs  had  purchased  the  ship  as  she  was  with  all  defects :  bat 

[  665  ]  Abbott,  Gh.  J.,  was  of  opinion,  that,  on  the  evidence  already 

given,  the  plaintiffs  were  entitled  to  a  verdict  independently  of  any 
consideration  as  to  the  quality  of  the  materials.  The  contract 
represented  the  vessel  to  have  been  built  in  1816,  but  she  had  in 
fact  been  launched  the  year  before.  She  had  therefore  been 
purchased  by  the  plaintiffs,  who  depended  upon  a  false  repre- 
sentation thus  held  out  to  them.  One  of  the  witnesses  had  said, 
that,  if  he  had  known  that  the  ship  had  been  built  in  the  year 
1815,  he  should  have  put  a  different  valuation  upon  her.  A 
person  ought  either  to  be  silent  or  to  speak  the  truth,  and,  in 
case  he  spoke  at  all,  was  bound  to  disclose  the  real  fact. 

Verdict  for  the  plaintiff  subject  to  a  reference  as  to  the 
amount  of  the  damages. 


1819.  EOBERTSON  v.   CARUTHEBS.t 

.~,  (2  Starkie,  671—673.) 

If  a  vesBel  be  so  shattered  by  a  gtonn  that  in  the  opimon  of  the  master 
who  exerdses  a  fair  and  honest  discretion  on  the  subject,  she  cannot, 
without  imminent  peril  to  the  lives  of  the  crew,  proceed  on  her  T03rage, 
and  cannot  be  repaired  but  at  an  expense  exceeding  the  amount  of  a 
total  loss,  and  he  accordingly  abandons  and  sells  her,  the  owner  may 
recover  from  the  iD surer  as  for  a  total  loss,  although  it  eventually  turn 
out  to  be  possible  that  the  vessel  might  have  proceeded. 

Action  on  a  policy  of  insurance  on  the  Lady  Castlereagh^  from 
the  termination  of  her  outward  voyage  at  New  South  Wales  to 
any  of  or  all  the  East  India  islands,  the  East  Indies,  Persia,  or 

t  See  a  somewhat  similar  decision  Anderton  (1824)  2  B.  &  C.  691. — 
in  the  King's  Bench  in  Cambridge  v.      B.  0. 
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elsewhere,  &c.  until  her  arrival  at  her  last  station  of  discharging   Bobebtsoh 
her  homeward  cargo  in  Europe.  Cabuthebs. 

The  Lady  Castlereagh  had  arrived  safely  at  Madras,  where  she 
had  been  chartered  to  the  governor  for  the  conveyance  of  troops 
to  England.  A  monsoon  arising,  she  was  obliged  to  put  out  to 
sea,  and  afterwards  proceeded  to  Madras  and  Cuddalore,  where 
she  arrived  in  so  very  shattered  condition,  *that  it  would  have  [  *572  ] 
been  impossible  to  proceed  further  without  the  most  imminent 
risk  of  the  lives  of  the  crew.  A  survey  was  made  of  the  ship, 
and  it  was  found  that  she  could  not  be  repaired  at  a  less  expense 
than  80,000Z. ;  upon  which  the  captain  sold  her  on  account  of 
the  underwriters,  having  calculated  that  the  expenses  of 
repairing  would  considerably  exceed  that  of  a  total  loss. 

On  the  part  of  the  defendant  it  was  insisted,  that  the  captain 
might,  notwithstanding  the  injury  done  to  the  ship,  have 
proceeded  to  Bengal  and  Trincomalee,  and  have  had  the  ship 
repaired,  and  that  it  was  not  competent  to  the  plaintiff  to 
convert  an  average  into  a  total  loss,  by  condemning  and  selling 
the  ship.  The  effect  of  such  a  proceeding  was  to  throw  the  whole 
of  the  burthen  on  the  underwriter,  whereas  if  the  captain  had 
proceeded  on  the  voyage,  the  loss  must  have  been  borne  in 
proportion  by  the  owners  of  the  cargo  and  of  the  freight.  It  was 
urged  that  the  ship  had  remained  at  Cuddalore  two  months,  and 
that  she  had  afterwards  actually  conveyed  a  cargo  to  Calcutta. 

Abbott,  Ch.  J. : 

The  question  is  not  whether  by  possibility,  if  a  different 
conduct  had  been  pursued  by  the  master,  the  ship  might  not 
eventually  have  been  saved,  but  whether,  exercising  the  best 
discretion  he  could  upon  the  subject  matter,  he  was  not  justified 
in  abandoning  the  ship  without  entering  into  a  nice  and  minute 
calculation.  He  certainly  must  not  act  hastily  and  at  random, 
he  *must  exercise  the  same  judgment  and  discretion  as  if  the  [  *57^  ] 
ship  had  been  uninsured^ 

Verdict  for  the  plaintiff. 


3  b2 
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1819.  K0BEKT80N  v.  MAEJORIBANKS. 

£  073  ]  (2  Starkie,  573—676.) 

Insuranoe  on  freight  Yalued  at  10,0007.  on  a  yoyage  from  A.  to  B. 
and  thence  to  0.,  with  a  memorandum  that  if  the  ship  should  be  lost  at 
B.  a  settlement  should  be  made  as  if  she  had  had  on  board  an  entize 
freight  to  0.  The  ship  earns  freight  to  the  amoxmt  of  2,500/.  on  her 
▼oyage  from  A.  to  B.  and  is  lost  at  B.,  the  assured  cannot  reoorer  for  a 
greater  loss  than  7,500/.  The  policy  being  in  the  above  terms,  it  was 
held  immaterial  to  show  that  the  freight  from  A.  to  B.  had  been  insured 
by  a  separate  policy,  and  that  a  charter-party  had  been  effected  for  the 
Toyage  from  B.  to  0.  for  10,000/. 

PoLiciT  of  inBurance  on  freight,  valned  at  10,00(U.  of  the  ship 
Lady  Casilereagh,  on  her  voyage  from  New  South  Wales,  to  her 
port  or  ports  of  discharge  and  loading  in  India  and  the  East 
India  islands,  daring  her  stay  and  loading  there,  and  from 
thence  to  her  port  or  ports  of  discharge  in  Europe.  Loss  by 
the  perils  of  the  seas.  By  a  memorandum  to  the  policy  it  was 
declared  and  fully  understood,  that  in  the  event  of  the  ship 
being  lost  previous  to  her  loading  in  India  for  Europe,  a  settle* 
ment  should  be  made  as  if  she  had  on  board  an  entire  home- 
ward freight,  and  no  other  proof  of  interest  whatsoever  should 
be  required  in  the  event  of  such  loss  but  the  production  of  the 
said  policy. 
L  <(74  ]  It  appeared,  that  after  the  Lady  Castlereagh  had  completed 

her  outward-bound  voyage  to  New  South  Wales,  the  captain  had 
made  a  contract  with  the  Governor  to  proceed  with  convicts  to 
Van  Diemen's  Land,  and  from  thence  to  convey  troops,  women 
and  children  to  Madras,  and  that  the  vessel  had  completed  the 
voyage  to  Madras,  and  had  thereby  earned  2,600Z.  It  also 
appeared  that  the  plaintiff  had  effected  policies  to  secure  the 
fruits  of  the  voyage  to  Madras  at  the  rate  of  40s.  per  cent, 
and  that  the  present  defendant  had  been  one  of  the  insurers 
^  upon  that  policy.    In  expectation  of  freight  to  be  procured  from 

Madras  to  England,  the  present  policy  had  been  effected ;  the 
vessel  had  been  driven  from  the  Madras  roads  by  a  monsoon, 
and  it  was  not  disputed  in  the  action  that  she  had  afterwards 
been  lost  through  perils  of  the  seas. 

Before  this  a  charter-party  had  been  executed  for  the  con- 
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veyance  of  troops  from  Madras  to  England  for  the  sum  of 
10,0(X)i. 

It  was  contended  on  the  part  of  the  defendant,  that  the 
plaintiff  was  not  entitled  to  recover  for  a  greater  loss  than 
7,500L,  since  the  sum  of  2,500Z.  had  actually  been  earned  by 
the  voyage  from  New  South  Wales  to  Madras. 

On  the  part  of  the  plaintiff  it  was  alleged,  that  the  latter 
insurance  upon  which  the  present  action  was  brought  had  been 
•effected  entirely  with  a  view  to  the  latter  voyage  from  Madras 
to  England,  and  that  the  special  memorandum  had  been  intro- 
duced solely  with  that  view.  That  the  sum  of  *40«.  per  cent, 
had  been  paid  to  the  defendant  for  the  insurance,  to  the  amount 
of  2,500Z.  from  New  South  Wales  to  Madras,  and  5  guineas  per 
cent,  on  the  subsequent  voyage,  and  therefore  that  the  whole 
eum  insured,  by  the  two  policies  was  to  be  considered  to  be 
12,5002.,  that  otherwise  the  plaintiff  would  in  fact  have  been 
paying  at  the  rate  of  71.  5«.  per  cent,  on  the  voyage  from  New 
South  Wales  to  Madras,  or  at  least  that  the  plaintiff  was  entitled 
to  a  return  of  the  premium  on  the  first  voyage.  It  was  pro- 
posed to  give  evidence  to  shew  that  the  intention  of  the  plaintiff 
to  insure  to  the  amount  of  10,0002.  on  the  latter  voyage  had 
been  communicated  to  the  underwriters,  and  that  the  memo- 
randum had  been  introduced  with  their  concurrence  for  the 
purpose  of  effectuating  their  object. 

Mr.  Hathaway,  the  first  underwriter  upon  the  policy,  having 
been  called  as  a  witness,  stated  that  such  a  communication  had 
been  made  to  him. 

It  was  objected  that  this  was  not  evidence  against  the  de- 
fendant, who  was  a  subsequent  underwriter,  unless  it  could  be 
shewn  that  the  communication  had  been  made  to  him. 

Scarlett,  for  the  plaintiff,  insisted  that  a  communication  to 
the  first  underwriter  was  a  communication  to  all. 


bobebtsoh 
Mabjori- 

BAHKB. 


[  ♦STS  ] 


Abbott,  Ch.  J. : 

It  is  a  communication  to  all  for  their  benefit,  but  can  you 
charge  one  underwriter  *by  means  of  a  communication  made 
io  another  ? 


[  •676  ] 
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[b.b* 


BOBSBTBOJI 

Habjobi- 

BANK8. 


The  plaintiff  failed  in  proving  that  any  such  communication 
had  been  made  to  the  defendant. 

AfiBOTTy  Ch.  J. : 

Here  is  a  policy  which  covers  the  freight  from  New  South 
Wales  to  Madras ;  if  the  ship  had  been  lost  between  the  two, 
the  insurer  would  have  been  liable  to  the  loss  of  the  freight.  It 
is  of  infinitely  greater  importance  to  abide  by  the  terms  of  a 
written  instrument,  although  the  object  of  the  parties  may  be 
frustrated  in  particular  instances,  than  in  every  case  to  enter 
into  a  discussion  of  the  motives  and  intentions  of  the  contract- 
ing parties.  I  am  of  opinion  that  the  policy  would  have  been 
sufficient  to  cover  a  loss  if  it  had  taken  place  between  New 
South  Wales  and  India,  to  the  amount  of  10,000Z.,  and  since  the 
defendant  must  have  paid  such  a  loss,  he  is  entitled  to  have  the 
sum  of  2,5002.  which  has  been   received,  deducted  from  the 

10,000Z. 

Verdict  accordingly. 


1819. 
[It?! 


CULLEN  V.  M0RRI8.t 

(2  Starkie,  677—590.) 

Where  the  right  of  voting  for  a  member  to  serve  in  Parliament  is  in 
the  inhabitant  householders  paying  soot  and  lot,  one  who  has  been  an 
inhabitant  and  has  paid  poor's  rates  for  many  years  is  entitled  to  vote. 

In  an  action  against  a  returning  officer  for  refusing  a  vote,  the  malioe 
of  the  defendant  is  an  essential  ingredient  to  support  the  action. 

This  was  an  action  on  the  case  against  the  defendant  aa 
the  high  bailiff  of  the  city  of  Westminster,  for  refusing  the 
vote  of  the  plaintiff  at  the  election  of  a  citizen  for  the  city  of 
Westminster  for  the  Parliament. 

The  first  count  of  the  declaration  recited  the  writ  out  ol 

Chancery,  directed  to  the  sheriff  of  the  county  of  Middlesex  to 

cause  such  citizen  to  be  elected,  the  sheriff's  precept  to  the 

bailiff  of  Westminster,  the  delivery  of  the  precept  to  the  de- 

t  Although  the  first  question  in  on  the  second,  as  to  which  see  Togser 

thk  case  is  probably  not  now  of  prac-  v.  Child  (1857)  7  £.  &  B.  377,  2S 

tical  utility,  the  whole  is   retained  L.  J.  Q.  B,  151 ;  Pickering  v.  James 

as  well  on  account  of  historical  in-  (1873)  L.  B.  8  C.  P.  489,  42  L.  J. 

terest  as  to  make  clear  the  ruling  0.  P.  217. 


VOL.  XX.]        1819.    K.  B.    2  STAEKIE,  577—578.  748 

fendant,  and  then  alleged  as  follows :  By  virtue  of  which  said  Cullkn 
precept,  and  by  virtue  of  the  writ  aforesaid,  they  the  said  citizens  mobsis. 
of  the  city  of  Westminster  being  in  that  behalf  duly  forewarned, 
to  wit,  on,  &c.  at,  &c.  before  him  the  defendant,  the  bailiff  afore- 
said, were  assembled  to  elect  a  citizen  for  the  said  city  according 
to  the  exigency  of  the  writ  and  precept  aforesaid,  and  during 
that  assembly  to  that  intention  and  before  such  citizen  by  virtue 
of  the  writ  and  precept  aforesaid,  was  elected,  to  wit  on  the  day 
and  year  last  aforesaid,  at,  &c.  he  the  plaintiff  then  and  there 
being  an  inhabitant  householder  of  the  parish  of  St.  George, 
Hanover  Square,  in  the  said  city  and  liberty  of  Westminster, 
and  paying  scot  and  lot,  and  entitled  to  give  his  vote  for  the 
choosing  of  a  citizen  for  the  city  and  liberty  of  Westminster 
aforesaid,  according  to  the  *exigency  of  the  writ  and  precept  [  'STS  ] 
aforesaid  before  him  the  defendant,  bailiff  of  the  Dean  and 
Chapter  of  the  Collegiate  Church  of  St.  Peter,  at  Westminster,  as 
aforesaid,  to  whom  then  and  there  it  did  duly  belong  to  take 
and  allow  the  vote  of  him  the  plaintiff  of  and  in  the  premises, 
was  ready,  and  offered  to  give  his  vote  for  choosing  John  Cam 
Hobhouse,  Esquire,  a  citizen  for  that  Parliament,  by  virtue  of 
and  according  to  the  writ  and  precept  aforesaid ;  and  the  vote  of 
him  the  plaintiff  then  and  there  of  right  ought  to  have  been 
admitted,  and  the  defendant  so  being  then  and  there  bailiff  as 
aforesaid,  was  then  and  there  requested  to  receive  and  allow  the 
vote  of  him  the  plaintiff  in  the  premises :  Nevertheless,  he  the 
defendant  being  then  and  there  bailiff  as  aforesaid,  well  knowing 
the  premises,  but  contriving  and  fraudulently  and  maliciously 
intending  to  damnify  him  the  plaintiff  in  this  behalf,  and  wholly 
to  hinder  and  disappoint  him  of  his  privilege  of  and  in  the 
premises,  did  then  and  there  hinder  him  the  plaintiff  to  give  his 
vote  in  that  behalf,  and  did  then  and  there  absolutely  refuse  to 
permit  him  the  plaintiff  to  give  his  vote  for  choosing  a  citizen 
for  that  city  and  liberty  to  the  Parliament  aforesaid,  and  did  not 
receive,  nor  did  he  allow  the  vote  of  him  the  plaintiff  for  that 
election,  and  a  citizen  of  that  city  was  elected  for  the  Parlia- 
ment aforesaid  he  the  plaintiff  being  so  excluded  as  aforesaid, 
without  any  vote  of  him  the  plaintiff  then  and  there  by  virtue 
of  the  writ  and  precept  aforesaid,  to  the   injury,  enervation 
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CuLLEK     *and  destruction  of  the  aforesaid  privilege  of  him  the  plaintiff 

MOBBT9.     ol  and  in  the  premises. 

[  *579  ]  In  the  second  count  the  refusal  was  alleged  as  follows :  And 
the  said  defendant  being  then  and  there  bailiff  as  aforesaid,  was 
then  and  there  requested  to  receive  and  allow  the  vote  of  him  the 
plaintiff  in  the  premises.  Nevertheless,  he,  the  defendant,  being 
then  and  there  bailiff  as  aforesaid,  well  knowing  the  premises, 
but  contriving  and  intending  to  damnify  him  the  plaintiff  in  this 
behalf,  and  wholly  to  hinder  and  disappoint  him  of  his  privilege 
of  and  in  the  premises,  did  then  and  there  hinder  him  the 
said  plaintiff  from  giving  his  vote  in  that  behalf,  and  did  then 
and  there  absolutely  refuse  to  permit  him  the  plaintiff  to  give 
his  vote  for  choosing  a  citizen  for  that  city  to  the  Parliament 
aforesaid,  and  did  not  receive,  nor  did  he  allow  the  vote  of  him 
the  said  plaintiff  for  that  election,  and  a  citizen  of  that  city  was 
elected  for  the  Parliament  aforesaid,  he  the  said  plaintiff  being 
excluded  as  before  is  set  forth,  without  any  vote  of  him  the  said 
plaintiff  then  and  there  by  virtue  of  the  writ  and  precept  afore- 
said, to  the  injury,  enervation,  and  destruction  of  the  aforesaid 
privilege  of  him  the  plaintiff  of  and  in  the  premises  aforesaid. 

There  were  also  several  other  counts  in  the  declaration,  which 
it  is  unnecessary  to  notice. 

The  plaintiff  was  a  broker,  residing  at  Enightsbridge,  within 
the  parish  of  St.  George,  Hanover  Square.  The  election  of  a 
member  to  serve  in  Parliament  for  the  city  of  Westminster,  in 

[  •680  ]  the  place  *of  Sir  Samuel  Romilly,  commenced  on  the  8rd  of 
March,  1819.  The  plaintiff  had  been  a  rated  inhabitant  of  the 
parish  of  St.  George,  Hanover  Square,  for  many  years,  and  had 
paid  his  poor's-rates  up  to  the  preceding  month  of  March.  In 
that  month  a  new  rate  was  made,  and  the  plaintiff  owed  for  ihree 
quarters  of  that  rate,  which  were  due  at  the  preceding  Christmas ; 
the  rate  for  the  fourth  quarter  was  not  due  at  the  time  of  the 
election.  The  collector  of  the  rates  had  called  at  the  house  of 
the  plaintiff  in  the  preceding  October  for  payment  of  the  rates 
then  due,  but  he  had  never  made  any  personal  demand  upon  the 
plaintiff,  nor  had  he  left  any  demand  in  writing  at  his  house. 
For  convenience  sake  the  rates  were  usually  collected  half-yearly. 
It  appeared  from  a  recital  in  the  stat.  61  Geo.  III.,  c.  156,  and  also 
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by  a  resolation  of  a  Committee  of  the  House  of  Commons,  that  Cullbk 
the  right  of  voting  in  the  city  of  Westminster  was  vested  in  the  Momtis. 
inhabitant  householders  paying  scot  and  lot.  On  the  28rd 
of  February,  (the  election  having  commenced  on  the  15th) 
the  plaintiff  tendered  his  vote  at  the  hustings,  but  because  he 
had  not  paid  the  rates  was  rejected,  and  desired  to  go  round  to 
the  high  bailiff's  box,  where  disputed  votes  were  argued  and 
decided  upon.  The  plaintiff  retired,  and  on  the  next  day 
(February  24th)  paid  four  quarters  rates  up  to  the  Lady-day 
following  inclusive.  On  the  27th  of  February  the  plaintiff  again 
tendered  his  vote  at  the  hustings  and  was  again  rejected,  he  then 
went  round  to  the  high  bailiff's  box,  where  his  right  to  *vote  [  ♦681  ] 
was  canvassed  before  the  high  bailiff  and  the  counsel  for  Mr. 
Hobhouse,  who  was  a  candidate,  and  for  whom  the  plaintiff 
tendered  his  vote,  insisted  upon  the  plaintiff's  right  to  vote,  and 
<;ited  the  Shaftesbury  case,  a  copy  of  which,  extracted  from  the 
minutes  of  the  committee  on  the  Shaftesbury  election,  was  given 
in  evidence  on  the  trial  as  follows : 

"  nth  February,  1813. 
"  Committee  on  the  Shaftesbury  election. 
"  Resolved. — That  they  will  proceed  to  hear  the  arguments  of 
the  counsel  on  the  question,  whether  persons  rated  and  not 
having  paid  the  rates  before  the  day  of  election,  the  rate 
having  been  legally  demanded,  and  no  fraud  appearing  on  the 
part  of  the  overseers,  are  disqualified  from  voting. 

"  12th  Febrmry,  1818. 

"Mr.  A.  and  Mr.  B.  were  heard  in  support  of  their  construc- 
tion of  the  resolution  determining  the  right  of  voting  in  the 
borough  of  Shaftesbury. 

"Mr.  Nolan  was  heard  on  the  part  of  the  petitioners,  and 
contended  that  the  words  of  the  resolution  of  the  House  of 
Commons  '  paying  scot  and  lot,'  meant  rated  and  liable  to  pay 
scot  and  lot. 

"  Determined, 

"  That  this  committee  does  not  confirm  the  resolution  of  the 
Bridgewater  committee,  on  which  the  counsel  have  been  heard, 
and  that  counsel  for  the  petitioners  be  directed  to  proceed. 
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CuLLKK      "  Determined,  18tA  February,  1818. 

MoBBiB.  ''  That  having  over-ruled  the  objections  against  the  votes  of 
[  •582  ]  the  twenty-seven  men  on  the  simple  *ground  of  their  not  having 
actoally  paid  the  last  rates  when  demanded,  they  will  be  con- 
sidered as  good  votes  miless  other  objections  are  made  to  them, 
which  the  counsel  for  the  sitting  members  are  at  liberty  to 
go  into. 

"  The  poor  relief  book  delivered  in,  &c. 

"  Determined,  19th  February,  1818. 

**  That  the  votes  of  James  Atcheson,  George  Ghitty,  William 
Blandford,  and  six  others,  who  were  rejected  on  account  of  non- 
payment of  rates,  ought  to  have  been  received  and  placed  on  the 
petitioner's  poll." 

The  defendant  acting  under  the  advice  of  his  solicitor,  rejected 
the  plaintiff's  vote.  Evidence  was  also  adduced  on  the  part  of 
the  plaintiff  with  respect  to  the  conduct  of  the  defendant  with 
regard  to  other  votes,  with  a  view  to  shew  that  he  had  acted 
partially  in  excluding  votes  for  Mr.  Hobhouse,  and  in  receiving 
those  of  persons  similarly  circumstanced  for  Mr.  Lamb,  the  other 
candidate.  On  the  part  of  the  plaintiff,  it  was  contended,  that 
in  case  the  evidence  should  be  insufficient  to  convince  the  jury 
that  the  defendant  had  acted  maliciously  as  alleged  in  the  first 
count,  yet,  that  still  the  plaintiff  was  entitled  to  a  verdict,  and  to 
damages  for  the  unlawful  rejection  of  his  vote,  and  Lord  Holt's 
judgment  in  the  case  of  Ashby  v.  Wkite,\  and  the  cases  of  Grew 
V.  Milward,  Drew  v.  Colton  I  were  cited  in  support  of  this  position. 

[  588  ]  On  the  part  of  the  defendant,  it  was  contended  in  the  first 

place,  that  the  plaintiff  was  not  entitled  to  vote  at  all,  inasmuch 
as  he  had  not  paid  his  rates  for  the  space  of  six  months  before 
the  commencement  of  the  election.  The  stat.  26  Geo.  III.  c.  100, 
enacted,  that  no  person  should  be  admitted  to  vote  at  any  election 
of  a  member  to  serve  in  Parliament  for  any  city  or  borough,  &c. 
as  an  inhabitant  paying  scot  and  lot,  &c.  unless  he  shall  have 
been  actually  and  bond  fide  an  inhabitant  paying  scot  and  lot, 
&c.  six  calendar  months  previous  to  the  day  of  election.    It  had 

t  2  Ld.  Bay.  938;    6  Mod.  46;  1      1  Brown,  45;  Bay.  Ent  320. 
Salk.  19;  3  Salk.   17;   Holt,  624;  %  2  Lud.  245. 
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always  been  held  under  the  construction  of  this  Act,  that  the  Cullsn 
party  must  have  his  elective  character  complete,  before  ^he  day  MoBkis. 
on  which  the  election  shall  commence. 

In  the  Bridgewater  case  t  it  had  been  held,  that  persons  rated  * 
and  not  having  paid  the  rates  before  the  day  of  election,  the 
rates  having  been  legally  demanded  and  no  fraud  appearing  on 
the  part  of  the  overseers,  are  disqualified  from  voting.  Under 
this  authority  the  high  bailiff  had  acted.  The  Fowey  case  was 
also  referred  to  as  being  a  late  decision  of  a  committee  of  the 
House  of  Commons  to  the  same  effect.  It  was  also  contended, 
that  the  malice  of  the  defendant  was  a  necessary  ingredient  in 
the  action.  In  the  case  of  Sargeant  v.  Milward,l  express  malice 
was  proved,  and  the  malice  of  the  party  rdade  a  part  of  the 
♦plaintiff's  case  upon  the  proceedings  in  error.  In  Drew  v.  [*684] 
Colton,  which  was  an  action  for  maliciously  refusing  the  plaintiff's 
vote ;  the  counsel  for  the  plaintiff  having  in  the  opening  declared 
that  he  did  not  mean  to  charge  the  defendant  with  any  thing 
malicious  in  the  refusal  of  the  vote,  but  only  with  the  mere 
refusal,  the  defendant's  counsel  objected  to  the  competency  of  the 
plaintiffs  proceeding  with  his  evidence,  upon  the  ground  of  the 
admission  on  his  part,  that  the  defendant  had  done  nothing 
wilfully  wrong ;  alleging,  as  the  plaintiff's  counsel  admitted,  that 
he  had  acted  conformably  with  the  usage  for  the  last  thirty  . 
years,  and  to  three  concurring  decisions  of  election  committees. 
And  in  that  case  the  learned  Judge  was  of  opinion  that  he  ought 
to  direct  a  verdict  to  be  taken  for  the  defendant,  or  the  plaintiff 
to  be  nonsuited  without  proceeding  further.  In  that  case  his 
Lordship  mentioned  the  case  of  General  Burgoyne  v.  Mobs 
the  Mayor  of  Preston,  which  was  an  action  for  a  false  return. 
Upon  the  trial  it  appeared,  that  the  Mayor,  who  had  acted  by 
Mr.  Dunning's  advice  upon  that  election,  had  conducted  himself 
in  the  same  manner  as  his  predecessors  had  done,  and  that  the 
class  of  votes  then  supported  by  the  resolution  of  the  House,  had 

never  been  received  at  any  former  election.    Lord ,  who 

tried  the  cause,  upon  this  evidence,  directed  the  jury  to  find  for 

t  1  Peck,    108;    Orme's  Digest,      Digest,  2nd  ed.  251. 
242.     See    also    tiie    Sea/ord   case,  t  Luders,  248. 

1792;  Simeon,  129,  2nded.;  Orme's 
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OuLLEv  the  defendant,  if  they  should  think  that  in  the  execution  of  his 
Hojtsia  duty,  he  had  acted  according  to  the  best  of  his  judgment,  and 
[  "Ws  ]  not  maliciously,  and  they  gave  *a  verdict  for  the  defendant. 
Wilson,  J.,  in  the  same  case  also  observed,  that  Lord  Ch.  J.  Holt, 
in  the  case  of  Ashby  v.  White,  had  endeavoured  to  establish  a 
different  opinion,  viz.,  that  an  action  lies  for  the  mere  obstruc- 
tion of  the  right,  but  that  the  decision  in  the  House  of  Lords  had 
been  founded  upon  a  different  principle,  viz.,  the  wilfulness  of 
the  act. 

Abbott,  Ch.  J.,  after  stating  the  pleadings  to  the  jury,  observed 
in  his  charge  to  them : 

In  order  to  sustain  this  action,  it  is  necessary  for  the  plaintiff 
to  shew  in  the  first  place  that  he  had  a  right  to  vote  at  the  elec- 
tion. In  order  to  prove  this,  he  has  produced  an  extract  from 
the  resolutions  of  a  committee  of  the  House  of  Commons,  from 
which  it  appears  that  the  right  of  voting  is  in  the  inhabitant 
householders,  paying  scot  and  lot,  of  several  parishes,  one  of 
which  is  the  parish  of  St.  George,  Hanover  Square,  within  which 
Knightsbridge,  the  place  of  the  plaintiff's  residence,  is  situated. 
It  is  also  proved,  that  the  plaintiff  had  been  an  inhabitant  of  the 
parish  for  many  years,  and  that  he  had  never  refused  to  pay  the 
poor's  rates  when  he  was  personally  called  upon.  That  a  rate 
was  made  in  March,  1818,  of  which  no  part  had  been  paid  when 
the  election  commenced.  The  high  bailiff  had  been  informed 
that  the  rate  had  been  demanded  but  had  not  been  paid ;  when 
the  matter  came  before  him,  which  was  upon  the  plaintiff's  second 
[  *^9^  ]  application  to  vote,  the  plaintiff  having  in  the  first  ^instance 
tendered  his  vote  to  the  poll-clerk,  who  told  him  that  there  was  an 
objection  to  his  vote,  but  that  he  might  go  round  if  he  chose  to 
the  high  bailiff  and  have  the  point  argued.  The  plaintiff  upon 
this  rejection  went  and  paid  all  the  rates  which  were  due,  and 
again  tendered  his  vote  to  the  poll-clerk ;  his  vote  was  again 
refused  by  the  poll-clerk,  and  the  plaintiff  then  went  to  the  high 
bailiff,  and  the  question  was  argued.  On  the  part  of  the  de- 
fendant it  is  contended,  that  according  to  the  true  construction 
of  the  Act  of  26  Geo.  lU.  c.  100,  the  plaintiff  had  no  right  to 
vote.    Every  question  as  to  the  right  of  voting  is  for  the  peculiar 


VOL.  XX.]        1819.    K.  B.    2  STAEKIE,  58&— 687.  749 

consideration  and  determination  of  the  House  of  Commons,  and      Oullek 
no  decision  in  any  court  of  law  is  at  all  binding  upon  that  House,      mo^b. 
Upon  the  present  occasion,  however,  it  is  necessary  that  I  should 
state  my  opinion  in  point  of  law  as  to  the  right  of  voting,  and 
that  opinion  is,  that  the  plaintiff  had  a  right  to  vote.    He  had 
paid  the  poor's-rates  for  several  years ;  there  had  been  no  per- 
sonal demand  of  the  rates  which  were  due,  and  no  written  paper, 
containing  a  demand  of  the  rates,  had  been  left  at  his  house, 
although  an  application  had  been  made  at  the  house.    It  appears 
to  me,  therefore,  that  he  had  a  right  to  vote,  and  that  he  had 
that  right  at  all  events  upon  his  second  application  and  tender 
of  his  vote.    I  have  stated  this  my  opinion  on  the  preliminary 
point  of  law,  in  order  that  the  counsel  for  the  defendant  if  they 
are  dissatisfied  with  it,  may,  if  it  should  be  necessary,  apply  to 
the  Court.     *Then  if  the  plaintiff  had  a  right  to  vote,  the  ques-      [  *587  ] 
tion  is  whether  the  action  be  maintainable  under  the  circum- 
stances of  the  case.    On  the  part  of  the  plaintiff  it  has  been 
contended,  that  he  has  a  maintainable  right  of  action  without 
at  all  referring  to  the  motives  by  which   the   defendant  was 
influenced   in    rejecting    his  vote,   and   independently  of  the 
proof   of   any   malicious    intention    on    the    part  of   the  de- 
fendant.   On   the    part  of    the    defendant  it    has  been  con- 
tended,   that    an    action  is  not  maintainable  for  merely  re- 
fusing the  vote  of  a  person  who  appears  afterwards  to  have 
really  had  a  right  to  vote,  unless  it  also  appears  that  the  refusal 
resulted  from  a  malicious  and  improper  motive,  and  that  if  the 
party  act  honestly  and  uprightly  according  to  the  best  of  his 
judgment,  he  is  not  amenable  in  an  action  for  damages.    I  am 
of  opinion,  that  the  law,  as  it  has  been  stated  by  the  counsel  for 
the  defendant,  is  correct.    The  returning  officer  is  to  a  certain 
degree  a  ministerial  one,  but  he  is  not  so  to  all  intents  and  pur- 
poses ;  neither  is  he  wholly  a  judicial  officer,  his  duties  are  neither 
entirely  ministerial  nor  wholly  judicial,  they  are  of  a  mixed  nature. 
It  cannot  be  contended  that  he  is  to  exercise  no  judgment,  no 
discretion  whatsoever  in  the  admission  or  rejection  of  votes ;  the 
greatest  confusion  would  prevail  if  such  a  discretion  were  not  to 
be  exercised.    On  the  other  hand,  the  officer  could  not  discharge 
his  duty  without  great  peril  and  apprehension,  if,  in  consequence 
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CuLLBN  of  a  mistake,  he  became  liable  to  an  action.  It  has  been  urged, 
MoKBia  ^^^  Lord  Holt,  who  with  great  honour  to  himself  once  filled 
[  *6BS  ]  "^this  seat,  intimated  his  opinion  that  the  mere  refusal  of  the 
vote  of  a  person  entitled  to  vote,  would  give  the  party  a  right  to 
sue  the  returning  officer.  Whether  he  ever  did  say  so  or  not,  we 
do  not  certainly  know,  for  the  reports  of  that  case  are  very  im- 
perfect. No  one  entertains  a  greater  veneration  for  that  learned 
Judge  than  I  do,  but  if  he  did  so  express  himself,  I  am  bound  to 
deliver  my  opinion  that  he  was  mistaken.  The  case  alluded  to 
(Ashby  V.  White)  had  been  tried  by  a  jury,  and  upon  the  face  of 
the  record  the  defendant  was  charged  with  malice,  and  when  a 
writ  of  error  was  brought,  the  record  itself  was  conclusive  as  to 
the  malice  of  the  defendant,  since  the  Court  could  look  at  nothing 
beyond  the  record.  The  next  case  which  has  been  alluded  to,  is 
that  of  Grew  v.  Milward,  and  there  the  declaration  charged  the 
defendant  with  having  wilfully  and  maliciously  refused  the  vote 
of  the  plaintiff,  and  there  the  jury  found  a  verdict  for  the  plaintiff 
with  considerable  damages,  amounting  to  8002.,  from  which  it 
appears  that  the  defendant  had  conducted  himself  very  mali- 
ciously. A  writ  of  error  was  then  brought,  but  the  averment  of 
malice  was  upon  the  record,  and  ultimately  the  writ  of  error  was 
abandoned.  The  next  action  was  brought,  not  by  the  party 
whose  vote  had  been  refused,  but  by  a  candidate,  and  it  was 
brought  against  the  returning  officer  for  having  refused  votes 
tendered  on  behalf  of  the  plaintiff,  and  having  returned  another 
candidate. 

That  action  was  founded  upon  the  stat.  of  Will.  III.,  and  that 
[  *689 1      statute  gives  a  right  of  action  in  *those  cases  only  where  the  act 
of  the  defendant  is  wilful. 

A  case  afterwards  came  on  to  be  tried  before  Mr.  Justice 
Wilson,  on  the  Western  Circuit,  {Drew  v.  CoUon)  which  had 
been  brought  by  the  plaintiff  against  the  defendant  for  having 
refused  to  admit  his  vote.  It  was  admitted  by  the  counsel  for 
the  plaintiff,  that  the  plaintiff  was  one  of  a  class  of  persons  who 
had  not  for  a  length  of  time  been  allowed  to  vote,  and  it  was 
held  that  the  action  was  not  maintainable,  because  the  de- 
fendant had  done  no  more  than  that  which  his  predecessors 
had  done.    If  a  vote  be  refused  with  a  view  to  prejudice  either 
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the  party  entitled  to  vote,  or  the  candidate  for  whom  he  tenders  Cttllbn 
his  vote,  the  motive  is  an  improper  one,  and  an  action  is  main-  mobbib. 
tainable.  The  question  for  your  consideration  is,  whether  the 
refusal  of  the  vote  in  this  instance,  was  founded  on  an  improper 
motive  on  the  part  of  the  defendant.  It  is  for  you  to  pronounce 
your  opinion  whether  the  defendant's  conduct  proceeded  from 
an  improper  motive,  or  from  an  honest  intention  to  discharge 
his  duty  acting  under  professional  advice. 

If  he  intended  to  do  prejudice  either  to  the  plaintiff  or  to  the 
candidate  for  whom  he  meant  to  vote,  the  plaintiff  is  entitled  to 
your  verdict ;  if  on  the  other  hand  he  acted  in  the  best  way  he 
could  according  to  his  judgment,  your  verdict  ought  to  be  for  the 
defendant. 

[His  Lordship  then  read  the  evidence,  and  commented  fully 
upon  all  the  facts  of  the  case.] 

The  jury  retired  to  consider  their  verdict,  and  after  being       [590] 
absent  for  a  considerable  time,  sent  a  message  stating  that  they 
were  not  likely  to  agree,  and  ultimately  it  was  agreed  between 
the  parties,  that  a 

Juror  should  he  withdrawn. 
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A000T7NT— Duty  of  person  in  fidnciary  position  to  render.— The 
first  duty  of  an  agent,  receiver,  truBtee,  or  executor,  is  to  be  constantly 
ready  with  his  accounts,  and  neglect  in  this  is  a  ground  for  charging  him 
with  interest.     Pearse  v.  Oreen 258 

And  see  Limitations,  Statute  of;  Partnership,  1 ;  Public  Officer. 

ACTION,  parties  to.    See  Practice,  3,  4. 

ADVOWSON — Presumption  of  Crown  grant. — A.  grant  from  the 
Grown  of  an  advowson  (excepted  in  a  former  grant  under  general  words), 
will  be  presumed  after  a  possession  evidenced  by  title  deeds  for  133  years 
and  three  presentations.     Gibeon  y.  Clark 266 

AFFIDAVIT.     See  Practice,  1. 

AAINUITY.     See  Mortgage,  5. 

APPRENTICE — ^Recovery  of  premiiun  paid  under  void  indenture. 
— The  plaintiff,  having  paid  a  premium  on  the  execution  of  a  deed  of 
apprenticeship,  which  aid  not  state  the  premium  and  was  unstamped,  held 
not  entitled  to  recover  back  the  premium  on  the  ground  that  with  full  notice 
of  the  statutory  requirement,  she  had  been  a  party  to  the  attempt  to  defraud 
the  revenue.     Stokes  v.  Twitchen 527 

ABBITBATION— Death  of  party  before  award.— The  authority  of  an 
arbitrator  is  determined  by  the  death  of  either  party  before  the  award. 
Cooper  V.  Johnson 483 

2.  Setting  aside  award. — The  arbitrator,  to  whom  an  action  on 

the  case  for  a  fraudulent  representation  of  the  circumstances  of  A.  was 
referred,  found  that  the  defendant,  knowing  the  object  of  the  plaintiffs' 
enquiries,  had  omitted  to  state  the  material  mcts  of  the  existence  of  debts 
due  by  A.  to  him,  and  of  his  holding  A.'s  warrant  of  attorney,  and  that 
therefore  he  did  not  give  a  fair  representation  of  what  he  knew  concerning 
A.'s  credit ;  and  that  the  defendant,  although  he  did  not  mean  to  hold  out 
any  inducement  to  the  plaintiffs  to  trust  A.,  thereby  misled  the  plaintiffs, 
and  created  in  them  a  false  confidence  in  the  circumstances  of  A.  The 
arbitrator  acquitted  the  defendant  of  all  collusion  with  A.,  and  of  all  fraud 
at  the  time  of  makine  the  representation,  but  feeling  himself  compelled  by 
adjudged  cases,  whi^  he  mentioned,  to  decide  that  the  knowledge  of  the 
falsehood  of  the  thing  asserted  was  in  itself  fraud  and  deceit,  he  awarded  in 
favour  of  the  plaintiffs.  The  Court  set  aside  the  award,  on  the  ground  that 
the  arbitrator  had,  on  the  face  of  it,  acquitted  the  defendant  of  fraud  and 
deceit.      Avmb  v.  Milward 603 

3.  Selection  of  umpire  by  lot. — Where  the  parties  named  two 

arbitrators,  who  were  to  choose  an  umpire,  and  each  arbitrator  named  a 
person  to  whom  the  other  objected ;  and  they  afterwards  agreed  to  decide  by 
lot  whidi  should  name  the  umpire,  and  thereupon  the  party  who  won 
named  the  person  to  whom  the  other  had  deviously  objected :  Held,  that 
the  award  made  by  such  umpire  was  bad.     Welh  v.  Cooke    .        .        .    409 
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ATTAOHKENT.    Sm  Contempt  of  Ck>iirt. 

ATTAINDBB— GonsoquexiOM  of. — By  attainder  all  the  personal  pro- 
perty and  riffhts  of  action  in  respect  of  property  accruing  to  the  party 
attainted,  ei&er  before  or  after  attainder,  are  vested  in  the  Grown  without 
office  found,  and  therefore  attainder  may  be  well  pleaded  in  bar  to  an  action 
on  a  bill  of  exchange  indorsed  to  the  plaintiff  after  his  attainder.  BuUock  ▼. 
DoddB 420 

ATTOBKET-GENEBAL — Judgment  on  extent  where  proceedings 
not  followed  up  by.    See  Extent,  1. 

AXJ0TIONEEB--Eecover7  of  deposit  from.  See  Vendor  and  Pur- 
chaaer,  1. 

And  see  Ooods,  Sale  of,  5. 

BAIUtENT— Wharfinger's  liabilitv  for  insurance  money. — ^A. 
deposits  goods  in  the  warehouse  of  B.,  a  wnarfinger,  for  the  purjKwe  of  sale 
by  B.,  who  is  paid  for  warehouse  rent,  and  receives  a  commission  on  the 
Hale.  B.  having  insured  the  goods,  which  are  afterwards  burnt  in  another 
warehouse,  where  they  have  been  placed  for  the  convenience  of  B.  without 
the  privity  of  A.,  and  having  received  the  amount  from  the  insurer,  is  liable 
to  A.  for  so  much  money  had  and  received  to  his  use.  Sidaways  v. 
Todd 703 

BAKKEB — Liability  for  trust  funds  paid  to  executors  in  ordinary 
course  of  business. — Bankers,  the  agents  of  executors,  and  authorized  by 
them  to  receive  certain  assets,  remitting  the  amount  to  the  executors  in  the 
course  of  their  duty  as  agents,  and  afterwards  applying  the  assets,  when 
received,  in  iiayment  of  the  amount  of  such  remittances,  are  not  responsible 
in  respect  ox  a  misapplication  b^  the  executors ;  they  not  being  privy  to 
any  intention  of  such  misapplicanon.    Keane  v.  RoherU        .        .        .    306 

And  $ee  Principal  and  Surety. 

BANK  NOTE— Possession  of  forged  note.  See  False  Imprison- 
ment. 

BANXBTIPTCY— 1.  Amount  of  debt — Addition  of  interest. — ^In- 
terest accruing  before  the  act  of  bankruptcy  cannot  be  added  to  the  principal 
sum  due  on  a  bill  of  exchange,  so  as  to  constitute  a  good  petitioning 
creditor's  debt,  unless  interest  be  specially  made  payable  on  the  face  of  the 
biU.     Cameron  Y,  Smith 444 

2.  Obligation  of  witness  to  answer  questions. — Commissioners 

of  bankruptcy  were  authorized  to  examine  a  witness  concerning  the  person, 
trade,  dealings,  estate,  and  effects,  of  the  bankrupt.  Incidentally  to  this 
power  they  may  examine  him  also  respecting  other  individuals,  through 
whom  ih&y  may  be  likely  to  obtain  information  on  those  points,  l^e 
witness  was  asked  questions  as  to  when  and  where  he  last  saw  the  bankrupt's 
wife :  Held,  that  the  questions  were  legal  and  material ;  and  that  the 
commissioners  were  justined  in  committing  him  for  giving  unsatisfactory 
answers  to  these  questions.    Ex  parte  Vogel 410 

3.  Proof  by  solvent  partner. — ^A  solvent  partner,  winding  up  the 

partnership  affairs,  may  prove  imder  the  commission  against  the  bankrupt 
partners  the  share  of  the  deficiency  which  eachpartner  should  have  borne  as 
a  debt  against  his  separate  estate.    Ex  parte  Wat$on    ....    319 

4.  Mutual  credit.    See  Lien,  1. 

5.  Sale  by  assignees.    See  Vendor  and  Purchaserp  2. 

And  $ee  Solicitor  and  Client,  1. 

BIOAETT.    See  Oriminal  Law,  1. 
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BILL  OF  EXCHANGE*— 1.  Presentment  of  note.— A  promiasory  note 
18  made  payable  at  G. :  a  presentment  at  a  banker*8  at  G.,  tne  maker  being 
absent  nom  G.  when  the  note  became  due,  is  sufficient  evidence  of  a  jpre- 
sentment  to  the  maker  at  G.  as  alleged  in  l^e  declaration.  Hardy  y. 
Woodroffe .    689 

2.  Document  promising  to   pay   both  fixed   and  xmcertain 

amounts. — ^An  instrument  by  which  the  party  promises  to  pay  the  sum  of 
65Z.,  and  also  such  other  sum  as,  by  reference  to  his  books,  he  owed 
to  another,  with  interest,  cannot  be  considered  as  a  promissory  note,  even 
as  to  the  6d/.,^nd  cannot  be  giyen  in  eyidence  imder  the  coimt  upon  an 
account  stated,  without  an  agreement  stamp.     Smith  v.  NightingaU    .    694 

3.  Interest.    See  Bankruptcy,  1. 

And  see  Trover  and  Conversion,  1. 

BRIDGE.    See  Justice  of  the  Peace,  1. 

BBOBSB— Scope  of  authority  of.    See  Goods,  Sale  of,  1. 

CAJEIBIEB. — 1.  Negligence — Notice  limiting  liability. — A  carrier 
is  liable  for  gross  ueglij^nce,  although  the  goods  are  aboye  the  value  men- 
tioned in  his  public  notice,  and  although  they  are  not  specially  entered  and 
insured.     Birkett  v.  Willan 473 

2.  Liability  for  loss  of  dog. — ^A  myhound  is  delivered  to  a  carrier, 

who  gives  a  receipt  for  it,  the  greyhound  oemg  afterwards  lost,  the  carrier 
cannot  set  u}>  as  a  defence  that  the  dog  was  not  properly  secured  when 
delivered  to  him.     Stuart  v.  Crawley     .         .        .        •        .        •        .691 

CHAPEL.     See  Charity,  1. 

CHARITY — Lease  to  trustees  of  chapel — Conveyance  for  the 
benefit  of  a  charitable  use. — ^The  owner  of  land  having,  at  his  own 
expense,  built  a  chapel,  and  the  conCTOgation  haying  subscribed  a  sum  of 
money  for  the  purpose  of  enlarging  and  improving  the  same,  he,  in  considera- 
tion that  the  money  so  subscribed  should  be  expended  for  that  purpose, 
demised  the  jiremises  by  lease  for  twenty-three  years,  reserving  a  pepper- 
corn-rent, during  his  life,  and  10/.  per  annum  after  his  death.  A  declaration 
of  trust  was  afterwards  executed  by  some  of  the  lessees,  declaring  that  they 
would  hold  the  premises  in  trust  for  the  congregation  assembling  at  the 
chapel,  and  that  m  case  the  public  worshij)  should  be  there  discontinued,  then 
that  they  would  assign  the  premises  for  civil  purposes :  Held  that  this  was  a 
conveyance  for  the  benefit  of  a  charitable  use,  and,  therefore,  void  within 
the  9  Geo.  II.  a  36,  s.  1.   (See  now  51  &  5'2  Vict.  c.  42,  s.  4.) 

Held  also,  that  neither  the  sum  agreed  to  be  expended  on  the  premises, 
nor  tiie  rent  reserved  at  the  death  of  the  lessor,  could  be  considerod  a  full 
consideration  paid  for  the  lease,  so  as  to  bring  the  case  within  the  2nd  sec- 
tion of  that  statute.    Doe,  d»  Wellard  v.  Hawthorn        ....    361 

2.  Regulation — ^Voluntary  school — Provisions  of  trust  deed. — 

The  Court  wiU  not  interfere  to  regulate  a  voluntary  charily  supported  by 
contributions,  where  some  of  the  trustees  complain  of  the  acts  of  the  majority 
as  being  adverse  to  the  intention  of  the  former  and  others  of  the  contributors, 
but  where  the  conduct  of  the  acting  trustees  is  free  from  bhune. 

Where,  in  such  a  case,  there  is  a  trust  deed,  the  Court  wUl  not  vary  its 
terms  on  the  application  of  persons  suggesting  that  they  are  not  such  as 
all  the  contributors  intended  that  they  should  have  been. 

A  proviso  in  a  deed  that  gratuitous  teachers  should  attend  to  instruct 
the  sdiool,  and  that  no  doctrines  should  be  taught  there  contrary  to  those  of 
the  Church  of  England,  held  not  to  be  contravened  by  the  appomtment  of  a 
dissenting  minister,  at  a  salary,  to  read  lectures  in  the  school-room  fpart  of 
the  building  erected  by  the  original  trustees,  for  the  purposes  of  the  cheurity^, 
when  not  used  as  a  school,  the  subscribers  contributing  the  amount  of  his 
Bfdary.    Ex  parte  Pearean,  In  re  Mcudeefidd  School        ....     628 

— -^  3.  Objects. — Charity  estate  given  for  the  maintenance  of  ten  decayed 
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houBeholdan,  applied  to  the  poor  of  the  perish  generally ;  whether  a  breadi 
of  tmet,  if  amongst  the  poor  maintained  there  have  been  as  many  as  ten 
who  would  have  been  proper  objects  of  the  charity.  Qturre.  Ex  parte 
FoitUer 22» 

OLBBX  OF  THE  PBACB.    See  Justice  of  the  Peace,  1. 

OLUB— liiAbility  of  indiTidual  members  for  ^oods  bought.  Bee 
Goods,  Sale  of,  3. 

OOlOaSSIONSBS  OF  8EWEB8.    See  Sewer.  ^ 

OOITTBXPT  OF  C0T7BT— Application  for  discharge  before  expira- 
Hon  of  term  of  committal. — The  Court  will  order  a  person  who  has  boen  in 
oustody^  for  any  given  time  under  an  attachment  for  a  contempt  of  its 
authority  in  disooeying  an  injunction  to  be  discharged  on  motion,  if  the 
portion  of  his  imprisonment  be  shewn  to  its  satisfaction  to  be  oommensurate 
with  the  degree  of  the  offence,  on  the  terms  of  paying  the  costs  of  his 
contempt;  notwithstanding  the  application  be  opposed  on  the  part  of  the 
pkintiff.  Adlard  y.  Smith 662 

OOVTSACT. — 1.  Agreement  to  cure  within  specifled  time— ^Frau- 
dulent representations. — One  who  professes  to  cure  disorders  within  a 
specific  time  by  means  of  sovereign  medicines,  and  induces  another  to 
employ  him  by  false  and  fraudulent  professions  of  his  skill,  cannot  recover 
for  medicines  or  attendance.    Hupe  v.  Phdp$ 726 

2.  Kisrepresentation. — ^A  party  obtaining   an   agreement  by  a 

partial  misrepresentation  is  not  entitled  to  specific  performance  on  waiving 
tbepart  affected  by  the  misrepresentation. 

The  effect  of  nartial  misrepresentation  is  not  to  alter  or  modify  the  agree- 
ment pro  tanto,  but  to  destrojir  it  entirely,  and  to  operate  as  a  personal  Mr  to 
the  party  who  has  practised  it.     VucoutU  Clermont  v.  Ta$burgh    .        .    243 

3.  By  public  oillce. — If  a  public   board   enter  into  an  express 

contract,  in  distmct  terms,  with  a  person  of  competent  ability,  for  the  under- 
taking of  a  diflBcolt  and  hazardous  state  enterprise,  and  the  performance  of  a 
confidential  service  under  Government,  on  behklf  of  the  public,  in  considera- 
tion of  a  stipulated  remuneration  by  way  of  commission  on  the  prime  costs  of 
purchases  made  by  him,  the  Court  will  not  (on  an  official  information  filed 
against  him  by  the  Attorney-General,  after  his  accounts  have  been  allowed  by 
the  public  office,)  entertain  any  question  involving  merely  the  propriety  or 
pruaenoe  of  the  contract  itself,  or  the  exoess  of  the  remuneration  agreed  to 
oe  paid  to  the  individual  for  the  performance  of  the  particular  service. 
Attamey'Oeneral  y.  Linde^en 647 

^*JSo  buy  goods  from  particular  person.— A  condition  in  a  deed 

of  composition,  that  a  publican  shall  continue  to  deal  for  twelve  jears  with 
his  creditors  in  the  articles  of  their  respective  trades,  may  be  vahd.  But  it 
is  qualified  by  the  implied  condition,  that  their  articles  shall  be  good  and 
marketable.  Gk>ntracts  by  which  brewers  bind  publicans  to  deal  with  them 
are  not  to  be  favoured,  as  tending  to  prejudice  the  health  of  the  subject. 
Thornton  v.  Sherratt 543 

5.  For  public  works.— When  a  person  engages  on  behalf  of  the 

public,  and  in  performance  of  a  public  duty,  that  person  is  not  personally 
liable  on  the  contract    AUen  v.  fVcUdegrave 660 

CONTBIBXmOK.    See  Partnership,  3. 

COMTEBSION.    See  Trover  and  Conversion ;  Will,  5. 

CORPORATIOK  (KUNIOIPAIi).    See  Quo  Warranto. 

COSTS.    See  Solicitor  and  Client,  1. 
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OOVENANT — 1.  Qualified  covenant. — ^The  assignor  of  a  term  coven- 
anted that  lie  had  not  at  any  time  done  any  act  whereby  the  premises 
assigned  could  be  encumbered ;  and  that,  notwithstanding  any  such  act,  the 
lease  was  a  good  and  subsisting  lease,  and  that  the  defendant,  at  the  time  of 
executing  the  assignment,  had  in  himself  good  right  to  assi^  the  premises 
in  Tnanner  a/oresaid:  Held,  that  tiie  covenant  that  the  assignor  had  good 
right  to  assign,  was  qualified  and  restrained  to  his  own  acts  only.  Foord  v. 
Wilson 554 

2.  Waiver  by  parol. — ^An  absolute  covenant  by  deed  cannot  be 

waived  by  parol  before  breach.     Cordwent  v.  Hunt        ....     578 

3.  Satisfaction  by  legacy.    See  Will,  20. 

And  see  Contract,  4 ;  Landlord  and  Tenant,  2. 

CSIMI]!|rAI«  LAW — 1.  Bigamy— -Onus  of  proof. — ^The  law  always  pre- 
aumes  against  the  commission  of  crime;  and  therefore,  where  a  woman, 
twelve  months  after  her  first  husband  was  last  heard  of,  married  a  second 
husband ;  held,  on  appeal,  that  the  Sessions  did  right  in  presuming  prtind 
facie  that  the  first  husband  was  dead  at  the  time  of  the  second  marriage ; 
and  that  it  was  incumbent  on  the  party  objecting  to  the  second  marriage  to 
nve  some  proof  that  the  first  huslwnd  was  then  alive.  B.  v.  Inhabitants  of 
Tufyning 480 

2.  Conspiracy  —  Sufficiency    of    Indictment. — An    indictment 

charged  that  defendants  conspired,  by  divers  false  pretences  and  subtle 
means  and  devices,  to  obtain  from  A.  divers  lar^  sums  of  money,  and  to 
cheat  and  defraud  him  thereof :  Held,  that  the  gist  of  the  offence  being  the 
conspiracy,  it  was  sufficient  only  to  state  that  fact  and  its  object,  and  not 
necessary  to  set  out  the  specific  pretences.    B.  v.  QUI  and  Henry  407 

3.  << Transportation." — By  the  word    "transportation"    in   the 

8  Qeo.  m.  c.  15  (smce  repealed)  is  meant  not  merely  the  conveying  of  a 
felon  to  the  place  of  transportation,  but  his  being  so  conveyed  and  remain- 
ing there  during  the  term  for  which  he  is  ordered  to  be  transported ;  and 
therefore  a  felon  attainted  is  not  by  that  statute  restored  to  his  civil  rights 
till  after  the  expiration  of  the  term  for  which  he  is  ordered  to  be  so  trans- 
ported. [The  questions  discussed  in  this  case  cannot  arise  in  the  same  form 
under  modem  law.]    Bullock  y.  Dodds 420 

4.  Cross-examination  of  witness  in  prosecution  for  perjury. 

Bee  Bvidence,  5. 

DAMAGES— Exemplary,  when  allowed— Intention  of  defendant. 
— ^In  an  action  for  throwing  poisoned  barley  upon  the  plaintiff's  premises, 
in  order  to  poison  his  poultry,  the  jury  are  not  confined  in  their  verdict  to 
the  actual  damages  sus&dned,  but  may  consider  the  malicious  intention  of  the 
defendant.    Sears  y,  Lyons 688 

DEBT — Presumption  of  satisfaction.-— Assumpsit  and  plea  of  set-off 
lor  money  lent  by  the  defendant  to  the  plaintiff.  Beplication,  denying  the 
set  off.  It  appeared  that  the  loan  took  place  13  years  a^.  Although  the 
Statute  of  Limitations  is  not  a  legal  bar  to  the  action,  the  jury  may  presume 
from  length  of  time  and  other  circumstances,  that  the  debt  has  been  satisfied. 
Cooper  V.  Turner  730 

DECEIT.    See  Ship  and  Shipping,  6. 

DEED — ^Execution  of  for  fraudulent  purpose — Estoppel. — ^No  man 

can  be  allowed  to  aXLege  his  own  fraud  to  avoid  his  own  deed ;  and,  there- 
fore, where  a  deed  of  conveyance  of  an  estate  from  one  brother  to  another 
was  executed  to  give  the  latter  a  colourable  qualification  to  kill  game :  Held 
that,  as  against  uie  parties  to  the  deed,  it  was  valid,  and  was  sufficient  to 
support  an  ejectment  for  the  premises.    Doe  d.  Boberte  y.  Boherte         .    477 
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DEED  OF  ABBAVOSKENT.     See  Contract,  4. 

DEFAMATION — ^Evidence  tending  to  show  malice.— In  an  action 
where  malice  is  material,  if  words  not  on  the  record  are  given  in  evidence 
in  order  to  prove  malice,  the  defendant  may  prove  the  truth  of  such  words. 
Wamey.  Chadwdl 716 

DISTRESS,    See  Landlord  and  Tenant,  3 — 5. 

DOQ,  carrier's  liability  I6r  loss  of.    See  Carrier,  2. 

DOWBS — Election. — ^Election  raised  as  against  a  widow's  claim  to 
dower  out  of  her  husband's  residuary  real  estate,  by  a  direction  showing 
that  a  particular  part  of  such  real  estate  was  to  be  occupied  by  one  of  the 
testators  daughters  for  her  personal  enjoyment.    MiaU  v.  Brain         .    277 

EJECTMENT — Boundary  of  premises  recovered. — ^After  the  plaintiff 

in  ejechnent  has  proved  his  title  to  a  verdict,  the  Court  will  not  try  the 

question  of  the  precise  extent  of  the  plaintifTs  claim  as  defined  by  particular 

metes  and  bounos.     Doe  d.  Drapers'  Co.  v.  Wilson         ....    724 

And  tee  Landlord  and  Tenant,  11. 

ELECTION.     See  Dower  ;  WiU,  8,  22. 

ENTAIL.    See  Scots  Law. 

ESTATE.     SeeWm^e. 

ESTOPPEL.     5eeDeed. 

EVIDENCE~1.  Entry  in  book  kept  in  parish  chest.— On  an  appeal, 
the  respondents,  in  order  to  prove  the  fact  of  the  delivery  to  them  of  acertifi- 
cute  eiven  by  the  appellants,  acknowledeing  the  pauper  to  be  their  settled 
inhabitant,  produced  an  old  book  from  their  own  parish  chest,  in  whioh  was 
an  entry  of  that  fact  in  the  handwriting  of  a  former  parish  officer.  Held, 
that  such  evidence  was  inadmissible,     m,  v.  Debenham  .        .    401 

2.  Excise  entry. — ^An  entry  by  A.  at  the  Excise  Office  of  premises 

for  the  keeping  of  beer  for  home  consumption  and  exportation,  in  tne  name 
of  himself,  B.  and  C,  is  conclusive  against  A.  as  far  as  regards  the  Crown, 
but  is  not  conclusive  with  respect  to  other  parties.    EUis  v.  WcUson     .     726 

3.  Of  ecclesiastical  rectory. — A  room,  part  of  a  mansion-house 

in  the  parish,  fitted  up  as  a  chapel,  in  which  marriages  and  baptisms  have 
been  solemnised,  is  sufficient  to  establish  the  fact  of  a  rectory  oeing  eccle- 
siastical, although  there  be  no  burying-ground  attached,  and  other  incidents 
thereto  be  wantmg.    BoulUm  v.  Richards 678 

4.  Evidence  of  guardian  in  suit  on  behalf  of  ixifknt.— Where 

a  minor  sues  by  his  guarman,  the  declaration  of  the  guardian  is  not  evidence 
against  the  plamtiff.     Cowling  v.  Ely 694 

5.  Onus  of  Proof— Accounts  kept  by  deceased  person. — On  an 

inquiry  into  very  remote  transactions,  accounts  kept  by  a  deceased  person 
aro  primd  facte  evidence,  throwing  on  the  other  side  the  onus  of  impeaching 
them.     Chalmer  v.  Bradley 216 

6.  Bight  to   cross-examine  witness. — A  witness  having  been 

called  into  the  box  and  sworn  in  the  course  of  a  prosecution  for  a  mis- 
demeanor, produces  a  document,  but  is  not  examined.  The  defendant  is 
entitled  to  cross-examine.    Bex  v.  Brooke 723 

7.  Affidavit  sworn  before  commissioner  interested  in  case.  See 

Practice,  1. 

8.  Committal  of  witness  for  onsatisfiactory  answers  in  bank- 
ruptcy proceedings.    See  Bankruptcy. 

9.  To  explain  deed.    See  Vendor  and  Purchaser,  6. 

And  see  Xanor ;  Will,  8. 
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EZECUTION— 1.  Fi.  fk.—Sepated  ownerahip  of  goods.— A  creditor 

is  not,  by  the  English  common  law,  entitled  to  rely  on  reputed  ownership 
arising  from  the  possession  of  chattels.     Edwards  y.  Bridges        .        .     702 

2.  For  what  rent  landlord  may  claim. — ^Where  goods  seized 

under  an  extent  had  been  kept  by  the  officers  for  a  long  time  locked  up  on 
the  premises,  pending  a  reference  of  the  prosecutor's  claim,  during  which  a 
subsequent  arrear  of  rent  accrues  due  to  the  landlord :  the  Court  refused  to 
interfere  in  his  behalf,  so  far  as  to  order  the  effects  to  be  sold,  and  the  rent 
in  arrear  to  be  paid  to  him  out  of  the  produce. 

8emble,  his  remedy  is  by  action  |or  use  and  occupation  against  the  tenant, 
or  case  against  the  officer.    B.  y.  Hill 616 

EXECUTOB^Breach  of  trust.     See  Banker. 

EXTENT— 1.  Amoveas  manus— When  granted.— The  Court  will  not 
give  judgment  as  if  the  plea  were  confessed,  for  defendants,  (claiming  as 
assignees,  the  goods  of  a  bankrupt  seized  under  an  extent)  on  motion  for 
that  purpose,  where  the  AUorney-Oeneral  has  not  demurred,  replied,  or 
otherwise  proceeded. 

SemhUy  however,  they  woiild  grant  a  writ  of  amoveas  manus  in  such  a  case. 
B.  V.  Evans 676 

2.  Whether  Crown  bound— 66  Oeo.  m.  c.  60.— The  statute 

o6  G^.  III.  c.  50,  although  passed  for  the  purpose  of  general  good  and 
public  benefit  in  promoting  good  husbandry,  does  not  extend  to  bind  the 
C^wn :  therefore,  sales  of  goods  seized  unaer  prerogative  process  are  not 
within  it,  and  the  sheriff  must  sell  unconditionally.  B,  v.  Osbourne  .  619 
And  see  Principal  and  Agent. 

FAGTOBy  lien  of.    See  Principal  and  Agent. 

FALSE  IMPBISOXtfENT— Possession  of  forged  bank-note.— A. 

takes  a  bank-note  in  the  course  of  his  business,  which  he  pays  to  B.,  the 
note  is  afterwards  stopped  at  the  bank  as  a  forged  note,  and  is  brought  by 
an  inspector  to  A.  who  immediately  pajrs  to  B.  the  amount  of  the  note,  and 
refuses  to  give  it  up  to  the  inspector,  insisting  on  his  right  to  retain  it,  in 
order  to  recover  the  amount  from  the  person  from  whom  he  received  it. 
The  inspector,  in  the  absence  of  all  circumstances  of  suspicion,  is  not  justi- 
fied in  (marging  A.  before  a  magistrate  with  feloniously  having  the  note  in 
his  possession.  Knowing  it  to  be  forged,  for  the  purpose  of  compelling  him 

.  to  give  up  the  note. By  possession,  under  the  stat.  45  Gheo.  III.  c.  89, 

8.  6,  is  meant  the  original  possession  of  a  note  acquired  in  an  illegal  mode, 
and  not  a  subsequent  possession  like  the  above,  where  the  original  possession 
was  legal.     Brooks  v.  IVarwick 697 

FINE,  levied  by  husband  and  wife.    See  Settlement  (marriage),  2. 

And  see  Husband  and  Wife,  2. 

FBAXXD.    See  Contract,  1. 

GK>OI>S  (SALE  OF) — 1.  Authority  of  broker.— The  character  of  broker 
is  materially  different  from  that  of  factor ;  and,  therefore,  where  a  broker  sells 
goods  without  disclosing  the  name  of  his  principal :  Held,  that  he  acts  be- 
yond the  scope  of  his  authority,  and  that  the  buyer  cannot  set  off  a  debt 
due  from  the  broker  to  him  against  the  demand  for  the  goods  made  by  the 
principal.    Baring  v.  Corrie 383 

2.  Breach  of  contract — Measure  of  damages. — If  a  vendor  has 

time  until  a  given  day  to  deliver  goods,  and  on  a  prior  day,  when  the  prices 
are  low,  he  refuses  to  proceed  with  the  contract,  after  which  the  price  rises, 
the  purchaser,  not  rescinding,  is  entitled  to  recover  the  difference  between 
the  contract  price  and  the  higher  price  which  the  goods  bear  on  the  last  day 
appointed  for  the  fulfilment  of  the  contract.    Leigh  v.  PaUrson  .        .    552 
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GOODS  (SALE  OF)— 3.  Liability  of  members  of  club  for  goods 
EUpplied. — Where  goods  are  ordered  by  one  member  of  a  club  for  the 
bt'Uflit  of  all,  every  member,  who  either  concura  in  the  order  or  subee- 
^ueiitly  assenta  to  it,  is  liable,  although  the  member  who  ordered  the  goods 
IS  made  the  debtor  in  the  plaintiff's  books  and  the  bill  is  sent  to  him^, 
tmlcss  it  clearly  appear  that  the  plaintiff  meant  to  give  credit  to  that 
member  only.     Dtlanney  v.  Strickland 706 

4.   Delivery — Custom  of  Liverpool — ^Liability  for  warebouBo 

rent.— By  the  usage  of  liverpool  the  vendor  of  goods  was  to  pay  ware- 
house rent  for  two  months  after  the  sale,  if  the  foods  remainea  tnere  so 
long :  Held,  however,  that  where  the  vendor  of  such  goods  had,  within  the 
two  months,  given  the  usual  order  for  delivery  to  the  purchaser,  the  pro- 
perty in  the  goods  from  that  time  vested  in  the  latter,  and  that  he  beoune 
responsible  for  all  accidents  which  might  happen  to  them,  and  that  the  qt- 
cumstauoe  of  the  goods  having  within  that  time  l)een  distrained  for  ware- 
house rent,  was  an  accident  which  must  fall  on  the  vendee,  and  such  rent 
having  been  paid  by  the  vendor's  agent,  in  order  to  i-odoem  the  goods :  Held 
that  the  latter  could  not  recover  the  same  from  the  vendor  as  money  paid 
to  his  use.     Greaves  v.  Hepke 381 

p.  Resciasion  of  contract  by  auctioneer.— A  declaration  in 

assumpsit  against  an  auctioneer,  for  having  rescinded  a  contract  of  sale 
contrary  to  his  duty  as  auctioneer,  may  be  supported  by  implication  of  law 
arising  upon  the  facts  of  the  employment  of  tne  auctioneer  by  the  plaintiff, 
and  his  sale  of  the  goods,  without  proof  of  an  express  agreement  on  his  part 
not  to  rescind  the  contract.    Nehon  y.  Aldridgt 709 

-- —  6.  Seller's  lien. — ^A.  sells  to  B.  a  carriage,  to  be  paid  for  partly  by 
a  bill  upon  delivery,  and  partly  by  a  bill  at  a  future  day,  and  B.  neglecting 
to  take  the  carriage,  A.  obtains  a  verdict  against  him  for  goods  bargained 
and  sold.  Until  the  amount  is  paid  to  A.,  he  has  a  lien  upon  the  carnage, 
and  the  sheriff  cannot  seize  it  under  a  fi.  fa,  against  the  goods  of  B. 
noiddiich  V.  De»angea 692 

7.  Warranty — Liability  for  consequences  arising  from,  defect 

in  goods. — Under  an  averment  that  one  of  the  links  of  a  warranted  chain 
cable  broke,  and  that  thereby  the  chain  cable  and  an  anchor  to  which  it  was 
attached  were  whoUjr  lost,  it  is  sufficient  to  prove  that  a  link  of  the  chain 
cable  being  broken  it  became  impossible  to  get  in  the  cable,  and  that  the 

Silot,  for  the  preservation  of  the  ship  and  crew,  slipped  the  cable,  and  that 
iie  anchor  and  chain  cable  were  thereby  lost. 

Held,  also,  that  under  the  warranty  of  the  cable,  the  plaintiffs  might, 
in  addition  to  the  value  of  the  cable,  recover  the  value  of  the  lost  anchor,  U> 
which  the  defective  cable  was  attached.     Borradaile  v.  Brunion    .        .     54S 
And  tee  Bailment. 

OBAKT,  firom  Grown,  presumption  of.    See  Advowson. 

OUABDLIN.    ;Ses  Infant,  1. 

HITSBAin)  AND  WIFS—l.  Access  to  wife — ^Injunction  against 
husband. — An  injunction  to  restrain  a  husband  from  preventing  his  wife's 
solicit^ir  and  friends  from  having  access  to  her,  she  being  confined  by 
dangerouH  illness  in  his  house,  to  enable  her  to  execute  a  deed  of  appoint- 
ment under  a  power  in  her  marriage  settlement,  refused,  it  not  being  proved 
that  she  had  given  instructions  for  such  a  deed. 

Whether,  under  any  circumstances,  such  an  injunction  would  be  granted. 
Qwxre,    Middleton  y.  Middleton 2S3 

2.  Application  to  levy  fine  apart  from   husband. — ^A  rsnt- 

charpe,  payable  to  a  feme  covert  for  her  life,  was  sold  for  a  valuable 
consideration  by  herself  and  her  husband,  who  received  the  purchase-money, 
and  both  executed  a  deed  of  conveyance.  The  hiisband  was  separated  fumi 
the  wife,  who  was  ignorant  where  he  was  to  be  fovmd,  although  she  had 
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made  diligent  search  for  him.  On  an  application  that  the  wife  might  be 
allowed  to  levy  a  fine  of  the  rent-charge  without  her  husband,  the  Court 
refused  to  interfere.     Ex  parte  8t,  George 674 

HUSfiAND  AND  WIPE.— 3.  Mortgage  of  wife's  property— Hus- 
band's right  to  redeem. — Where  lands  are  in  settlement,  and  the  husband 
and  wife  join  in  a  mortgage  of  them,  if  the  deed  creating  the  security  is 
no  more  in  effect  than  a  simple  charge  upon  the  lands,  and  does  not  alter 
the  limitations  further  than  is  necessary  to  create  the  charge,  the  right  of 
redemption,  although  it  be  reserved  by  the  deed  to  the  husband  and  wife, 
or  either  of  them,  their  or  either  of  their  heirs,  &c.  belongs  only  to  those 
who  are  entitled  under  the  settlement,  and  not  to  the  heirs  of  the  husband, 
if  he  survive  the  wife. 

But  where  the  lands  of  A.  upon  her  marriage  were  settled  to  the  use  of 
husband  and  wife  successively  for  life,  remainder  in  strict  settlement,  re- 
mainder to  the  wife  and  her  heirs,  with  a  power  of  revocation  and  appoint- 
ment of  new  uses ;  and  she  joined  with  her  husband  in  a  mortgage,  and  by 
the  deed  to  lead  the  uses  of  a  fine  which  the  husband  and  wife  afterwanu 
levied,  according  to  covenant,  the  lands  after  the  determination  of  the  term, 
created  to  secure  the  repayment  of  the  money  borrowed,  were  limited  to  the 
husband  and  wife,  and  survivor  for  life,  remainder  in  tail  special ;  remainder, 
for  default  of  such  issue,  to  the  right  heirs  of  the  survivor  of  husband  and 
wife :  The  wife  having  died  without  issue,  leaving  the  husband  surviving : 
Held,  that  the  husband  and  his  heirs,  and  not  the  heirs  of  the  wife,  wei-e 
entitled  to  the  equity  of  redemption.  JacJuon  v.  Times.  ...  45 
And  see  Criminal  Law,  1. 

INDIA,  devise  of  lands  in  by  unattested  will.    See  Will,  22. 

INFANT — 1.  Appointment  of  guardian  without  reference. — Per- 
sons nominated  by  a  testator  to  be  guardians  of  his  natural  children,  and 
consenting  to  undertake  the  guardianship,  appointed  without  a  reference. 
Chatteris  v.  Young  , 242 

2.  Maintenance — Common    interest    of   children   in   fund. — 

"Wherever  a  family  of  children  bom,  and  to  be  bom,  have  a  common 
interest  in  a  fund,  the  fund,  if  necessary,  may  be  applied  for  the  mainten- 
ance of  the  children  already  in  existence. 

If  the  father  is  not  of  ability,  the  Court  will  allow  maintenance  for  the 
children,  although  the  mother  has  a  competent  separate  estate.    Haley  v. 

Bannister 299 

And  see  Evidence,  4. 

INJUNCTION.    8ee  Husband  and  Wife,  1. 

INSUBANCE  (MABINE) — 1.  Abandonment— Erroneous  belief  of 
master  as  to  amount  of  damage  sustained. — If  a  vessel  be  so  shattered 
by  a  storm  that  in  the  opinion  of  the  master  who  exerdses  a  fair  and  honest 
discretion  on  the  subject,  she  cannot,  without  imminent  peril  to  the  lives  of 
the  crew,  proceed  on  ner  voyage,  and  cannot  be  repaired  but  at  an  expense 
exceeding  the  amount  of  a  to&l  loss,  and  he  accordmgly  abandons  and  sells 
her,  the  owner  may  recover  from  the  insurer  as  for  a  total  lose,  although  it 
eventually  turn  out  to  be  possible  that  the  vessel  might  have  proceeded. 
Bohertson  v.  Caruthers 738 

2.  Alteration  of  voyage  bv  agent  of  owner. — ^A  determina- 
tion made  by  an  agent  duly  authorized  or  acknowledged  not  to  sail  upon  the 
voyage  insured,  but  upon  a  different  voyage,  discharges  the  underwriters. 
Tasker  v.  Cunninghame 33 

3.  Insurance  on  freight — ^Deduction   of  amount   of  freight 

actually  earned. — Insurance  on  freight  valued  at  10,000/.  on  a  voyaee 
from  A.  to  B.  and  thence  to  C,  with  a  memorandum  that  if  the  ship  shoiud 
be  lost  at  B.  a  settlement  should  be  made  as  if  she  had  had  on  ooard  an 
entire  freight  to  C.    The  ship  earned  freight  to  the  amount  of  2,500/.  on  her 
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voyage  from  A.  to  B.  and  was  lost  at  B. :  Held,  that  the  assured  could  not 
reoover  for  a  greater  loss  than  7,500/. ;  that  it  was  not  material  to  shew 
that  the  freight  from  A.  to  B.  had  been  insured  by  a  separate  policy ;  and 
that  a  charter-party  had  been  effected  for  Hie  voyage  from  d.  to  C.  for 
10,000/.     jRoberUon  v.  Marjoribanks 740 

nrSUSANCE  (XABINE)~4.  «  Peru  of  the  sea."— A  transnort  in 
government  service  was  insured  for  twelve  months,  during  which  she  was 
ordered  into  a  dry  harbour,,  the  bed  of  whidi  was  hard  and  uneven,  and  on 
tho  tide  having  left  her  she  received  damage  by  taking  the  ground :  Held, 
that  this  was  a  loss  by  a  peril  of  the  sea.     Fletcher  v.  Inglis .        .        .    448 

5.  Negligence  of  person  in  charge  of  ship.— Underwriters  who 

insured,  among  other  risks,  against  fire,  and  barratry  of  the  master  and 
manners,  are  Dable  for  a  loss  by  fire  occasioned  by  the  negligence  of  the 
master  and  mariners.    Buak  v.  Royal  Exchange  Ass.  Co.       .        .        .     350 

6.  BeaworthineM— Negligent   absence    of   crew. — ^Where  the 

assured  have  once  provided  a  sufficient  crew,  the  negligent  absence  of  all 
the  crew  at  the  time  of  tho  loss  is  no  breach  of  the  unplied  warranty  that 
the  8hip  should  be  properly  manned.    Bmk  v.  Hoyal  Exchange  Ass.  Co.      350 

7.  Concealment. — A  ship  insured  at  and  from  a  port,  sails 

cm  her  voyage  in  an  imseaworthy  state,  in  consequence  of  having  more 
cargo  than  sue  could  safely  cany.  Tho  vessel  sailed  and  put  back  to 
the  Downs,  and  then  sailed  again.  She  laboured  and  strained  much 
from  being  overloaded,  and  put  back  a  second  time.  An  application  was 
made  to  the  underwriters  for  liberty  for  the  ship  to  go  into  port  to  discharge 
part  of  the  cargo,  but  it  was  only  communicated  to  them  that  the  ship  was 
too  deep  in  the  water;  and  on  that  liberty  was  &:iven  by  memorandum 
indorsed  on  the  policy.  The  jury  found  thnt  the  subsequent  loss  was  not  in 
any  degree  attnoutable  to  the  cuciunstance  of  the  ship  having  been  over- 
laden: Held,  that  this  was  a  verdict  that  tho  vessel  was  not  imsea- 
worthy  when  she  finally  set  sail ;  that  the  fact  of  her  having  been  strained 
in  the  early  part  of  the  voyage  was  immaterial,  and  that  the  communication 
on  which  the  memorandum  was  made  was  sufficient.  The  memorandum 
being  in  effect  a  waiver  of  the  objection  that  the  vessel  was  unseaworthy 
at  the  original  commencement  of  the  voyage,  the  underwriters  were  held 
liable.     II  eir  y.  Aberdeen 450 

INTEREST— 1.  Interest  on  trust  money  employed  in  trade  to  be 
computed  at  6  per  cent.     Heaihcote  v.  Hulme 24S 

2.  On  public  money.    See  Public  Officer. 

And  see  Account ;  Bankruptcy,  1. 

JUSTICE  OF  THE  PEACE — 1.  Individual  liability  on  contract. — 
An  Act  of  Parliament  empowered  justices  in  Quarter  Session  assembled,  or  at 
uay  adjournment  of  the  same  to  build,  or  order  to  be  built,  a  bridge,  and 
enacted  that  they  might  contract  for  the  building  of  the  same ;  and  tnat  the 
justices  at  anv  general  Quarter  Session  might  appoint  such  of  the  justices  as 
they  should  think  fit  to  superintend  the  building,  Ac.  The  expenses  were  to 
be  provided  for  out  of  the  coimty  rate  ;  and  it  was  enacted  that,  in  all  actions 
or  proceedings  at  law,  the  juHtices  might  sue  or  be  sued  in  the  name  of  the 
clerk  of  the  peace ;  and  that  no  action  should  abate  by  the  death  of  any  such 
clerk,  but  that  the  clerk  of  the  peace  for  the  time  being  should  always  be 
deemed  tiie  plaintiff,  defendant,  or  respondent,  in  all  such  actions,  ftc ; 
tind  it  was  provided  that  every  such  clerk  of  the  peace  should  be  reimbursed 
uU  damages  and  expenses  wmch  he  should  have  paid,  or  be  subject  or  liable 
to  on  account  thereof,  out  of  the  money  to  be  raised  by  virtue  of  the  Act. 
The  plaintiff  covenanted  with  the  defendants,  who  were  the  superintending 
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justices,  and  were  described  in  the  indenture  as  the  major  part  of  the  justices 
assembled  at  the  general  Quarter  Sessions,  to  bmld  the  bridge ;  and  the  de- 
fendants covenanted  that  tiiey,  or  the  treasurer  for  the  county,  should  pay 
him  a  certain  sum  by  instalments.  The  plaintiff  declared  in  coyenant 
against  the  defendants  for  the  non-nayment  of  two  instalments :  Held,  that 
the  defendants  were  not  liable  ;  and  that  the  remedy  giyen  by  the  statute 
was  against  the  derk  of  the  peace.    Allen  y.  Waldegrave     .        .        .    560 

JUSTICE  OF  THE  PEACE— 2.  Power  to  commit  in  default  of 
sureties. — ^A  justice  of  the  peace  is  authorized  to  require  surety  of  the 
peace  for  a  limited  time,  according  to  his  discretion,  and  need  not  bind  the 
party  oyer  to  the  next  Sessions  omy.     Willea  y.  Bridger      .        .        .    434 

liANDLOBB  AND  TENANT— 1.  Breach  of  covenant  to  erect 
buildings. — An  absolute  coyenant  in  a  lease  under  seal  cannot  be  waiyed 
by  parol  before  breach.     Cordwent  y.  Hunt 578 

2.  Covenant  to  repair — Action  by  assignee  of  reversion  of 

part  of  premises. — Coyenant  will  lie  by  the  assignee  of  the  reyersion  of 
part  of  the  demised  premises,  against  the  lessee  for  not  repairing.  Twynam 
v.  Fickard 368 

3.  Distress  for  rent — ^What  may  not  be  distrained,  y-  Trees, 

shrubs,  and  plants,  growing  in  a  nursery  ground,  cannot  be  distrained 
for  rent. 

The  word  **  product,"  in  11  Geo.  II.  c.  19,  h.  8,  applies  only  to  such 
products  of  the  land  as  are  subject  to  the  process  of  becoming  ripe,  and  of 
being  cut,  gathered,  made,  and  laid  up,  when  ripe.     Clark  y.  Qaskarth    516 

4. Assignment  of  all  interest  to  sub-tenant. — The  lessee  of 

two  farms  agreed  with  A.  that  he  should  haye  them  during  the  leases  for  the 
same,  A.  to  remain  tenant  to  the  lessee  during  the  leases ;  and  at  the  leaying 
of  the  farms  A.  was  to  be  paid  for  the  fallows  and  dimg.  A.  took  possession 
and  paid  one  year's  rent  growing  due  after  the  date  of  the  agreement  to  the 
lessee,  who  afterwards  distrained  for  rent  in  arrear :  Held,  that  this  distress 
could  not  be  supported,  as  the  agreement  operated  as  an  absolute  assignment 
of  all  the  lessee's  interest  in  the  farms.    Farmenter  y.  Webber        .        .    575 

5.  Excessive  distraint— Sale  of  '^  beasts  of  the  plough."— If 

a  landlord  distrain  inter  alia  his  tenant's  cattle  and  beasts  of  the  plough,  for 
rent  arrear,  and  it  turn  out  after  the  sale  (judgiag  by  the  result)  that  there 
would  in  point  of  fact  haye  been  sufficient  to  satisfy  the  rent  due,  and 
expenses,  without  taking  or  selling  them,  such  a  distress  is  not  thereby 
proyed  to  be  an  illegal  distress,  and  contrary'  to  the  statute  51  Hen.  III.  if 
there  were  reasonable  grounds  for  supposing  (from  the  appraisement  of 
proper  and  competent  persons  made  at  the  time  of  the  taking),  that  without 
taking  the  beasts  of  the  plough,  there  would  not  haye  been  sufficient  to  haye 
satisfied  the  rent  and  expenses  when  sold. 

Semble,  that  there  is  no  order  required  by  law  to  bo  observed  on  the  sale  of 
such  goods,  as  that  the  beasts  of  the  plough  should  be  postponed  to  other 
goods ;  nor  is  it,  therefore,  a  cause  of  action  that  the  beasts  of  the  plough 
should  be  sold  before  the  other  goods  are  disposed  of,  where  the  distress 
itself  was  not  wrongful.    Jenner  y.  Yolland 608 

6.  Extent  of  premises  demised,   &c. — '*  Messuage."— By  the 

demise  of  a  messuage  with  all  rooms  and  chambers  thereto  belonging  and 
appertaining,  is  to  be  imderstood  all  that  is  occupied  together  as  the  entire 
messuage  at  one  and  the  same  time.  And  therefore  such  a  demise  will  not 
oomprenend  a  room,  which  had  once  formed  part  of  the  messuage,  but 
which  had  been  sepu'ated  from  it  by  means  of  a  wooden  partition,  and  had 
not  been  occupied  with  it  for  many  years  previous  to  the  demise.  Kernlake 
V.  White 731 
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LANDG^OBD  AND  TENANT—?.  Tenant's  fiztures. — Certain  parts 
of  a  macnme  had  been  put  up  by  the  tenant  during  his  term,  and  were 
capable  of  being  remoyed  without  either  injuring  the  other  parts  of  the 
machine  or  the  building,  and  had  been  usudily  valued  between  the  outgoing 
and  incoming  tenant :  Held,  ^at  these  were  the  goods  and  chattels  (S  the 
outgoing  tenant,  for  which  he  might  maintain  trover.     Davis  v.  Jones .     396 

8.  A  tenant  of  a  house,  covenantmg  to  keep  in  repair  the  premises 

and  all  erections,  buildings,  and  improvements  erected  on  the  same  during 
the  term,  and  to  yield  up  the  same  at  the  end  of  the  term,  cannot  remove  a 
veranda  erected  during  the  term,  the  lower  part  of  whidi  is  afi&xed  to  the 
ground  by  means  of  posts.     Administratrix  of  Penry  y.  Brown  .     705 

9.  Land-tax — Assessment  on  amount  greater  than  rent. — A 

landlord,  where  the  tenant  covenants  to  pay  taxes  except  land-tax,  is  bound 
to  pay  the  land-tax  in  proportion  to  the  quantum  of  rent  only.  Whitfield  v. 
Brandwood 712 

10.  Notice  to  quit. — ^The  defendant  being  tenant  to  the  plaintiff  of 

certain  rooms  in  his  house,  at  a  rent  payable  quarterly,  a  mere  parol  agree- 
ment in  the  middle  of  a  quarter  to  determine  the  tenancy  is  not  binding. 
Thompsofi  V.  Wilson 696 

11. Waiver. — After  verdict  in  ejectment  against  a  tenant  for  not 

quitting  piursiiant  to  notice,  a  subsequent  disftress  b^  the  landlord  for  rent 
due  after  the  verdict  does  not  waive  the  notice  to  quit.  Nor  is  it  any  ground 
for  setting  aside  the  verdict,  or  staying  execution.  Doe  d.  Holmes  v. 
Darby 551 

12.  Be-entrv. — A.,  being  possessed  of  a  term  of  years,  demised 

his  whole  interest  to  B.,  subject  to  a  right  of  re-entry  on  the  breach  of  u 
condition  :  Held,  that  A.  might  enter  for  the  condition  broken,  although  he 
had  no  reversion.     Doe,  d.  Freeman  v.  Bateman 899 

13.   Surrender  of  tenancy — acceptance  of  new  tenant.--A. 

being  tenant  from  year  to  year,  imderlet  the  premises  to  B.,  and  the  original 
landlord,  with  the  assent  of  A.,  accepted  B.  as  his  tenant,  but  there  was  no 
surrender  in  writing  of  A.'s  interest ;  rent  being  subsequently  in  arrear,  the 
landlord  distrained  on  B.'s  goods :  Held,  that  the  circumstances  omstituted 
a  valid  surrender  of  A.'s  interest  by  act  and  operation  of  law  within  the 
29  Car.  II.  c.  3,  s.  3.     TJwmas  v.  Cook 374 

14.  Lease  of  chapel.    See  Oharity,  1. 

And  see  Execution,  2. 

LEASE.    See  Scots  Law ;  Landlord  and  Tenant. 

LIEN — 1.  For  general  balance  on  goods  deposited  for  special 
purpose — Mutual  credit. — Trover  for  clothes  deposited  by  the  bankrupt 
previously  to  his  bankruptcy  with  the  defendant,  a  fuller,  for  the  purpose  of 
being  dressed :  Held,  that  the  defendant  was  not  entitled  to  detain  them  for 
his  general  balance  for  such  work  done  by  him  for  the  bankrupt  previou^ 
to  his  bankruptcy ;  for  that  there  was  no  mutual  credit  within  stat.  5  Geo.  IL 
c.  30,  s.  28.     Bose  v.  HaH 533 

2.  Of  £Etct8.    See  Principal  and  Agent. 

3.  For  costs.    See  Solicitor  and  Client,  1. 

And  see  Goods,  Sale  of,  6. 

LIMITATIONS,  STATUTE  OF— Action  by  cestui  que  trust  against 
trustee — Lapse  of  forty-five  vears. — ^Estates  were  devised  hj  an  insol- 
vent testator  to  trustees  to  be  sold  for  payment  of  debts,  and  subiect  thereto 
for  the  testator's  infant  children.  The  surviving  trustee  retainea  possession 
of  one  of  ike  estates  in  satisfaction  of  debts,  which  he  alleged  himself  to 
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haye  paid.  On  a  bill  for  an  account  and  conyeyance  of  this  estate  by  one  of 
the  cnildren,  and  the  representatiyes  of  another  forty-fiye  jears  after  th» 
testator's  death,  stating  that  they  had  recently  discoyered  tin  facts,  special 
enquiries  directed  to  ascertain  whether  they  had  any  notice  of  the  circum- 
stances ;  whether  they  had  in  any  manner  released ;  and  whether  the  trustee 
had  adyanced  to  the  amount  of  the  yalue  of  the  estate. 

Presumption  from  length  of  time  in  fayour  of  long  possession  of  whateyer 
is  necessary  to  constitute  a  right.     Chalmer  y.  Bradley         .        .        .21ft 

MAGISTBATE.    See  Justice  of  the  Peace. 

MAINTENANCE.    See  InfiEtnt,  2. 

ICALIGE.    5e« Damages;  Parliament. 

MANOB. — 1.  Waste. — The  presumption  is  that  the  waste  land  which 
adjoins  to  a  road  belongs  to  the  owner  of  the  adjoining  freehold,  and  not  to 
the  lord  of  the  manor.     Steele,  FrickeU 717 

2.  Beputation. — Reputation  alone  is  admissible  eyidence  to  proye 

the  existence  of  a  manor  witnout  any  proof  of  the  actual  exercise  of  any 
manorial  right.    Ibid, 

MABKBT— Bestoration  of  market-house — Parties  to  petition. — A 
petition  for  the  restoration  of  a  market-house,  &c.  which  had  been  erected 
on  land  granted  by  royal  charter,  for  the  purpose  of  holding  markets  and 
fairs  thereon,  the  tolls  of  which  were  to  be  applied  to  charitable  purposes,  (but 
which  had  been  pidled  down,  and  rebuilt  on  another  piece  of  land,)  on  the 
groimd  that  the  remoyal  had  been  prejudicial  to  the  market  tolls,  &c.  dis- 
missed with  costs ;  it  appearing  that  the  market-house  had  been  pulled  down 
and  rebuilt  with  the  consent  of  the  lessee  of  the  manor,  under  the  Crown, 
and  of  the  inhabitants  of  the  town,  who  had  defrayed  the  expenses  by  yolun* 
tanr  subscription ;  and  that  the  tolls  of  the  market  had  not  been  injured,  &c. 

The  petition  was  presented  against  the  representatiyes  of  one  of  seyeral 
trustees,  alleging,  that  he  was  tne  sole  acting  trustee :  Held,  that  the  other 
trustees,  or  their  representatiyes,  ought  to  haye  been  before  the  Court,  they 
haying  assented  to  the  acts  complained  of.    In  re  CherUey  Market        .    638^ 

MASTER  AND  SEBVANT— Engagement  of  servant  for  purpose 
of  seduction. — ^A.,  with  intent  to  seduce  the  seryant  and  daughter  of  B.  * 
hires  her  as  his  seryant,  and  by  this  means  obtains  possession  of  her  person. 
B.  may  maintain  an  action  against  A.  for  such  seduction.    Speight  y. 
Oliviera 72ft 

MEDICAL  PBACTITIONEB— iiluack  doctor— Agreement  to  effect 
cure  within  specified  time.     See  Contract,  1. 

MTBBEPBEaKNTATION.   See  Contract,  1,2;  Ship  and  Shipping,  6. 

MONEY  PAID.    See  Ck>ods,  Sale  of,  4. 

MOBTGAGE. — 1.  An  estate  which  a  testator  holds  as  mortgagee,  does 
not  lose  the  quality-  of  a  mortgage  until  the  final  order  of  forodosure. 
Thompson  y.  Grant 31ft 

2.  Action  for  account  against  mortgagee   in  possession — 

Excess  of  rents  over  interest — ^Bests. — A  bill  was  filed  against  a  mort- 
gagee in  possession  to  redeem.  The  interest  had  neyer  been  m  arrear,  and 
me  rents  exceeded  the  amoimt  of  the  interest  payable  on  the  mortgage. 

An  account  was  directed  with  rests,  in  order  that  the  excess  of  rent 
beyond  tiie  interest  might  be  applied  in  sinking  the  principal.  Shepherd  y. 
Elliott 296 
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HOBTOAGE — 3.  Equitable — Crown  debtor. — ^An  equitable  mortgage 
made  by  a  deposit  of  title  deeds  by  a  simple-contradb  debtor  of  the  Crown 
is  binding  on  Uie  Crown. 

A  collector  of  the  assessed  taxes  of  a  parish  is  only  a  simple- contract 
debtor  for  the  amount  due  by  him  to  the  Crown  until  his  debt  is  put  on 
record  by  inquisition.  And  if  his  lands  are  seized  by  the  Crown  for  a  debt 
arising  for  arrears  of  money  collected  by  him  before  such  deposit,  but  not 
put  on  record  until  afterwards,  the  Court  will  not  permit  the  proceeds  of  tha 
sale  to  be  paid  over  to  the  Crown,  without  first  satisfying  the  equitable 
mortgagee.     Casperd  y.  Attomey^Oeneral 671 

4.  Equitable  charge — ^Further  advance  on  lease  not  yet  in 

mortgagor's  possession.— An  equitable  mortgagee  by  deposit  of  a  lease, 
adyances  a  further  sum  to  enable  the  mor^^agor  to  obtam  a  grant  of  a 
reyersionary  lease,  which  the  mort^^agor  yerbally  agrees  to- deposit  with  the 
mortgagee  (when  obtained)  as  additional  seciinty.  The  reyersionary  lease 
thus  obtained  is  not  comprised  in  the  security  unless  and  until  actually 
deposited  with  the  mortgagee.     Ex  parte  Coombcy  In  re  Beavan    .  294 

fi.  Deeds  left   in  possession  of  mortgagors — Negligence. — 

Trustees  in  trust  to  raise  35,000/.,  grant  an  annuity  secured  by  a  term  of 
years  for  5,000/.  part  of  the  35,000/.,  and  the  title  deeds  remain  in  their 
nands.  They  afterwards  made  a  mortgage  without  informing  the  mortgagee 
of  the  first  incumbrance.  Held,  that  the  annuitant  was  not  postponed  to  the 
second  incumbrancer  by  reason  that  the  trustees  retained  the  title-deeds,  or 
by  reason  of  the  annuitant's  omission  to  require  an  indorsement  of  the  grant 
of  the  annuity  upon  the  trust-deed.    Harper  v.  Faulder  .        .    279 

6.  Parties  to  action  of  foreclosure.    See  Practice,  4. 

HOBTMAIN  ACT.    St^  Charity,  1. 

NSOLIGEKCE— Damage  done  by  barge. — ^The  owner  of  a  barge 
unon  the  Thames  lends  it  to  another,  who  nayigatee  it  with  his  own  men, 
wno  are  guilty  of  neglieence,  in  consequence  of  which  mischief  is  done. 
Semhie,  the  owner  is  not  liable.     8coU  y.  ScoU 711 

OFFICEB.    S-e  Public  Officer. 

PABI8H— Account. — An  account  cannot  be,  decreed  against  a  parish, 
and  a  parish  cannot,  therefore,  be  made  responsible  for  <maiity  property 
applied  during  a  long  period  to  pariah  purposes  under  orders  of  the  yestry. 
Ex  parte  Fawuer 228 

PABIilAECENT— Bi^ht  (under  old  law)  to  parliamentary  franchise. 
— Where  the  right  of  yotmg  for  a  member  to  senre  in  Parliament  is  in  the 
inhabitant  householders  paying  scot  and  lot.  one  who  has  been  an  inhabitant 
and  has  paid  poor's  rates  for  many  years  is  entitled  to  yote. 

In  an  action  against  a  returning  officer  for  refusing  a  yote,  the  malice  of 
the  defendant  is  an  essential  ingredient  to  support  the  action.  OiUlen  y. 
Morrie 742 

PABTNEBSHIP — 1.  Action  for  account. —One  partner  may  file  a  bill 
against  his  co-nartner  for  an  accoimt,  although  he  does  not  pray  by  his  hill 
a  dissolution  of  the  partnership.    Harrison  y.  ArmUage  .        .    294 

2.  Execution  of  charter-party  on  behalf  of  firm.— If  a  partner 

who  executes  a  charter-party  by  the  terms  of  the  instrument,  in  the  com- 
mencement of  it  professes  to  C'»ntract  for  himself  and  his  partner  A.,  A. 
will  be  bound  although  all  the  stipulations  and  obli^tions  in  u&e  remaining 
part  of  instrument  are  made  in  the  name  of  the  said  freighter.  Thomas  y. 
Clarke 714 


VOL.  XX.]  INDEX.  767 

PABTNEKflHTP — 3.  Payment  by  one  partner  of  debt  for  which 
firm  are  not  liable — ^Contribution. — ^A.,  B.,  C,  and  D.,  in  partnership  as 
carriers,  agreed  with  S.  &  Co.  to  carry  goods  from  L.  to  P.,  where  they  were 
to  be  deposited  in  a  warehouse  belonging  to  the  partnership  at  F.,  where  A. 
resided,  without  any  charge  for  warehouse  room,  till  it  should  be  con- 
venient to  S.  &  Co.  to  take  the  goods  home.  Goods  of  S.  &  Co.  carried  by 
the  partners  from  L.  to  F.  under  this  agreement,  were  deposited  in  the 
'vi^ar^ouse  at  the  hitter  place,  and  destroyed  by  fire :  Held,  that  the  partners 
were  not  liable  to  S.  &  Co.  for  the  value  of  the  goods  burnt;  aad  that  A. 
having  paid  the  amount  of  the  loss  to  S.  &  Co.,  had  paid  it  in  his  own  wrong, 
and  was  not  entitled  to  contribution  from  his  partners.     Ee  Wehb         .     520 

And  see  Bankruptcy,  3 ;  Principal  and  Surety. 

PATENT — 1.  Specification. — Patent  for  **a  new  or  improved  method 
of  drying  and  preparing  malt."  In  the  specification  it  was  stated,  that  the 
invention  com>istea  in  exposing  malt  previously  made  to  a  very  high  degree 
of  heat :  but  it  did  not  describe  any  new  machme  invented  for  that  purpose ; 
nor  the  state,  whether  moist  or  dry,  in  which  the  midt  was  originally  to  be 
taken  for  the  purpose  of  being  subjected  to  the  process;  nor  the  utmost 
degree  of  heat  which  might  be  safely  used :  nor  tne  length  of  time  to  be 
employed ;  nor  the  exact  criterion  by  which  it  might  be  known  when  the 
process  was  accomplished :  Held,  that  the  patent  was  void ;  inasmuch 
as,  1st,  the  specification  was  not  sufficiently  precise;  2ndly,  the  patent 
appeared  to  be  for  a  different  thing  from  that  mentioned  in  the  specification. 
Meld,  also,  that  as  the  word  **  malt"  was  here  not  to  be  taken  in  its  usual 
sense,  viz.  of  an  article  used  in  the  brewing,  but  only  in  the  colouring  of 
beer,  that  in  the  patent  here  it  was  necessary  to  have  stated  the  purpose  to 
which  the  prepared  malt  was  to  be  applied.    R,  v.  Wheeler  .  .    465 

2.  Failure  of  material  part  of  dLicovery — Invention  not  new. 

— If  any  part  of  an  alleged  discovery,  being  a  material  part,  fail — ^the 
discovery  m  its  entirety  forming  one  entire  consideration — ^the  patent  is  void. 
Hill  V.  Thompson 488 

PAYMENTS,  appropriation  of.     See  Principal  and  Surety. 

PLEADING^ — 1 .  Sham  plea. — ^Where  a  sham  plea  was  pleaded  calculated 
to  raise  issues  requiring  different  modes  of  trial,  the  Court  suffered  the 
plaintiff  to  sign  judgment  as  for  want  of  a  plea,  and  made  the  defendant  or 
his  attorney  pav  the  costs  occasioned  by  the  plea,  and  the  costs  of  the  rule, 
for  correcting  tne  proceedings.     Thomas  v.  Vandermoolen     .         ,        .    404 

2.  So  also  where  the  sham  plea  was  such,  as  to  make  it  necessary  for 

the  plaintiff's  attorney  to  consult  counsel,  and  thereby  cause  delay  and 
expense,  the  Court  simered  the  plaintiff  to  sign  judgment,  and  made  the 
attorney  pay  the  costs.    Bartley  v.  Chdslake  ......    406 

POOB  LAW — 1.  Separate  pariahes — ^Appointment  of  joint  over- 
•eera.— The  two  districts  of  which  a  parish  consisted  had,  from  the  43  Eliz. 
down  to  the  13  &  14  Car.  II.,  maintained  their  poor  jointly,  and  at  tiie  time 
of  the  passing  of  the  latter  Act  agreed  to  separate  in  the  maintenance  of 
their  poor,  and  that  separate  overseers  should  be  appointed,  upon  condition 
that  tine  rateable  property  in  the  parish  whether  situated  in  the  one  or  the 
other  district,  should  be  rated  where  the  occupiers  resided.  In  consequence 
of  that  agreement  they  had  ever  since  uniformly  maintained  their  own  poor 
separately,  and  had  had  separate  overseers,  constables,  &c.  Held,  that  this 
clearly  shewed  that  the  parish,  at  the  time  of  the  agreement,  could  not  reap 
the  full  benefit  of  the  statute  of  Eliz.,  and  that,  therefore,  the  separation  of 
the  two  districts  was  valid,  and  that  an  appointment  of  overseers  for  the 
whole  parifiJi  was  now  bad.    R,  v.  The  InhahitanU  of  WcdsaM       .        .    392 

2.  Bate — ^I>emand. — Heplevin.    The  defendant  avowed  the  taking, 

as  overseer  of  the  poor,  under  stat.  43  Eliz.  by  virtue  of  a  distress  warrant 
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for  an  aggregate  sum  due  on  seven  sereral  rates,  six  of  whicli  were  confirmed 
on  apneal,  on  the  ground  of  the  appellant  not  being  in  sufficient  time,  the 
other  being  then  quashed  by  consent.  It  did  not  appear  that  any  precise 
demand  hSd.  been  made  preyiously  to  the  issuing  of  the  warrant :  Held,  that 
this  case  was  to  be  distinguished  from  the  case  of  a  distress  for  rent,  and  that 
a  precise  demand  was  necessary  preyious  to  the  issuing  of  the  warrant  of 
distress.    Hurrtlv,  Wink 486 

POOB  LAW— 3.  Settlement  of  pauper— Entry  in  book  kept  in 
parish  chest.    See  Evidence,  1. 

P0S8ESSZ0K  of  CommlMioners  of  Sewers.     See  Sewer. 

POWSB — 1.  General  terms. — Deyise  to  testator's  widow  for  life,  to  be  by 
her  divided  amongst  such  of  testator's  children  and  their  issue  as  should  le 
siinriving  at  her  death.  The  power  is  exerdsable  either  by  deed  or  will, 
and  is  exclusive.     Ex  i>arte  WiUfams 231 

2.  Of  leasing.    See  Scots  Law. 

And  see  Husband  and  Wife. 

PRACTICE— 1.  Affidavit  sworn  before  commissioner  interested  in 
cause. — A  solicitor,  before  whom,  as  a  commissioner,  an  affidavit  had  been 
sworn  in  the  country,  had  been  the  legal  adviser  of  one  of  the  deponents, 
and  had,  in  London,  told  the  party  really  interested  in  the  cause  for  which 
tihe  affidavit  was  sworn,  that  he  intended  to  move  the  Court  in  that  cause,  in 
which,  however,  he  was  not  the  solicitor :  Held,  that  the  affidavit  might  be 
received.     WUliamt  r.Hockin 519 

2.  Judgment. — Judgment  signed  after  a  summons  for  further  time 

to  plead  is  returnable,  is  irregular.     Morris  v.  Hunt  ....    472 

3.  Parties  to  action. — ^The  non-joinder  of  a  joint  assignee  of  a 

bankrupt,  in  an  action  of  assumpsit  brought  by  the  assignees,  is  a  ground  of 
nonsuit  upon  the  trial,  under  a  plea  of  the  general  issue.     Snelgrove  v.  HunJt 

708 

-  4.  On  a  bill  of  foreclosure  byW.,  it  appeared  that  the  mortgage 

was  made  to  H.  who  was  a  trustee  for  W.,  hy  whom  the  mortgage-money 
was  advanced:  Held,  that  H.  must  be  a  party  to  the  suit.  Wood  v. 
Williams 291 

6.  Service  of  writ.--Acts  of  a  defendant  and  other  interposing^ 

obstacles  to  the  personal  service  of  a  writ,  do  not  constitute  a  legal  equiva- 
lent to  personal  service.    Pigeon  v.  Bruce 514 

6.  Statutory    proceedings — Lapse  of  time.— Where  a  statute 

directs  a  si)ecific  proceeding  to  be  taken  in  a  Ck)urt,  the  proceedings  must  be 
taken  witlun  a  reasonable  time  according  to  the  practice  of  the  Court.  Ex 
parte  Heaihfield,  In  re  TrevOle  Cross 511 

7.  Parties  to  petition.     See  Karket. 

^n(i^f  Evidence;  Extent;  Pleading;  Solicitor  and  Client. 

PEINCIPAL  AND  AGENT— Factor's  lien  f6r  value  of  biUs  accented 
— Whether  available  against  Crown. — ^A  factor  to  whom  goods  have  been 
sent  for  sale,  and  who  has  accepted  bills  of  exchange,  drawn  on  him  bv  his 
principal  to  the  amoimt  of  their  value,  has  a  lien  on  such  goods  and  the 
purdiase- money,  available  a|;ainst  the  Crown  where  the  goods  or  money 
nave  been  seized  by  the  sheriff  under  an  extent  against  the  principal  for  a 
debt  due  to  the  Crown.     R.  v.  Lee 664 

PBINCIPAL  AND  SXTBETT— Discharge  of  surety— Appropriation 
of  payment. — A  bond  was  ^ven  to  the  several  persons  constituting  the  finn 
of  a  banking-house,  conditioned  for  the  repayment  of  the  balance  of  an 
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acoount,  and  of  such  further  sums  as  the  bankers  might  advance  to  the 
obligor ;  one  of  the  partners  dies,  and  a  new  partner  is  taken  into  the  firm ; 
at  that  time  a  considerable  balance  is  due  from  the  obligor  to  the  firm ; 
adyances  are  afterwards  made  by  the  bankers,  and  payments  made  to  them 
on  account  by  the  obligor ;  the  latter  is  credited  by  tiie  new  firm  with  the 
several  payments,  and  charged  with  the  original  debt  and  subsequent 
advances  as  constituting  items  in  one  entire  account,  and  the  balance  due  at 
the  time  of  the  partner's  death  is  considerably  reduced,  and  that  reduced 
balance,  by  order  of  the  obligor,  is  transferred  by  the  bankers  to  the  account 
of  another  customer,  who,  with  his  assent,  is  charged  with  the  then  debt  of 
the  obligor.  The  person  so  charged  having  become  insolvent,  the  surviving 
partners  of  the  original  firm  brought  their  action  upon  the  bond :  Held, 
that  as  they  had  not  originally  treated  it  as  a  distinct  accoimt,  but  had 
blended  it  in  the  general  account  with  other  transactions,  that  they  were  not 
at  liberty  so  as  treat  it  at  a  subsequent  period ;  and  that  having  received  in 
different  payments  a  sum  more  than  sufficient  to  discharge  the  debt  due  upon 
the  bond  at  the  time  of  the  death  of  the  deceased  partner,  that  the  bond  was 
to  be  considered  as  paid.    Bodenham  y.  Furchas 342 

PUBLIC  OFFICER— Accounts  of. — ^The  mere  passing  of  the  accounts  of 
a  public  officer  by  the  auditors  of  the  department  under  which  he  has  been 
employed,  does  not  preclude  the  Court  (in  a  proper  case)  ibrom  decree- 
ing an  account  in  respect  of  allowances  contrary  to  reason  and  equity,  and 
brought  to  the  notice  of  the  Board  when  his  accounts  were  passed. 

Thus,  where  the  public  functionary  had  received  ^tuities  and  presents 
from  foreign  agentis,  on  account  of  their  commission,  and  the  fact  not 
having  been  brought  before  the  Board  when  the  accounts  were  passed.  He 
was  ordered  to  refund  the  whole,  notwithstanding  that  the  practice  was 
proved  to  be  the  usage  of  the  trade.    Attorney -Qeneral  v.  Lindegrin     .    647 

Interest  on  Public  Money. — Semble,  a  public  servant  to  whom 

money  is  from  time  to  time  imprested,  is  not  chargeable  with  interest  on 
occasional  balances  in  his  hands,  and  certainly  not  where  the  amount  is 
trifling,  the  occasions  unavoidable,  and  the  time  of  holding  such  balances 
short Ibid, 

QUO  WABBANTO  INFOBMATION— Acquiescence  of  relator.— 
It  is  a  valid  objection  to  a  relator,  applying  for  a  quo  warranto  information, 
that  he  was  present  and  concurred  at  the  time  of  the  objectionable  election, 
even  although  he  was  then  ignorant  of  the  objection :  for  a  corporator  must 
be  taken  to  be  cognizant  of  .the  contents  of  his  own  charter,  and  of  the  law 
arising  therefrom.  The  Court  will  not  make  such  a  rule  absolute  where  a 
relator  appeared  to  be  a  man  in  low  and  indigent  circumstances,  and  there 
were  strong  grounds  of  suspicion  that  he  was  applying,  not  on  his  own 
account,  or  at  his  own  expense,  but  in  collusion  with  a  stranger.  R.  v. 
Trevenen 461 

BATE.    See  Poor  Law,  2. 

BEOTOBY,  Ecclesiastical}  Evidence  of.    See  Tithe. 

BEPLEVIN — Bemoval  of  proceedings  by  writ-  of  re.  fa.  Ic— 
Distress  under  a  magistrate's  warrant  to  levy  a  sum  ordered  by  him  under 
the  Statute  of  Labourers,  20  Qeo.  11.  c.  19.  The  plaintifP  replevied,  and 
removed  his  replevin  by  writ  of  re.  /a.  lo.  into  the  C.  P.  The  Court 
discharged  a  rule  nisi  to  set  it  aside,  obtained  on  the  ground  that  the  sixth 
section  of  the  statute  provided  that  no  certiorari  or  other  process  should 
remove  proceedings  under  that  Act  into  any  Court  at  Westminster ;  holding, 
that  the  replevin  was  a  collateral  proceeding,  and  not  within  that  section. 
Wilson  V.  WeUer 541 

BIVEB — Obstruction  to  navigation  by  erection  of  building — 
Authority  of  conservators. — ^A  corporation,  being  the  conservators  of  a 
river  and  owners  of  the  soil  between  high  and  low  water  mark,  cannot 

B.B. — ^VOL.  XX.  8  D 
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authoiiBe  a  leasee  to  erect  a  wharf  there,  which  produces  inconyenience  to  the 
public  in  the  use  of  tiie  river  for  the  purposes  of  navigation.  Bex  v.  Lord 
Growenor 732 

a^LLE  07  GOODS.    Bte  Goods,  Sale  of. 

SCHOOL.     See  Charity,  2. 

SCOTS  LAW— Powers  of  leasing.— The  powers  of  an  heir  of  tailzie  under 
Scots  law  in  respect  of  leasing,  considered. 

The  word  **  dispone,'*  in  the  prohibitory  clause  of  a  Scottish  entail,  has  the 
same  meaning  and  operation  as  the  word  *'  alienate.*'  Those  words  prohibit 
long  leaaesy  as  alienations  inoonsLBtent  with  a  due  administration  of  the 


A  lease  for  57  years  is  a  long  lease  within  the  meaning  of  the  prohibition. 

Words  prohibiting  alienation  affect  a  lease  by  which  the  grantor  of  the 
lease,  the  neir  of  entail  in  possession,  does  not  reserve  to  the  succeeding  heir 
of  entail  the  same  benefit  as  to  himself,  as,  by  reserving  a  given  rent  to  the 
grantor  during  his  life,  or  for  the  first  years  of  the  term,  and  a  smaller  rent 
after  his  decease,  or  for  the  remainder  of  the  term. 

'*  Qtassum  *'  (a  fine  taken  upon  granting  a  lease),  is  anticipated  rent. 

Therefore,  a  lease  made  upon  a  grassum  paid  to  the  grantor,  is  an  aliena- 
tion pro  taiUo  of  the  rent. 

A  power  in  an  entail  to  make  leases  '*  without  diminution  of  the  rental,  at 
the  least  at  the  lust  avail  for  tiie  time,"  means,  at  the  fair  value  at  the  time 
of  leasing,  not  tne  last  rent,  which  may  have  been  paid  a  century  before. 

'*RenUil'*  in  that  clause  of  the  entail  is  the  same  in  construction  as 
**rent." 

It  is  a  diminution  of  the  rent  if  grassum  was  taken  upon  a  preceding  lease ; 
and  such  lease  being  surrendered  before  its  expiration,  a  new  lease  is  granted 
at  the  old  rent.  Louses  granted  upon  such  terms  are  void,  as  between  the 
heirs  of  the  entail. 

Leases  made  by  the  heir  of  entail  in  possession,  for  nineteen  years,  with 
covenant  to  renew  annually  during  his  hfe,  are  not  void,  as  being  a  trans- 
gression of  the  power  to  lease  for  tne  setter's  life,  or  nineteen  years. 

Numerous  leases  granted  by  the  heir  of  entail  for  his  ownoenefit,  and  te 
the  prejudice  of  the  succeeding  heir  of  entail,  operate  as  a  fraud  upon  the 
entail.     C(ue  of  the  Queensberry  Lecue$ 61 

SEDUCTION.    See  Vaster  and  Serrant. 

8XTTLSMEKT  rKABBIAGB}-l.  Limitations— <' Heirs.  "—Where 

a  marriage-settlement  conveyed  an  estate  to  trustees  for  the  use  of  settlor 
for  life,  then  to  the  use  of  his  wife  for  life,  and  then  for  the  use  of  his 
first  son  and  the  heirs  of  such  first  son,  and  from  and  immediately  after  the 
determination  of  that  estete  for  the  use  of  his  second,  third,  and  all  and 
every  other  son  and  sons,  and  their  several  and  respective  heirs ;  and  for 
default  of  such  issue,  then  to  the  use  of  all  and  every  his  daughter  and 
daughters,  and  their  heirs,  to  take  as  tenante  in  common,  and  not  as  joint- 
tenante ;  and  for  want  of  such  issue,  then  for  the  right  heirs  of  the  survivor 
of  himself  and  his  wife  for  ever :  Held,  that  under  these  limitations  the  sons 
took  successively  estates  tail,  and  the  daughters  an  estate  in  fee.  Doe,  d. 
LitUfdale  Y.  Smeddle 377 

2.  Property  comprised  in. — ^Where  husband  and  wife  granted 

to  trustees  an  estate,  of  which  the  wife's  father  was  seised  in  fee  simple, 
and  afterwards,  in  the  life  of  the  father,  they  levied  a  fine  of  the  lands  to 
the  uses  of  the  settlement,  and  the  father  afterwards  died,  leaving  the  wife 
one  of  the  co-heirosses :  Held,  that  her  moiety  of  the  estate  became  subject 
to  the  uses  of  that  settlement.    Ildpa  v.  Hereford        ....    416 

And  see  Husband  and  Wife,  1,  3 ;  Will,  20. 
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SEWEB — ^Action  by  coxnxnisBioners  for  damage  to  sluice. — Com- 
missioiierB  of  sewers  have  not  such  a  possession  in  their  works  as  to  enable 
them  to  maintain  an  action  of  trespass  against  wrong  doers;  therefore, 
where  the  commissioners  of  sewers  brought  an  action  of  trespass  against  the 
commissioners  of  a  harbour  for  pulling  down  a  dam  erected  by  the  former 
across  a  navigable  stream,  and  had  obtained  a  verdict,  the  Coiirt  ordered  a 
non-suit  to  be  entered.    Dttke  of  Newcastle  v.  Clark      ....    583 

SHIP  AND  SHXPPING*— 1.  Charter-party— Covenant  to  provide 
a  full  cargo. — By  charter-party  between  the  ship-owner  and  freighters,  the 
ship-owner  covenanted  to  take  on  board  six  pipes  of  brandy  at  H.,  and 
therewith  proceed  to  T.,  and  there  take  on  board  a  complete  carso  of  fruit  or 
other  gooos,  as  the  freighters  might  think  fit,  and  proceed  to  L.  or  B.,  as 
might  be  ordered  by  the  freighters,  and  there  make  a  right  and  true  delivery 
of  uie  fruit,  &c. ;  and  the  freighters  covenanted  to  pay  certain  freight  for  the 
fruit  and  the  brandy,  the  freight  of  brandy,  &c.  to  be  taken  out  in  fruit  at  T., 
and  guaranteed  the  ship  a  full  cargo  home :  Held,  that  the  covenant  to  take  the 
brandy  to  T.  was  not  a  condition  precedent,  but  a  distinct  and  independent 
covenant.  And,  therefore,  the  owner,  in  an  action  of  covenant  on  the 
charter-party  against  the  freighters  for  not  putting  a  full  cargo  of  fruit  on 
board  at  T.  having  averred  &;eneral  performance,  the  declaration  was  held 
good  on  demurrer.    Fothergitl  v.   Walton 667 

-; —  2.  Neglect  to  supply  cargo— Measure  of  damages. — In  an 

action  for  not  supplying  a  cargo  under  a  charter-party,  according  to  the 
terms  of  which,  ditt'erent  articles  of  freight  are  to  be  paid  for  at  different 
rates  by  weight,  and  the  freighter  is  at  liberty  to  supply  which  articles  he 
pleases,  an  average  value  of  freight,  calculated  upon  the  various  rates  of 
freight  in  the  proportion  of  different  articles  usually  carried  on  such  a  voyage, 
is  the  proper  measure  of  damages. 

In  an  action  by  the  owner  against  the  freighter  of  a  chartered  ship  for  not 
supplying  a  cargo  according  to  the  terms  of  the  charter-party,  the  freighter 
cannot  insist  upon  limiting  the  amount  by  the  statement  m  the  charter-party 
as  to  the  ship's  burden.    Thonuia  v.  Clarke 714 

3.  Becovery  of  freight  under  time  charter.  By  charter- 
party  the  freighter  covenanted  to  pay  to  the  owner  freig:ht  at  so  much  per 
ton  per  month,  for  six  months  at  least,  and  so  in  proporuon  for  less  than  a 
month,  or  for  such  further  time  than  six  months  as  the  ship  might  be 
detained  in  the  service  of  the  freighter,  until  her  final  discharge,  or  until  the 
da^  of  her  being  lost,  captured,  or  last  seen  or  heard  of;  so  much  of  such 
freight  as  might  be  earned  at  the  time  of  the  arrival  of  the  ship  at  her  first 
destmed  port  abroad,  to  be  paid  to  the  captain  within  ten  days  next  after  her 
arrival  there,  and  the  remainder  of  the  freight  at  specific  periods :  Held,  that 
this  constituted  one  entire  covenant,  and  tbat  the  arrival  of  the  ship  at  her 
first  destined  port  abroad  was  a  condition  precedent  to  the  owner's  right  to 
recover  any  freight,  and  that  the  ship  having  been  lost  on  her  outward 
voyage,  the  owner  was  not  entitled  to  recover  freight  at  so  much  per 
calendar  month  to  the  day  of  the  loss.    Gibbon  v.  Afenckz     .        .        .    337 

4.  Lighter—"  Ship  or  vessel."— The  statute  26  Geo.  m.  c.  86, 

relates  only  to  ships  usually  occupied  in  sea  voyages,  and  not  to  small  craft, 
lighters  and  boats  concerned  in  inland  navigation. 

A  gabbert  {Anglice,  a  lighter,)  is  not  **  a  ship  or  vessel"  within  the  mean- 
ing of  the  statute  26  Geo.  m.  c.  86,  s.  2. — If  goods  on  freight  are  shipped 
on  board  such  a  vessel  and  destroyed  by  fire  accidentally,  or  through  the 
negligence  of  the  master,  &c.,  the  owners,  &c.  are  not  protected  by  that 
statute,  but  are  responsible  as  at  common  law.     Hunter  v.  M^Chwn      .     198 

—  5.  Limitation  of  owner's  liability. — In  an  action  against  several 
defendants,  as  ship-owners,  for  damage  sustained  by  the  loss  of  goods  laden 
on  board  l^eir  ship,  it  was  held  that  by  the  53  Geo.  ill.  c.  159,  s.  1,  (see  now 
57  &  58  Yict.  c.  60,  s.  503),  they  were  not  liable  in  that  character  beyond 
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the  value  of  the  ship  and  freight  due  or  to  grow  due,  although  the  loea  was 
occasioned  by  the  misconduct  of  one  of  the  defendants,  who  was  both  master 
and  part-owner.     Wilson  y.  Didaon  331 

SHIP  AND  SHIPPIK0^6.  Sale  of— Kiarepreaentation  by  seller. 
— The  seller  of  a  ship  represents  her  to  have  been  built  in  1816,  although 
in  fact  she  had  been  launched  a  year  earlier;  the  buyer  is  entitled  to 
reooTor  damages  for  the  deceit,  although  the  ship  was  to  be  taken  with 
all  faults.    Ftttcher  ▼.  Bow$her 735 

7.  Collision  with  barge.    See  Negligence. 

8.  Loss   of  anchor    through   defect   in   cable.     See   Ooods, 

Sale  of»  7. 

80LIGIT0B  AND  CLIENT— Lien  for  costs.-;!.  Where  the  town 
agents  of  a  ooimtry  solicitor  (since  a  bankrupt)  had  received  papers  from  him, 
belonging  to  his  client  for  the  purposes  of  the  client's  business,  they  have  a 
lien  on  them  as  against  the  client  for  the  amount  of  money  due  from  him  to 
the  solicitor,  and  from  the  solicitor  to  them,  on  account  of  business  done 
in  the  cause. 

And  where  the  client  had,  aftor  the  solicitor's  bankruptoy,  paid  the  agent 
so  much  money  to  obtain  such  papers,  although  an  action  nad  been  previouHly 
brought  against  him  b^the  assignees  for  the  recovery  of  it,  the  Court  granted 
and  continued  an  injunction  against  the  action,  on  the  ground  of  the 
agent's  lien.    Bray  v.  HtM 623 

2.  Negligence  of  solicitor — ^Acquiescence. — A  law  a^ent  con- 
tinuing to  act  for  his  client  held  responsible  for  a  loss  caused  by  his  neglect, 
although  twenty-five  years  had  elapsed  since  the  transaction ;  and  notwith- 
standing acquiescence  b^  the  dient,  and  a  settlement  of  accotmts  with  the 
representatives  of  the  cBent,  and  a  discharge  given  by  them  before  they  had 
discovered  the  facts.    Macdonald  v.  Ma4xlonald 56 

SPECIFIC  PEBFOSXANCE.    iSee  Contract. 

STAMP— Agreement  to  pay  unascertained  amount.  See  Bill  of 
Exchange,  2. 

STAMP  DUTY.    See  Apprentice. 

STATUTE— 1.  Construction  of.    See  Extent,  2. 
2.  Statutory  proceedings.    See  Practice,  6. 

SUEETT.    See  Principal  and  Surety. 

TITHE — Evidence  of  rectory  .--Gear  documentary  evidence  of  the 
exiHtenco  of  an  ecclesiastical  rectory  in  support  of  a  rector's  title,  and  proof 
of  performance  of  ecclesiastical  duties,  beta  to  prevail,  in  a  suit  to  estaoUsh 
his  light,  against  perception  by  the  patron  of  the  advowson,  who  also  by 
documentary  evidence,  proved  himself  entitled  to  a  sum  of  monej  in  respect 
of  the  tithes  arising  witnin  the  parish,  and  a  general  non-peroeption  of  tithes 
by  any  former  ecclesiastical  rector. 

The  rector's  right  in  such  a  case  established  by  mere  proof  of  the  existonoe 
of  the  rectory — of  his  being  dejure  and  de  facto  rector  by  presentation  Ac, 
and  therefore  entitled  at  common  law — and  by  inference,  from  the  ancient 
valuation  of  the  rectory,  as  proved  by  the  old  surveys  and  documents,  being 
shewn  to  be  much  larger  than  the  oontomporary  valuation  of  the  adverse 
right  to  the  tithes  claimed  by  the  defendant  (on  which  nroof  the  Court  held 
the  adverse  claimant  to  be  only  apportionist),  although  tnere  was  no  evidence 
given  on  either  side  of  the  extent  of  the  particular  tithes  demanded  by  each. 

The  Court  cannot  decree  an  account  until  the  right  of  tiie  rector  to  certain 
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of  the  tithes  ehall  be  specifically  ascertained.  A  reference  was  ordered  to 
inquire  as  to  what  tithes  were  demised  by  a  certain  lease  relied  on  by  the 
defendant  as  evidence  of  his  title.    BouUon  y.  Eichards,        .        .        .    678 

TBOVEB  AND  CONVERSION— 1.  Exchange  of  bills.— A  person 
haying  three  bills  of  exchange,  applied  to  a  countiy  banker,  with  whom  he 
had  had  no  preyious  dealings,  to  give  for  them  a  bill  on  London  of  the  same 
amotmt,  and  the  bill  giyen  by  the  banker  was  afterwards  dishonoured: 
Held,  that  this  was  a  complete  exchange  of  securities,  and  that  troyer  would 
not  lie  for  the  three  biUs  of  exchange.    Homhlower  y.  Prtmd        .        .    456 

2.  Sale  of  goods  on  hire. — ^The  hirer  of  a  piano,  who  sends  it  to 

an  auctioneer  to  be  sold,  is  guilty  of  a  conyersion ;  and  so  is  the  auctioneer 
who  refuses  to  deliyer  it  up  unless  the  expense  incurred  be  first  paid. 

Loeachman  y.  Machin 687 

And  He  Lien. 

TBUST — 1.  Trustee  cannot,  by  any  act  of  his  own,  denude  himself  of 
that  character,  till  he  has  performed  his  trust.     Chalmer  y.  Bradley     .    216 

2.  Trust  money  employed  in  trade. — ^Where  trust  property  is 

employed  in  trade  without  authority,  the  cestui  que  trutis  must  generally 
elect  to  take  either  the  profits  for  the  whole  period,  or  interest  (to  be  com- 
puted at  5  per  cent.)  for  the  whole  period. 

Cestui  que  iruatent  must  elect  whether  they  will  take  interest  or  profits. 
HeathcGte  v.  Hulme 248 

3.  Order   to  sell  stock  given  by  one  trustee. — ^An  order  to 

bankers  by  one  of  two  trustees  to  sell  stock  standing  in  the  name  of  himself 
and  a  co-trustee  is,  primd  facie^  not  an  undertaking  i^at  the  co-trustee 
shall  execute  the  transfer,  but  a  conditional  contract  to  concur  with  the  other 
trustee  in  the  sale  and  transfer.    Leyton  y.  Sneyd         ....    545 

VENDOB  AND  PUBCHASEB— 1.  Sale  of  lease— Non-communi- 
cation to  purchaser  of  notice  from  superior  landlord — Recovery  of 
deposit. — ^A  landlord  haying  giyen  notice  to  his  lessee  (under  a  coyenant  in 
the  lease)  that  he  would  re-enter  if  the  premises  were  not  put  into  repair 
within  three  months,  if  an  auctioneer  sell  the  lease  without  communicating 
the  notice  to  the  vendee,  the  latter  may  recover  his  deposit  from  the 
auctioneer,  although  he  knew  the  dilapidated  state  of  the  premises  at  the 
time  of  sale.    Stevens  v.  Adamson 707 

2.  Sale  by  assignees — Title. — ^Assignees  putting  up  to  sale  the 

bankrupt's  interest  to  an  estate  **  as  he  lately  held  the  same,  an  abstract  of 
which  may  be  seen  at  the  office  of  Messrs.  T.  &  Co. : "  Held,  that  vendee  could 
not  insist  upon  any  other  title  than  such  as  the  bankrupt  had.  Freme  v. 
Wright 313 

3.  Imperfect  title — ^Delay  in  taking  possession — Bents  re- 
ceived since  date  of  contract. — The  title  £own  on  the  abstract  not 
being  satisfactory,  and  the  purchaser  for  that  reason  not  haying  taken 
possession,  the  vendor  must  account  for  the  rents  received,  or  which  without 
his  wilful  default  might  have  been  received.     Wilson  v.  Clapham         .    213 

4.  Objections  to  title.— If  exceptions  taken  to  the  report  of  a 

good  title  are  overruled,  other  objections  to  the  title  cannot  be  made ;  but  if 
exceptions  are  allowed,  and  a  new  abstract  of  title  is  delivered,  further 
objections  may  be  brought  in.    Brooke  v. 293 

5.  Title  to  moiety  of  property  only.— A  person  purchased,  imder 

a  decree,  two-sevenths  of  an  estate,  in  one  lot.  There  was  a  good  title  to 
one  one-seventh,  but  not  to  the  other  one-seventh:  Held,  that  the  pur- 
chaser was  at  liberty  to  rescind  the  contract.    Boffey  v.  Shallcross        .    293 
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VEJUDOB  A2fD  FUBGHASEB--^.  Warranty  of  ▼ote^Evidence  i 
ezplaixL  deed. — ^A  recital  in  a  oonveyanoe,  referring  to  letters  of  a  precodii 
treaty,  but  not  specifving  what  letters,  is  too  uncertain  to  incorporai 
the  letters,  and  make  them  part  of  the  final  contract. 

Such  letters  cannot  be  used  in  evidence  to  explain  the  contract,  by  shoTi 
ing  that  something  not  expressed  in  the  conveyance  was  intended  to  1 
induded  in  the  purchase.    Hughes  y.  Oordon •'     d 

VOTE.    See  Parliament ;  Vendor  and  PurcliAaery  6. 
WAfiTX.    See  Xanor,  1. 

WHJj — 1.  Abatement  of  legacies—priority.— A  testator  directs  hit 
executors  and  trustees,  after  payment  of  his  debts  and  fimeral  expenses, 
in  the  next  place  to  pay  three  pecuniary  lej;acies ;  and  afterwards  to  raise 
and  set  apart  three  other  legacies.  There  is  no  priority  between  the  two 
sets  of  legatees,  but  in  cwae  of  deficiency  of  assets  each  must  abate  equally. 
BeuUmy.  Booth 287 

2.  <<  All  and  evexy  the  child  and  children  lawfully  begotten." — 

A  gift  to  all  and  every  the  children  of  nephews  and  nieces  lawfully 
begotten  includes  after-bom  children.    Browne  v.  Groomhridge    .        .     320 

3.  Annuity  in  equal  aharea  and  proportions— SurviTorahip. — 

Bequest  of  an  annuity  to  the  children  of  A.  in  equal  shares  and  propor- 
tions, to  continue  during  their  lives  and  the  life  of  the  sturivor  of  them. 
The  children  take  as  tenants  in  common,  and  there  is  no  survivorship  be- 
tween them  by  implication ;  therefore  the  share  of  one  dying  goes  to  its 
representative.    Jones  v.  EandaU 237 

4.  Construction— Bational  intention  of  testator  presumed. — 

Held,  upon  the  construction  of  the  whole  will,  that  an  estate  tail  passed. 
Where  tne  literal  force  of  expressions  differs  in  a  will,  it  is  a  true  rule  to 
seek  the  intention  of  the  devisor  rather  in  a  consistent  and  lutional  purpose, 
than  in  a  purpose  inconsistent  and  irrational.    Jenkins  y.  Harries        .    272 

5.  Conversion— Failure  of  gift — Resulting  trust. — ^Where  land 

is  devised  to  be  sold,  and  there  is  a  partial  failure  of  the  purpose  of  the  devisor 
as  to  the  price,  but  there  remains  some  purpose  of  the  devisor  to  be  answered 
hj  a  sale,  there  the  heir  takes  the  benent  of  the  partial  failure  as  money,  and 
not  as  land. 

But  if  there  be  a  total  failure  of  the  pur^ses  of  the  devisor  as  to  the 
price,  his  intention  as  to  a  sale  is  to  be  considered  as  not  applying  to  the 
events  which  have  happened,  and  the  heir  takes  the  land  as  real  estate. 
8mUh  V.  ClaxUm 820 

6.  Devise  to  trustees — ^Estate  in  fee. — Devise  to  trustees,  their 

heirs,  executors,  administrators,  and  assigns,  in  trust,  to  let  the  freehold 
estates  for  any  term  they  thought  proper,  at  the  best  improved  vearlv  rent, 
to  pav  one-third  of  the  rents  of  the  freehold  estates  to  his  wife  lor  life,  and 
one-third  of  the  personalty  to  her  absolutely,  and  then  to  la;p  out  the  other 
two-thirds  of  the  personalty  in  the  funds  ;  and  to  pay  the  dividends  and  the 
rents  of  two-thirds  of  the  freehold  estates,  and,  after  the  death  of  the  wife, 
the  other  third  of  the  rent  of  the  freehold  estate  to  his  daughter  for  her  own 
separate  use,  and  after  her  death  the  freehold  estates  and  two-thirds  of  the 
personal  estate  to  the  daughter's  children,  to  be  equally  divided  amongst 
them,  and  to  be  paid  them  at  their  respective  ages  of  twenty-one  years ; 
and  if  his  daughter  died  without  leaving  issue,  then  his  freehold  estates  to 
his  wife  for  life,  and  after  her  death  to  his  heir-at-law,  as  if  he  had  died 
intestate :  Held,  that  the  trustees  took  an  estate  in  fee,  and  that  upon  the 
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death  of  the  widow,  who  was  the  surviving  trustee,  the  legal  estate  descended 
to  the  daughter,  and  upon  her  death  without  issue,  vested  in  the  heir-at-law 

eoD  parte  matemd.    D^  d.  Tomkyns  v.  Wilkm 355 

WHjL — 7.  Double  g^ifts  to  same  person  by  different  instniments. — 
The^presumption  that  legacies  given  to  the  same  person  bjr  different  testa- 
mentary instruments  are  cumulative,  may  be  rebutted  by  expressions  in  the 
later  instrument  indicating  tiiat  it  is  intended  to  be  in  substitution  for  the 
earlier  instrument.     Attorney-Oeiieral  v.  Harley 296 

8.  Election. — A..by  a  testament  made  on  his  death-bed,  conveyed  all 

his  real  and  personal  estates  in  trust  to  be  sold.  The  interest  of  the  residue 
be  directed  to  be  paid  to  B.  and  C.  his  heirs-at-law  and  next  of  kin,  during 
their  lives,  &c.  Theprincipjal  of  the  residue  he  gave  to  D.  &c.  B.  and  C. 
reduced  («.f.,  obtained  a  judgment  setting  aside^  the  death-bed  disposi- 
tion. Held  that*they  could  not  claim  the  life-mterest  given  to  them, 
either  imder  the  testamentary  instrument  or  as  next  of  kin,  for  default  of 
disposition.  But  that  the  deed  not  being  absolutely  void  according  to  the 
law  of  Scotland,  was  properly  admitted  in  evidence  aeainst  them  to  shew  the 
testator's  intention,  and  tiiat  D.  &c.,  the  residuary  ^gatees,  must  be  com- 
pensated out  of  the  life-interest  given  to  B.  and  C.  for  the  disappointment 
occasioned  by  their  act.    Ker  v.  IVauchope 1 

9.  Executor  cannot  sell  realty  unless  under  express  or  im- 
plied power  in  will. — ^A  direction  by  will  that  the  testator's  real  estate 
shall  be  sold  (not  saying  by  whom),  and  the  proceeds  disposed  of  among 
certain  persons,  does  not  enable  the  executors  to  sell  such  real  estate. 
Beiitham  v.  WilUhire     .         . 271 

10.  Express  charge  of  debts  and  legacies  —  Exoneration  of 

general  residue. — ^The  general  residuary  personal  estate  is  exonerated 
from  payments  expressly  charged  upon  the  residue  of  a  fund  specially 
bequeathed.     Clwai  v.  Yeats 239 

11.  Express  charge   on  realty  in   exoneration  of  personal 

estate. — Where  the  personal  estate  is  bequeathed  as  a  whole  and  not  as  a 
residue,  and  the  will  expressly  directs  that  the  debts,  funeral  and  testamen- 
tary expenses  shall  be  paid  out  of  the  proceeds  of  real  estate  devised  in  trust 
for  sale,  the  intention  that  the  real  estate  is  to  completely  exonerate  the 
personal  estate  from  such  payments  may  be  inferred.     Greene  v.  Greene    284 

12.  Charge    of  legacies. — Beq[uest  to  wife  of  real  and  personal 

estate  for  life ;  and  after  her  decease,  a  gift  of  various  legacies,  and  a  devise 
of  all  the  rest,  residue,  and  remainder  of  real  and  personal  estate,  to  testator's 
nephews :  Held,  that  the  legacies  were  a  charge  on  the  real  estate.  Bench 
V.  BUee 292 

13.  Gift  to  a  class.— Gift  to  a  dass  of  persons  at  the  death  of  A., 

with  a  substituted  gift  to  the  children  of  such  of  them  as  should  be  then 
dead.  To  enable  a  child  to  share  his  parents  must  have  survived  the 
testator.     ThomhiU  v.  Thomhill 315 

14.  Gift  to  survivors. — ^A  gift  of  real  and  personal  estate,  after  a 

life  interest  to  the  testator's  widow,  to  trustees,  to  be  converted  into  money, 
and  divided  among  several  persons  named,  and  the  survivors  or  survivor  of 
them.  Those  only  are  entitled  who  survive  the  widow.  HoghUm  y. 
Whitgreave 259 

15.  WoixLs  of  survivorship  are  to  be  referred  to  the  period  of 

division  and  enjoyment,  unless  there  be  special  intent  to  the  contrary. 
CHj)pB  V.  WolcoU 268 

16.  Gift  over— Absolute  interest  in  first  legatee. — ^Bequest  of  a 

legacy  to  A.  to  be  paid  at  25,  or  if  the  executors  should  think  proper,  between 
21  and  25  ;  and  maintenance  in  the  mean  time,  with  a  limitation  over^  in  case 
A.  i^ould  not  receive,  or  dispose  of  it  by  will  or  otherwise,  in  his  lifetime : 
Held,  that  the  limitation  over  was  void.    Bom  t.  Bom  ....    263 
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WILL— 17.  "  Heirs."— LegaciestoC.  "  and  to  the  heir  of  his  body;  "to  liL 
**  to  be  secured  to  her  and  the  heirs  of  her  body ;  "  to  F.  **  and  to  her  issue," 
are  absolute  legacies:  but  on  a  legacy  to  S.  "and. to  her  heirs"  (say 
children),  held,  uiat  S.  was  only  entitled  for  life.     Crawford  v.  Trotter     312 

18.  Mortgage. — ^An  estate  which  a  testator  holds  as  mortgagee 

passes  as  personcd  estate  until  the  finiJ  order  of  foreclosure.  Thompson  v. 
Grant 318 

19.  ''Beady  money  and  banknotes" — Specidc conversion  of 

money  by  purchase  of  stock. — The  testator  gave  to  his  wife  aU  his  ready- 
money  and  banknotes  which  he  should  have  about  his  person,  or  at  his 
residence,  at  hLs  death.  He  gave  specifically  to  others  his  exchequer  bills, 
stock,  &c.  He  became  insane  two  years  before  his  death,  and  during 
that  time  two  large  sums  of  money,  amounting  to  nearly  3,0002.  which  had 
been  paid  at  his  house,  were  laid  out  for  him  in  stock  and  exchequer  bills : 
this  was  a  due  conversion  of  the  nioney ;  and  the  specific  legatees  of  the 
stock  and  exchequer  bills  will  be  entitled  to  it.    Browne  v.  Oroomhrtdge   326 

20.  Satisfaction  of  covenant. — Covenant  by  husband  on  marriage  to 

pay  to  the  wife  1,000Z.  six  months  after  his  decease. 

By  his  will  he  gives  her  1,000Z.  payable  three  months  after  his  decease; 
and  after  certain  specific  legacies,  directs  the  residue  of  his  real  and  personal 
estate  to  be  sold,  and  after  payment  of  hLs  debts  and  legacies,  he  bequeathed 
the  interest  on  the  residue  to  his  wife  for  life,  or  until  her  second  marriage, 
with  lunitation  over  on  her  death  or  marriage :  Held,  that  the  legacy  was 
a  satisfaction  of  the  covenant.     Wathen  v.  Smith 302 

21.  Survivorship. — Devise  of  real  estate,  to  be  sold  after  the  death 

of  tenant  for  life ;  and  bluest  of  specific  sums  out  of  the  produce  to  several 
grandchildren  and  a  child,  and  of  the  residue  to  other  children,  to  be 
respectively  paid  at  21,  or  marriage.  "  But  if  any  of  my  said  children  or 
grandchildren  shall  happen  to  die  before  the  time  of  such  legacy  becoming 
due  and  payable,  then  I  give  and  bequeath  the  share  or  part  of  such  diild  or 
children,  or  grandchildren  so  dying,  unto  and  among  those  that  shall  be  then 
living,  share  and  share  alike."  Two  of  the  children  died  before  the  testator : 
Held,  that  their  shares  must  be  divided  among  the  other  children  and  grand- 
children equally. 

Another  child  and  a  grandchild  having  survived  the  testator  and  attained 
21,  died  before  the  tenant  for  life :  Held,  that  their  shares  were  transmissible 
to  their  representatives. 

No  implication  that  the  survivorship  was  to  take  place  amongst  the 
children  and  grandchildren  distinctly,  from  the  ine<][uality  of  legacies  or  from 
the  bequest  to  each  class  being  made  by  distmct  clauses.  Walker  v. 
Main 202 

22.  TTnattested  will — ^Land  in  Indiar— Election.— Lands  in  India, 

held  by  a  tenure  of  the  nature  of  fee-simple,  do  not  pass  by  an  unattested 
will,  but  descend  to  the  person  who  would  be  heir-at-law  in  England. 

A.,  by  an  unattested  will,  devises  lands  to  B. :  B.  receives  the  rents,  and 
by  a  will,  also  unattested,  gives  the  lands,  together  with  a  legacy,  to  the  heir- 
at-law  of  A.  The  heir  may  receive  the  legacy,  and  also  call  for  an  account 
of  the  rents  received  by  B.    Gardiner  v.  Fell 208 

23.  Vested  interest. — ^Bequest  to  A.  T.  of  interest  and  dividends  of 

personal  property  for  life ;  and  then  to  be  equally  divided  amongst  her  three 
children,  or  such  of  them  as  shaU  be  living  at  her  death. 

The  children  aU  died  in  the  lifetime  of  the  tenant  for  life :  Held,  that  they 
took  vested  interests,  transmissible  to  their  representatives.  Sturgeas  v. 
Pearson 316 

And  see  Power. 
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WZTNESS.    See  Bankruptcy,  2 ;  Svidence. 

W0BBS~-<<A11    and    every   the    child    and    children   lawfully 
besrotten."    iSfeeWm,2. 

<*  Dispone."    See  Scots  Law. 

*'  GraMum."    See  Scots  Law. 

"  Oabbert."    See  Ship  and  Shipping,  4. 

<<  Heirs."    See  SetUement  (ICarriage),  1 ;  WiU,  17. 

"  Malt."    See  Patent,  1. 

*'Messuagre."    See  Landlord  and  Tenant,  6. 

**  Peril  of  the  sea."    See  Insurance  (Marine),  4. 

'*  Product."    See  Landlord  and  Tenant,  3. 

*<  Beady- money  and  banknotes."    See  Will,  19. 

<<  Bental'."    See  Scots  Law. 

^*  Ship  or  Vessel."    See  Ship  and  Shipping,  4. 

^*  Transportation."    See  Orimiual  Law,  3. 

WBIT — Service  of.    See  Practice,  6. 
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